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DISTRICT OF MARYLAND, 85, 


Beit remembered, That on this twelfth day of February, in the fifty-fifth year of the 
Independence of the United States of America, John V. L. McMahon, of the said district, 
hath deposiied in this office, the tile of a book, the right whereof he claims as author, in 
the words following, to wit: : ; 


"An Historical View of the Government of Maryland, from its Colonization to the Present 


Day.—By John V, LL. MeMahon.—Vol. I.” 


In conformity to an Act of the Congress of the United States, entitled, “An Act for the 
encouragement ef Learning, by securing the copies of Maps, Charts, and Books, to the 
authors and proprietors of such copies, during the times thercin mentioned,”’ and also to 
the Act, entitled, *‘An Act supplementary to the Act. entitled, An Act for the encourage. 
nicnt ef Learning, by securing the copies of Maps, Charts, und Looks, to the authors and 
proprietors of such copies during the times therein mentioned, and extending the benefits 
thereof to the arts of Designing, Lugraving, and Etching histurical and other Prints,” 

, ; PHILIP MOORE, 
‘ : Clerk of the District of Maryland. 
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Preraces were formerly called ‘apologies to the rea- 
der:’”’ and although they have changed their name, they 
have not lost their original nature. ‘They assume, for the 
reader, that he is ignorant of the subjects upon which the 
writer professes to instruct him; and for the writer, that 
he has enjoyed means of information denied to the reader. 
The writer of this work has no apologies to make, on its 
behalf, for any such assumptions. If it fad tpl Se that 
_the people of Maryland require information upon its topics, 
it proceeds only upon what has been universally admitted 


with regret. Jf it implies that its writer has any peculiar. 


knowledge to impart, he ean at least say, that he has 
drawn it, principally, from records, and other memorials, 
of which the moth and rust, those decayers of all earthly 
things, have been the sole proprietors for more than half a 
century. If it claims for him competency to the task he 
has undertaken, it only arrogates the liberty of attempting, 
what all have declined, and wnany have CUNT oe im- 
practicable. ' ‘ 

Like most other undertakings, the design of this work, 
ag how accomplished, extends far beyond the original pur- 
poses of its author. At avery carly period of his profes- 
Blonal life, he began the task of collecting and arranging the 
materials for an Elementary ‘Treatise upon the Laws and 
Institutions of the State. When this design had nearly 
progressed to accomplishment, our Legislature was pleased 
to direct a general revision of the laws, which, under the 
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extensive powers confided to the revisors, might have re- 


sulted in the establishment of a new code. With such a 
result in prospect, the further prosecution of his original 


purpose seemed useless; but as there was reason to believe 


that the revision would effect no material change in the 
institutions, through which the public authorities were 


exercised, it still left open to his views the wide field of 


public relations under the State Government. The design 
was, therefore, bounded to the examination of these, and to 
the investigation of the institutions of the Colony, so far 
as it might be necessary to illustrate the existing Stale 
establishments. In this form, it received the sanction and 
patronage of the Legislature, in the winter of 1826—27; 
but it again became the sacrifice of unexpected occurrences. 
Thrown suddenly into the midst of the engrossing cares 


and labors of public life, at the very moment when he was 


about to enter upon its execution, the writer yielded it to 
the necessitics of the moment, as one would his first-born. 
The hour of retirement from public employments at length 
arrived; and the field of his contemplated exertions was 
still unoccupied. Yet with the first fervor of the enterprise, 
had passed away much of the energy so necessary for its 
accomplishment: and it might still have slept, but for the 
promptings of a soft and gentle monitor. It was easily 
revived; for authors have their first loves, as well as lovers, 
to which, with all that time and distance can effect, the. 
“untravelled heart’? will still return, and cling the closer 
for the separation of the past. 

Of a design thus formed and quickened into life, the 
writer now presents the first fruits. If, to the reader, they 
bring neither interest nor information, where both were 
promised, let him remember, that to the writer they are 
associated with the cherished projects of his youth; and if 
he has been deluded by the hope of affording pleasure or 
instruction to others, where he has found both, he is only 
the victim of a common error. If he could but hope to 
effect one purpose, he would ask no greater boon. ‘The 
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‘history of his native State abounds with recollections that 


would adorn any people: her sons have been conspicuous 

for every talent and virtue that lends dignity to human 

nature; and her institutions dispense freedom, security, and 

happiness to the citizen. Yet where are her memorials of 
the past, to teach whence sprang the enjoyments of the 

present; and to give value and permanence to her liberties, 

by the knowledge of the perils through which they have 

gone? All have passed, or are passing into oblivion; and 

after the lapse of two centuries, we are yet a new people, 

with seareely a single monument or eherished remembrance 

of the past, around which State pride may cling. he 

originals of many of our Institutions, are lost to public 

view: the spirit, nay, the very form of others, are scarecly 

understood; and our Constitution and Jaws have almost 
become a mystery, to be solved only by the oracular respon- 
ses of the favored few, who have had the means and leisure 
to explore them. Intent upon the present, we seein to 
have forgotten that the great secret of national advancement 
consists in the cultivation of a proper national pride; and 
that the elements of this pride exist in the associations of a 
nation’s history, and in the devotion to her institutions which 
springs from a knowledge of their nature and ends. By 
these the citizen is identified with his country, and sub- 
jected to the influence of feelings and impulses, which, in 
times past, have made men heroes and patriots, and con- 
ducted whole nations to freedom. The welfare and advance- 
ment of the State, are thus made objects of individual 
interest; and in the engrossing desire to advance its cha- 
racter, all petty jealousies and rivalries are merged. If 
such is the natural result of a proper State pride, wherc is 
the State whom it behooves more sedulously to cultivate 
it, than that in which we dwell? If the writer’s humble 
eflorts can contribute in any degree to promote it, by ren- 
dering the people of Maryland more familiar with its his- 
tory and institutions, or by tempting others of more ability 
to improve the beginning he has made, his highest aims 
are reached. 
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It is unnecessary to detail the plan of this work. It is 
its own interpreter: and to expiain its purposes in advance, 
‘is like detaining the traveller upon the threshold, to de- 
scribe to him the mansion he is about to enter. Prefatory 
skeiches are, commonly, butse many glimpses of the prom- 
ised land, to tempt the reader to the travel: but there. is a 
better lure, in the impulses of unsatisfied curiosity. There 
is at least a greater probability in the latter case, that the 
reader will gei beyond the preface. In this volume, no 
atterapt has been made to investigate the History and condi- 
tion of the Indians of Maryland: but the writer is not with- 
out hopes, that he will be enabled to attach to the second 
volume a memoir of some interest upon this subject.” In 
the Appendix to the second volume will be found a list of 
the officers who have filled the higher provincial and State 
_oifices, extending from the colonization to the present day, 
and designating the times of their appointment and removal: 
and a series of statistical tables, relative to the population, 
commerce, and manufactures of the State, and of its princi- 
pal towns. All else of the plan, that is not developed in 
this volume, will appear in proper season. : 

Whatever may be thought of the plan, or of the manner 
of its execution, the reader, in passing upon them, will call 
fo mind the intrinsie difficulties of the attempt. To sketch 
the history and describe the insUtutions of a people, is no 
light undertaking, even when the materials are abundant, 
and are already collected for reference. Yet when itis ac- 
complished with such aids, it is an easy and delightful task, in 
contrast with the labors of the present effort. In most of 
his researches, the writer has had no pioneer: and he has 
been compelled to rely principally, for the sourees of his 
information, upon unpublished and imperfect records, the 
yery perusal of which, if inflicted as’ a punishment, would 
be intolerable. J}*ortunately for him, the labor was allevia- 
ted by the kind attentions of the State Officers, having the 
custody of the public records, who were ever ready to 
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assist him in his researches and share his toils. De=ply 
sensible of these attentions, he cannot suffer the ceeesion 
pass without thus publicly tendering his acknowledzments 
for them, to Mr. Ridgely, the State Librarian, Mr. Brewer, 
the Register of the Land Office, Mr. Pearce, the late Clerk of 
the House of Delegates, and Mr. Murray, the late Clerk ofthe 
Council. To his friend, Mr. Jonas Green, of Annapolis, he is 
indebted, as the Gia will perceive, for some of the most 

valuable information which this work embodies; informa- 
tion furnished with that peculiar kindness of manner, which 
strives to break the weight of obligation, by seeming rathe 
to be the recciver than the giver of favors. To Mr. a 
Carroll, and Mins: Fielding Lucas, Jun., of Baltimore, he is 
indebted for several rare works, which he had occasion to 
consult in the course of his researches: and Mr. Carroll 
also kindly submitted, for his perusal, some very interest- 
ing memoranda, of his own collection, in reference to the 
Provincial Government. Mr. Floratio RNidout of Anne 
Arundel, as soon as he was apprised of the writer’s inten- 
tions, transmitted to him a record of all the correspondence of 
Governor Sharpe, during his long administration of this 
Province. This record was made by the father of Mr. Ri- 
dout, the acting Seerctary of Governor Sharpe, and is full 
of interesting details, relative to the internal polity of 
this Province, and the operations of the colonies gene- 
rally, during the French war, which was closed by 
the treaty of Paris. Unfortunately it was not received, 
nor was the writer aware of its character, before that part 
of this work which particularly relates to Gov. Sharpe’s 
administration, had gone to the press; but he still hopes 
to avail himself of some of its most interesting portions, 
in the succeeding volume. None but those who have 
engaged in such undertakings as the present, can know 
how grateful such attentions are; and none but the ungrate- 
ful can fail to remember, and acknowledge them. 

Attached to a profession upon which he depends for 
support, the writer has been compelled to make the pur- 
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ie ee PREFACE. 


> ~suits of this work, in reference to his general employments, 


what Madame De Stacl has said Jove is in the history of 
man, a mere episode. But, to accomplish this in the few 
months which have elapsed since it was commenced for 
publication, he has found it necessary to devote to it many 
of the hours due to sleep and exercise, and often to’bring 
to the task a languid and exhausted frame. Yet even with 
all the inequalities and imperfections which such a manner 
of writing is calculated to impart, he was unwilling to 


abandon. a design which could not otherwise have been 


eficcred. : 

. Alike its author, this work has had no patron to usher it 
into public view, and it must make friends as it goes. The 
gencrous mind will appreciate its difficulties, and make due 
allowance for its imperfections. ‘To those who look upon 
the approbation of others’ efforts as the office of inferior 
minds, and the art of finding faults as the evidence of their 
own superiority, the author has but one admonition to give. 
If respected, it will relieve him from that class of critics, 
who, like certain insects, annoy more by their buzz than their 
sting. It is couched in the language of an old Maryiand 
poet; 

7 Let critics, that may discommend it, 
, mend it. 








- Barrimors, February 12th, 1831. 
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DUCTION. 


» CHAPTER -E 
OF THE GRANT AND TERRITORIAL LIMITS OF THE STATE OF 
MARYLAND. 


Original extent HE Province of Maryland, as granted by Charles 
of the province. T tg Cecilius, Baron of Baltimore, included under 
the descriptive terms of the grant, “All that part of the penin- 
sula or chersonese, lying in the parts of America between the 
ocean on the east, and the bay of Chesapeake on the west, di- 
vided from the residue thereof by a right line drawn from the pro- 
jnontory or head Jand, called Watkin’s Point, situate upon the 
bay aforesaid, and near the river of Wighco on the west, unto the 
iain ocean on the east, and between that boundary on the south, 
unto that part of the bay of Delaware on the north, which lieth 
under the fortieth degree of latitude, where New-England is ter- 
minated; and all the tract of land within the following limits, to 
wil, passing from the said Delaware Bay in aright Jine with the 
degree aforesaid, unto the true meridian of the first fountain of 
the river Potomac, thence running towards the south unto the 
further bank of the said river, and following the same on the west 
and south, unto a certain place called ‘Cinquack,’ situate near 
the mouth of said river, where it empties ito the aforesaid bay 
of Chesapeake, and thence by the shortest line unto the aforesaid 
place or promontory, called Watkin’s Point.” (1) 


(1) This description of the bounds of the Province, was manifestly fram- 
ed by the aid of the map accompanying that rare work, Sinith’s History of 
Virgivia, which shows the truc position of some of the places designated in the 
charter by nates long since lost. On examination of that map, it will be 
found that the river Wighco, there located, is the river Pocomoke of the a 
Sent day; and that the place called ‘Cinquack,” corresponds to what is new 
called “Smith's Point.” This place has, indeed, been differently tocated, 


1. ies , 7 on 
Jutitas expressly acknowledged to be Smith’s Point, by the compact of Liss, 
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2 THE GRANT AND TERRITORIAL LIMITS [Intro. 


It will, at once, be perceived, that these boundaries of the Pro- 
vince are essentially different from those which, at this day, de- 
fine the limits of the State; and in contrasting them, it will be 
seen with regret, that Maryland has been deprived of some of 
the fairest portions of her original territory. Itis not our purpose 
to enter into a minute detail of all the circumstances which have 
occasioned this loss. The full narration of these belongs, pecu- 
liarly to the civil history of the State. For the purposes of this 
work, it will be sufficient to enquire into the causes of the grant, 
the circumstances under which it was made, and the prominent 
causes and results of the territorial controversies to which it has 
given rise. <A brief view of these is necessary, to exhibit to the 
reader the present contracted Innits of the State, and to account 
for their incongruity with the limits assigned by the charter. 

The antecedent The claim of the English crown to the conti- 
frants to the ca ‘ 

Londonand Ply: nent of North America, was founded upon the 
eal discovery and partial exploration of its coast, by 
Sebastian Cabot, in the year 149S. The first efforts at a set- 
tlement upon this continent which were made under the author- 
ity of the English government, were unsuccessful and discour- 
aging. The ardor for voyages of discovery and for schemes of 
colonization, was much abated by the unsuccessful attempts of 
Gilbert and Raleigh. The disastrous result of the expeditions 
set on foot by them, was well calculated to enhance, in general 
estimation, the difficulties and dangers incident to such enter- 
prises: and the discoveries which had been made under their 
conduct, presented no object sufliciently alluring, to tempt even 
the bold and adventurous to enéounter the hazard and expense 
of a similar attempt. About the commencement of the seven- 


between the States of Virginia and Maryland, relative to the navigation of, 
and jurisdiction over, the Chesapeake Bay, and the rivers Potomac and Poco- 
moke, which will be seen in detail at the conclusion of this chapter. In 
passing, we cannot refrain from expressing the regret that this work of the 
celebrated John Smith is so little known to the citizens of our State. It con- 
tains an account of his exploration of the Chesapeake Bay and the country 
adjacent, full of interesting details, and illustrated by a map, which, as to 
the Bay, and the country adjacent to it, and the mouth of its tributary 
streams, even to the mouth of the Susquehanna, may safely challenge a 
comparison in point of accuracy, with the maps of this day.—It was re- 
published at Richmond, in 1819. 
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Chap. 1} CF THE STATE OF MARYLAND. 3 


teenth century, the spirit, which had so long slumbered, began 
to revive, and upen the accession of James I. to the English 
throne, with whos the establishment of colonies appears to 
have been a favourite measure, an application was preferred to 
him, by @ number of persons of great wealth and influence, for 
permission to plant colonies within the limits of Virginia, that 
being then the name apphed by the English to the whole conti- 
nent. Their appheaticn was successful, and accordingly in 
i483, they were empowered by a grant from him, to make settle- 
wients between the 34th and 48th degrees of North latitude. 
The association under whose conduct these settlements were to 
be made, was, at the instance of its members, divided into two 
companies, the first of which, called ‘“ The London Company,” 
was required to make its settlements between the 34th and 41st 
degrees of North latitude, and the second, which was called 
“The Plymouth and Exeter Company,’ was permitted to make 
its settlements between the 38th and 45th degrees, but no set- 
tlement was to be made by either of them, within one hundred 
miles of any prior settlement of the other. (2) 


New andexca. Lhe latter company, under whose auspices the 
fire grant tothe 


Piyiwoath Com. S€cond or Northern Colony was to have been 
nla planted, after two unsuccessful attempts, which 
seemed to enhance the difficulties and diminish the benefits of 
the enterprise, were content for some time after their grant, to 
*bandon their original design, and to confine themselves to the 
benefits of a few voyages to it, for commercial purposes. The 
conduct of one of these voyages was entrusted to the celebrated 
John Smith, who had already acquired so high a reputation by 


the enterprise, perseverance and ability which he had displayed, 


ip the establishment and sustention of the Southern Colony. 


His sagacity soon perceived the extent and fertility of the re- 
sources of this region, hitherto deemed barren and inhospitable, 
and his glowing representations of its general aspect and its ca- 
pacilies, were such as to procure for it from prince Charles, the 
flattering appellation of “New England.” (3) Sustained, as 


(2) This charter to the Northern and Southern, or first and second Colo- 
nies of Virginia, was granted on the J0th of April, 1606, and may be seen 
at large, in Ist Hazard’s State Papers, 50 to 58. 

(3) This is the account of the origin of the name given by Chalmers in 
his Historical Annais: but Smith, in that curious and interesting paper, en- 
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4 THE GRANT AND TERRITORIAL LIMITS [Intro. 


they were, by his well earned reputation, they contributed largely 
to dispel these unfavourable notions, as to its soil and climate, 
which had been propagated by those who had made the former 
unsuccessful attempts at its settlement. At this time, the com- 
merce of this region was gradually increasing, and the French 
and Dutch, and even the Southern Company, were labouring 
strenuously to encross it for themselves, or at least to divide its 
benefits with the Northern Company. Roused to asense of the 
consequences of these efforts, the latter company asserted its 
exclusive right to the trade of New England, and endeavoured 
.to fortify its claim by anew grant. Their application for this 
grant, although strenuously resisted, was ultunatcly successful: 
and in 1620, they and others, their associates, were incorporated 
by the name of ‘The Council of Plymouth for the planting and 
gocerning of that country called New England,” and in this cor- 
porate capacity, were invested with the nghts of soil and go- 
vernment, over all the territory on the continent of north Ame- 
rica, lying between the 40th and 48th degrecs of north latitude, 
and the exclusive privileve of fishing and trading therein.” (4) 
The settlements Liis was the outstanding grant from the English 


withia the Ply- ; - , 
mouthGrant,an. Crown, of the territory immediately North of the 


terior to the 
Charter of Mary- 
Jand. 


northern limits of Maryland, at the time of the 
grant to Lord Baltimore. Its southern hmits, it 
will be perceived, began at the degree which constituted the 
northern boundary of Maryland: and with this common boun- 
dary so well defined, no room was Jeft for controversy, except 
us to the location of the degree. At the time of the grant to 
Lord Baltimore, the only settlements which had been made 
within New England, were those of New Plymouth and of 
Massachusetts Bay. The New Plymouth Colony consisted of 
emigrants from Holland, who had removed fromm England but a 
few years before, because of the peculiar religious opinions 
Which they entertained, and which acquired for them the name 
of Brownists. It was their original design to have made a set- 
tlement in Virginia, (as the site of the Southern Colony was 


titled ‘ Smith’s description of New England,” informs us, that the name was 
bestowed upon it by himself. 

(4) This charter to the Plymouth Company, will be found in Hazard’s 
State Papers, 198 to 118. 
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then ealled,) under an extensive grant, which had been made to 
thems by the Virginis Company. Accident cast them upon the 
New Evglsne coast, where, from the period of their arrival, in 
G20, uns 1630, cher remained, without any other title to the 


< 


i than what which mere cccupaney gave them, exhibiting in 


geal 
the ercanization of their society, a complete exemplification of 
thet social compact, witch has usually been deemed a philoso- 


pause fetion. In the iatter year they obtained a grant from the 
{enact of Plymouth, under which they were living when Ma- 
riland was granted. Fhe Massachusetts Bay Colony was plant- 
ed in 1629, under a erant from the Plymouth Company, of all 
the Jands between the Merrimack and Charles rivers, which 
was coufirmed and extended by a charter from Charles I. in 
1625. (5) The origin and establishment of these Colonies is 
already matter of history, and it will, therefore, suffice to say, 
that confined, as they were, at the time of Lord Baltimore’s 
crant, within what are the limits of the present State of Massa- 
chusstts, they were so remote from the common boundary that 
no dissentions about that boundary ever arose between the Ply- 
mouth Company or its grantees, and the Colonists of Maryland. 


The rights of that company had been long extinct, and several 


distinct colonial governments had been carved out of them, be-_ 


fore the proprietary of Maryland was involved in contests about 
his northern Jimits: and all of these arose from grants subse- 
quent to his own. 

Tierevertehar We have seen, that under the first charter from 


tere to the Lon- : 
Sew Ce mpany, king James, the first or Southern company, which 
and (hep t 


scmiting by the Was called the London Company, was permitted to 
a? ‘make its sctilements any where between the 38th 
and f5th deorees, subject to the restriction above mentioned, 
as to the contiguity of their respective settlements. In 1669, 
this company obtained from king James, anew charter, which 
severed it from the Northern Company, and incorporated its 
members and others, whom they had received as associates, 
under the name of © The Treasurer and Company of Adventurers 
of the City of London, for the first Colony of Virginia,” and to 
them were granted the nights of soil and government, in all the 


(5.) These grants to the Plymouth and Massachusetts Bay Colonics, will 
be scen in Ist Hazard’s State Papers, 298 and 239. 


a 


Ne ey a en 


ORAL MONA BRD ID Sed AISA EIN i SSA 2 lt Binsin Hace Na ce i i Sl nr nn al 
~~ 


Oe cat th ta es ti op 
Ae es whee te a ma AA a AS ht i ta cen 


Pe noe itar erate te Ponsa 


ee ee ee 


aa 


saleiescen animes araioe ee aceeeicr ee 


Se om age 


~ pcre 


mad, {yyijy 


ae 













ry of amas a0, bot bei, 

aru MOA creat, fang, “hoe High 
D Neverre tiattt “iy Boiinny o% 

“ PHD ye ihe” 7H pate am 


hi hueigrelistan ety: ‘atheng torthguinas. eh piri, see 


Yo tise finadlg jn ag) otal, BCom ted) ees 
“toap hi qn heomigoh fteagel ecdloge eure ‘Hoes u OoogANOD, i 
‘GD (ORE dinky ee hontai, WOU vee 1 Ste) asly aed avai 
“One ye VAN uleocal ye Vgbotaiionnais Je hem 
“her ay 3 ny eat ? (i ik “atvconsll mbes Af, mit ae bonny pile a, MN aN 
thay we. 7 tty hetu, hi Hiinntell niet “aenarth Mian Hy ‘wobehys OSE: _ 
eu f Teh eule HO hea Lovuninve ie wht sew) ae shen al 
a babi? fray wt Bd, Iohnorag, Sued: by a ND) 
“4 kdisvafigly! seo he tecgeudeitelngny bas -suhgine edt, we 
OP aefPiye’ efoetitan it) Mon i bag pond Vo wethaan. ¢ 
a roincthatl Wynd * Wi ORs adh Ya empay (nM, 2m boathyoa 
‘see ER ey aie ie: sari, ay ‘to zAitgil yah me oe 
aeily erebeerivgal Femi oe aly tod honey ot tore pg, 
WE nigly MaaNeOd aor, 10 ERIM duild tage 


Aa his OF to ws anroterd pitt bine BOM TY an we qanyaee 


tnverpne fyi inte a ston! lost Liptay ‘devte | L 
“Od cnrp ely’ 10 hitor Day tae acd: ne Ai seer isvog lnitolos 496 
ie ale Datos Ay bovldvai One ha nheade. } lo valle “ry 
wnyeuul phe is nny inott ae ‘geod te Mg hig. atonal ailitou: a 


09 ial ¢ ors rs 


fia Aig che teu “yt ‘tabi rich yar annul oN. 


batty CoN Beh ult pbek 10 vert, ogh ytorriph, geil “te 
Miya Bea Hi sepennys) mohuno Ot teotliso, a 


hy £4 1 
GPAs AT ee bo 


eli PTH Sra: 
























vy | 


e al 48 
ovoid yh: iG, Bau reertte ” a gape, mi 
ope i) Poel: ae Posie hed, rae tree | - 

WoT yt CHILO HI Wise oly hee Mga apaly hw YN GO>,, ott of oe ‘ *. 
aC ibe | won basinhdo PUL adh | 

(DOG Conte dan “in gar? node A. odt moth 1 horsiene ese 
oan Neen ef ovina aif, ti sarpoulyy, siaatio bun: radavae sa 
Pela t Ww nora a ‘an vetwenar ome: a io, outeu ods, f 
, Shei PEG riot Writ oat WA, idols Yo wd, 
ia non Soeng hoa, ‘yo. oe ok amy stay 
Oe, RN | eae 
fhly LOO AMS eailowenni use gon ‘wom ols gh tlagtn oagd't <4 
| inl rong ii 


Opiate *y neyefig 


Assn COPE yergy 


Si il bis 


6 THE GRANT AND TERRITORIAL LIMITS [Intro. 


Jands north and south of Cape Comfort, to the extent of two 
hundred miles, in both directions. A third charter was granted 
in 1611, which did not vary these limits on the main land. (6) 
Under these charter governments, the Colony of Virginia re- 
mained until the year 1625, when, in consequence of the refusal 
of the company, to surrender their charters, and to accept in 
their stead, such a charter as the king might be pleased to grant, 
a quo warranto was issued, on which judgment was given 
against the company, its charters annulled, and the rights grant- 
ed by them revested in the crown. From that period, Virginia 
became what was termed ‘A Royal Government,” and as such, 
there was an inherent nght in the crown, to alter and contract 
its boundaries, or to carve new and distinct territories or govern- 
ments out of it, at its pleasure. Yet, incontestible as this right 
was, it will be seen that the exercise of it, in granting the pro- 
vince of Maryland, was the source of much dissatisfaction 
amongst the colonists of Virginia; and that at one period, at- 
tempis were made to assert and maintain the existence of the 
charter government, notwithstanding the judgment on the quo 
warranio, for the sole purpose of reclaiming the territory of Ma- 
ryland, as lying -within the old charter limits. 

Clayborne’s set. Although the Colony of Virginia, as it was re- 
ae cas vested in the crown, retained its ancient limits, for- 
tunately for the security of Lord Baltimore’s grant, no settle- 
ments had been made antecedently to it, upon the lands in- 
cluded within his grant, either under the authority of the crown 
or of the charter governments, except those made by a small 
colony which was seated on Kent Island, in the Chesapeake 
Bay, by the notorious Williain Clayborne. Of the character and 
temper of this man, it is diflicult for us at this day to form any 
just conceptions. ‘The accounts which we have of him, have 
been transmitted to us by writers, who seem to have had no end 
in view, but to lavish upon him the most opprobrious epithets. 
The name of Machiavel has never been more shocking to 
moralists and white-washed politicians, than was that of Wil- 
liam Clayborne, to the first colonists of Maryland. Even histo- 


rians familiarly call him the evil genius of the colony, and so he 


(6) These charters of 1606, 1609 and 1611, are given at large in 
Wazard’s State Papers, 50, 58 and 72. 
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Chap. I.) GF THE STATE OF MARYLAND. 4 


‘unquestionably was, if his unceasing efforts to maintain by 
courage and address, the territory which his enterprize had dis- 
covered and planted, entitled him to the name. A reference to 
the early contests of this man with the proprietary and his ofli- 
cers, abundantly demonstrates that he stood not alone in them, 
and that the gorernicent of Virginia, fearmg to put itself in di- 
rect opposition to the will of the king, and to his command to 
give Lord Baltimore all lawful assistance in the colonization of 
Maryland, was yet muttering dissatisfaction, and secretly insti- 
gating Clayborne to those acis of violence, which ultimately 
caused his attainder and expulsion from the province. That 
Clayborne. was possessed of courage, enterprize and_ talents, 
cannot be doubted. That he added to these, many virtues 
which alleviated the harsh and rugged character ascribed to him 
by the writers of that day, is highly probable. The records of 
Virginia, and the recitals of the license to trade, granted him by 
the crown, inform us that he was, at the time of its grant, the 
Secretary of State for the government of Virginia, and also one 
of its council. (7) He appears to have directed his attention to 
ihe commerce of the Chesapeake Bay, for some years before he 
made any settlements within it: and his first expeditions were 
conducted entirely under the authority of the English govern- 
ment. During the several years, 1626, 1627 and 1628, he re- 
ceived from that government licenses to trade, under which he 
was authorised to discover the source of the Chesapeake, or any 
part of the government of Virginia, from the 34th to the dIst 
degrees of north latitude. Not content with this, he obtained 
from king Charles J. in May, 1631, a license to trade in all the 
seas, coasts, harbors or territories, in or near to those parts of 
America, for the sole trade with which there had been no previ- 
ous grant from the crown. Under this license, and one shortly 
afterwards obtained from the governor of Virginia, his settle- 
ments upon Kent Island were made; and being so made, they 
were subordinate to and dependent upon the government of Vir- 
ginia. They were not only regarded as planted under its autho- 
: 


(7) The recitals of his commissions as Secretary of State for the Colony 
of Virginia, granted in 1625 and 1627, speak of Clayborne as a person of 
quality and trust, and abundantly evidence the high estimation in which he 
was then held. 


i a cae ek Aastha coment 


vide eased aca nal iidi amare Sibel alba ANlbod nL Stihaed Alle ah ovement hal al haps 


ns te no li den 


co Na she nae 


ein nnn oc Wille 


a RAE AY Og ets tl a 


~*. , 
a ace a ee a a = 
Z ee 
- : as - 














] 
a ¥ 
Wan! 


xd CLR a: 
salty bored onytentti. itt ke 
0} panprdiyn i neo <1 cai 
ithe eit bom eh ive } | 
< PeOEEY aah, stool oie ae “ rey pventachil i ae . bis 
ih ai Monit say on quite iinet Yo Moninraog “ons ihe 
oF bargesérego Hind Oh ns hola adi Ve iw nit ot. AOI ONGE 
Ho olrentinale wilt Ink deaien baal’ twat 1x aronnialadt ‘byt 
sitant ginsoune funn eon weheiTeaTy 9 panini, bag: tow baoly 
vloneraidly ante <2 eucaeitiy hy stow peat ‘3 
Te Meri eal ‘tert fing ~ = : 



































Cy at ecw siiesesniti ale ee ed, eh 
te abyooot: 4h ‘oldadeny: idgid ah aun: sooty Ye gratin 9 
Gi aiid hovanrg oleh or sengait gdh Ye alutionr edt baw 

Sil (heey at Le paait oalt ie veawe Bil wait an ena i 
‘one oul. bie tines! Yo. Monmniovon ‘oilt 48. ateie tery i 
Sh apitastts eid betiosth iereih oF atusqqa oh, (Y) Mloew 9, 
oad drchoul EMO Sie er | daoqezod oft 16 Sovscimen i 
eae wine itt rode ees, teh. ball hans 4 caltow amommolion Yaw | of 7 
seTeeoy delgadt alt bay? vio aie oul) Yobuy iforian » by aul no 
ait ORO eat TO, (REIN ete wt {nrov98. ald gata 
a Aoahw: robes ober ot ‘ayaergoit tmearars woq teat mort 2 bid 
Na ak vy po OY yeh sores pili 16 vooetb ot boeitodigg mw 
AD OH oh loot | octodh aheiigat'Y to dromunro vag adt Ww r0q 
braxeds nhl wh ebay dif Nhs io” (Sbutihal inom to a ; 
90 in ak abadk ot sieriba. feat aM ai eolrad')’ Bui mon | 
To atin omtelt ot sod de web woitetinod +0 atodred (239809 Rae 
“| von, om, soot Lisi oreodt aie Atv’ 6 bbow olog oult 16% ROTI, ioe 
ylsoie one hex oesoll ait veld wong oil} moat tanag, aNe a 
“Ose id heeled e WW. Touro, -ounh cern bonintde chia wsette: 
MD oti ean 0, wa oven Huey: <valieaabt! gow buwlal java fhoga stantial 
“0 Y Lew tareernerea nin elt stasey ae wabuaqoh bins oa omaib Tod isis 
_Moilanhe. abe vobiuiyy, mit. my Hii gor picid ¥ L { a 
Ta ails tat basi ‘stata nF end ipl 
At ween esa & ae ennyal Tp) dane eo baw at al ty iti 
wil og bw isd melinapitas , bi el whiny a4 








8 TUE GRANT AND TERRITORIAL LIMITS [Intro. 


rity, but we are also informed that before Lord Baltimore’s grant, 
they had even sent Burgesses to the Assembly of Virginia, (8) 
a privilege which they could not have exercised very frequently 
during the administration of governor Harvey, who ruled in 
Virginia, as did king Charles in the mother country, without the 
aid of Assemblies. (9) 
Such were the origin, extent and condition of the English set- 
tlements, adjacent to or within the province of Maryland, when 
it was granted to Lord Baltimore. The causes of this crant, the 
circumstances which impelled Lord Baltimore to seek it, and the 
motives which induced king Charles to yield to his application, 
all serve to explain the grant itself, which wasin its general charac- 
ter peculiarly favourable, both to the proprietary and the colonists, 
and which embodied in it provisions for the security of the poli- 
tical and civil liberty ofthe latter, in direct confiict with the known 
temper of the English crown at that day. We naturally ask, 


whence came these peculiar features of the charter; and, there-. 


fore, the reply to this question makes a part of the lustory of the 
grant. The examination of these features belongs to another 
part of this work. At present, it is only necessary to enquire 
into the circumstances under which the grant was made, as ex- 
planatory of its character. °. i iy Sane : 
Crcrxtivs, Baron of Baltimore, to whom the char- 
The grant of Ma. : 
ryland, aud how ter was granted, was not the grantee for whom it 
aS was originally intended. The application for it 
came from, and the success of that application is due to, his 
father, George Calvert, with whom the design of obtaining and 
colonizing the province originated. He lived only to see all 
difficulties removed, to have all his wishes as to the terms of the 
grant complied with, and to leave as an inheritance to his heir, 
a title to it, based upon the highest moral considerations, and 
perfected in all but the legal forms. Calvert who was thus the 


(8) Chalmers. 

(9) This was certainly the general character and tendency of Harvey's 
administration, although, as is shewn by Mr. Burke in his Tfistory of Vir- 
ginia, Robertson and other writers upon the affairs of that colony, were 
mistaken in supposing that no Assemblies were held during that administra- 
tion. Jt appears that there were several sessions of Assembly during that 
period, at one of which there was a general revisal of the laws of the colo- 


ny. Burke’s History of Virginia, 2d yol. 41. 
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Chap. 1. OF THE STATE OF MARYLAND. 9 


founder of the title, and fortunes of his family, was born in York- 


shire, in the year 1692. At an early age he becaine the secreta- 
ry of Sir Robert Caril, through whose Influence and patronage 
he was made clerk of the Privy Council, and ultimately became 
secietary vf state to James J. The jaiter office he resigned 
in 1624, because of his conversion to the principles of the 
Roman Catholic religion. Notwithstanding his avowal of these, 
and his resignation, he seems to have lost none of the royal 
favor which he previcusly enjoyed, inasmuch as he was con- 
tinued in the Privy Council, and received in the succeeding year 
the honors of knighthood, with the title of Baron of Baltimore, in 
the kingdom of Jreiand. He had represented Yorkshire in Par- 
liament, and was, at the time of receiving knighthood, the repre- 
sentative of the University of Oxford. (10) During his secrcta- 


ryship he obtained a grant of the province of Avalon, in New- 


foundland, where he made some efforts at a settlement, which, 


although they did not answer his expectations, instead of repress- 


ing his ardor for projects of colonization, had only the efiect of 


directing his enterprising spirit in search of some more favora- 
ble location. Animated by this desire, he visited Virgimia, and 
his saracity at once perceived the advantages which were likely 
to result from settlements upon the Chesapeake Bay, and the fa- 
cilities for their establishment presented by the adjacent country, 
of which the colonists of Virginia had availed themselves only, 
by the establishment of a few trading houses. (11) On his return 


(10) For these details connected with the History of the Founder of Ma- 
ryland, see Chalmer’s Historical Annals, and Bozman’s Introduction to the 
History of Maryland, 231 to 234. 

(11} The purposes of his visit to Virginia do not distinctly appear. If he 
had any vicws as toa permanent settlement within Virginia, they were all 
frustrated by the requisition made of him by the Assembly of that colony im- 
mediately upon his arrival there, that he should take the oaths of allegiance 
and supremacy, the latter of which, as requiring his acknowledgment of the 
King as the head of the church, was inconsistent with his peculiar religious 
tenets. Itwas therefore promptly refused. It is said by Anderson, on the au- 
thority of Keith, that he intended to retire with his family to some part of 
Virginia, that he misht there enjoy the free exercise of his religion: but that 
in consequence of the opposition made to him because of his religious tenets, 
he left it toexplore the Chesapeake Bay in searchofa settlement, and finding 
the country adjacent admirable adapted to his purposes, and as yet unseltled, 
he returned instantly to England to procure the grant of it. 2 Burke's Iis- 
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10 i he GRAN EAN DD, TERRITORIAL LIMITS [Intros | 


to England, he preferred his application for the grant of the pro- | 


vince of Marylaud, and sustained, as it was, by the considera- | 


tions. of distinguished services, untiring. enterprise, and great 
moral worth, ity was readily, acceded to by the phant king 
Charles, who never knew how to refuse the requests of favorites. 


It has been inferred by some, from the tenor of the character itself, 


‘and the extreme care with which the rights of the proprietary. 
are guarded by it, whilst the prerogatives of the crown and the | 


eminent dominion of the mother country, are almost as cau- 
tiously excluded from view, that if was the work of Calvert him- 
self: but, be that as it may, there is but little doubt that the facile 
Charles permitted him to dictate its terms. Jarly in 1632, and 
when his charter was just ready for its passage under the great 
seal, lie died, leaving the fruition of his grant to his son and 


heir Cecilius Calvert, to whom the charter of Maryland. was 


finally granted on the 20th of June, 1632. 

a This brief view of the circumstances "hes Ww hich 
he various sour- 

ces of the territo- the grant was made, W) ill conduct us at once to the 


rinlcontroyversies 
in which the pros prominent causcs and resulis of the territorial con- 


prietaries of Ma- 
ryland were in- troversies to which the charter has given rise. The 
volved. nee ed Hind eat 

prior establishment of the colony of Virginia, and 
the settlements of Clayborne;—the true location of Watkin’s 
~Point;—the settlements of the Swedes and Dutch upon the 
Delaware ;-—-the grants to Penn,—and the designation of the first 
waters of the Potomac, as the common boundary, at which the 
Western and Southern boundary lines of Maryland unite, have 


all given rise to controversies conspiring in their results to reduce 


‘the province of Maryland to its present limits. These will be 
‘briefly considered in the order in which they have been enume- 


‘rated, which is also the order of their origin. 
Ojesrionsonme ‘The causes of the dis satisfaction of the colonists 
charter on the of Virginia with the grant to Lord Baltimore, have 


part of the colo- 
nists of Virginia. already, been partially disclosed. The grant lay 


- within the limits of Virginia, as established under its charter go- 


vernment, and when these charters were annulled, and it became 
a royal government, it continued to retainjts ancient limits until 
the period of this grant. The government of Virginia had also 


from time to time exercised iis jurisdiction over the countries, 


tory of Virginia, 25 Bozman, 236. Anderson’s Historical Deduction of Com. 


merce, Vol. II. 405. 
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adjacent to the Chesapeake Bay, in the grant of licenses to trade 
therein, and the erewing and prosperous settlement of Clayborne 
upon Kkent Island, which was mm subjection to that governinent, 
was just uufolding fhe resources of this territory, when it was 
granted to Lord Baltimore. The colonists of Virginia, therefore, 
felt ali the indignation which a people would naturally feel, whose 
enterprise had opened new sources of wealih, which were left 
open only ontil they began to realise all the hopes which they 
had awakened, and were then closed against them, in the very 
moinent of fruition, whilst a more favoured people, who, in their 
opinion, had borne nene of the heat and burden af the day, were 
seated, to thei: cxclusion, in the widst of all the benefits of their 
discoveries. ‘They saw, with deep regret, that they had been 
mere purveyors to the designs of the proprietary of Maryland, 
and with the feelings, which disappointment, in the moment of 
enjoyment never fails to excite, their imagination saw more in 
the advantages which they had lost, than they would have dis- 
covered in the actual possession and enjoymentof them. They, 
therefore, reccived with a very ill grace the command of their sov- 
ercign, to yield every facility to Lord Baltimore, in his project of 
colonization, and were determined to omit no efforts to reclaim 
the territory Which they had lost. Hence, shortly after the grant, 


"a petition was preferred to the king by the planters of Virginia, 


12 which they complain “that grants have lately been made of a 
gieat portion of the lands and territory of their colony, being the 
places of their traffic, and so near to their habitations, as will give 
a general disheartening to the: planters, if they be divided into 
several governments: and a bar be put to that trade which they 
have long since exercised for supportation and relief, under the 
confidence of his majesty’s gracious and royal intentions towards 
them ’’ ‘This petition was finally acted upon in the star chamber 
in July, 1633, when it was adjudged by the Privy Council, that 
Lord Baltimore should be left in possession of this grant, and the 
petitioners to their remedies at law, if they had any such, and 
that in the mean tune, free commerce between the two colonies 
should be permitted, and that they should keep up a good 
correspondence with, and should mutually aid each other as 


members of a common government. (12) A procecding of the 


(12) Sce this order in council at large in Ist Hazard 337, and Bozman 3c], 


note $, which recites the petition preterved by the planters of Virginia. 
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governor so council of Virginia very rec ently aihenee ards, is quite 


irreconcilable with these injunctions of the privy council, and - 
forces upon us the conclusion, either that they were not then < ape. 


prised of them, or were determined not to respect them. In 
March, 1631, a petition was preferred to them by Clayborne, iv 
which he requests their advice as to the course he should pursu2 
in his difficulties with Lord Baltimore. He apprised them that 


he and his colonists on Kent island had been required, as resi-. 


nN 


dents within the limits of Maryland, to renounce that state of 
dependence upon, and subordination to the government of Vir- 
-ginia, in which they had hitherto lived. In their reply, the ro- 
vernor and council express their surprise that Clayborne should 
ever have proposed such a question. They remarked, that they 
saw no reason for surrendering their right to the Isle of Kent, or 


to any other territory formerly granted to their colony by his ma- 


jesty’s patent. “And,as’’ say they, ‘the right to my lord’s patent is - 
; . | 3 J ¥ o 


yet undetermimed in England, we ere bound in duty, and by our 
oaths, fo maintain the rights and privileges of the colony. Never- 
- theless, in humble submission to his rmajesty’s pleasure, we will 
keep a good correspondence with them, not doubting that they 
will not entrench upon the rights of his majesty’s plantation.” (J 3) 
Yet this decision of the Privy Council appears to have been ac- 


quiesced in for some time: and even when the proprietary was 


driven to extremities by the resistance of Clayborne; and the lat- 


ter was expelled from the province, and attainted, no open effort 
was made by the government of Virginia to sustain Clayborne’s 
claims. Itis probable that this: acquiescence was occasioned 
rather by the exigencies of the. colony of Virginia, than by its 
respect for the will of the king. ~The condition of the latter from 
the year 1625, when it became a royal government, down to the 
year 1639, at which period Sir Willam Berkely became its go- 
‘vernor, was truly deplorable. “Throughout this interval it was 
In a great degree, under the uncontrolled sway of its ¢overnor 

and council. They legislated lor it; imposed taxes upon it with- 
" outits consent ; disposed of the public property at their pleasure, 
and governed the colonists as a conquered and vassal people. 


(14) Uarvey, their despotic governor, was at length recalled in 


(13) Chalmers. 


(14) fihas already been remarked in note 8th to this chapter, that the 
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1638, and the government cf the colony was committed to the 
uiid aud amiable Sir Wilbam Berkely, whose instructions requir- 
ed, and whose terrper approved a much more liberal system of, 
government. Vet delighted, as the people of Virginia were, 

rwith. the substivtion of Berkely for Harvey, the instructions to 
tthe former, enioined restrictions upon their trade, ‘ain which may 
be seen the peim of the exclusite claim to the colonial trade ever 


much dissatisfaction, to the colonists. (14) In the meanwhile 
the discontents of the mother country were momently increas- 


“ee WSR on 


parliainent, found it necessary to summon them again at a peried 


when they served ao other purpose than to hasten his downfall. 


hey 


In this state of things in the colony, and in the mother country, 


the malcontents of Virginia conceived the desien ofattempting to 
bring about ihe restoration of the old chartered government, and 


” 
(Serger ayy 


of thereby reducing the colony of Maryland under their dominion. 


Sener eye 


}’ortifed by the opinions of some eminent lawyers, who held that 

the old charters of Virginia were still in force, notwithstanding 
the judgment on the quo warranto in 1624, and that therefore the 
charter of Maryland was void, they presented a petition to the 
_ House of Commons, in the name of the Assembly of Virginia, m 
which they prayed for-the restoration of the ancient patents. 


eS Ae 


This design was speedily contracted by the gavernor, council and 
burgesses of that colony, who, in their address to the king, ex- 
pressly disavowed the petition which had been preferred in their 
names, expressed an earnest desire to remaim under his immedi- 
wfe government, and remonstrated against the restoration of the 
charters, The king’s reply of July, 1642, put to rest all their fears 


writers who treat of the condition of the Virginia colony at this period, have 
F generally been mistaken in supposing that there were no assemblies held in it 
t during Klarvey’s administration. Burke has corrected their errors in this 
; respect: yet ilismanifest from Burke's account of the condition of the colony 


the administration. Throughout it, the government was rather one of procla- 
mations, than of laws: and these proclamations of Harvey, not only assumed 
What probably belonged to legislation, but were regarded as having all its 
binding force. 
; (15) See these Ins tructions in Chalmer’s Historical Nese 132 and 33. 


afierwards asserted by the mother country, and the sources of 


ing. Charlies f. who had resolved to govern, without the aid of » 


‘during that period, ‘hat they were not mistaken as to the general character of 


= 


* 
- > is | > mt 
te tin pepsershs tii es NC xenical aS i San a ia Saas ah tment toa nines ph tat the alec Cn detainees meen 


- 


i ea ll ir lt Att ae a tl a a a i i ca el en tr a ns 


_— 


Toe come ga: ——— a = 


<a | 


oe 





bee dt apeht Thachelibi we remanent. 0: bervloaer ‘Boise ouehiae stile) 


aati erorvies neath. bes Hovtad 


I Qiteneradlale shagikegb Wink as reawiartere clyde hey tenn tan 


oi om soba & behwotsap yo iiee eiw bale We tees | 






















ae ny one ‘i wi ‘aia “ miareveayy sindhaeiel nhs Ws 
owe ohms helielon od} op cmptele, a nwiays onl “Yee eh ane ony 
Jo. ata: oH Dae. COO Ha iin | a hsyiqnes ‘ae 
stint ves ad ait) ee “f) elite cle oGe wud dls dac 
OO ONL OEL anima apenas, eu seouey onal We ‘i 

Dini’: i ea Pine neal dd toent chinese oF 1 eR oN vy! ee Anne 
Hib ai olaihot ai pany aorta we Nena. oti 
Senion: peseetioiny oul an ‘teeta @erateey work wip) enicta Tha See 





hve jamumoreg baste blo, otito aomewieoy wee tniods ait 
saith cts pees} acne vevDavay aati Yo nay one phar ¢ : 


Wh Pecan wid aes ers sicatwgeizis sia pvct paps ae 


Wy, AeoRi AE bee eileen, ald Too ciestiat CY ren inane | 
mionae SeadiER opt hen ince pane eT We Ivoyprny yo dott 
bee Movies nom yien orld ee burden. ylibooys now fylooh oil? 
+2 apni ont 02 eagle atone oh oubw" ynnloo” dnift “Yo eet a 
Tro hl, sth hanna: neon bane didn ory oct howovrgedh cheney 
Katie Meh wadayne cio: A wuneih Manis a8 hamacingaes OC 





i 


wns "hg sonhernteby oily Saeed Diotoreenoey we: re -hnieniins vO ha 
anak sods te tegy wl tng ROR let ih ate yall od een ii 










xi bit hg sildenaga AB he We (i: 4 








es eat 


dlos ts if Ve onteibeis wild Pi) jae! cal diss Pie, biphinwes ai ton Soeqaat 
when Toetay oy Owe mene deat cy ‘Yad? pathy Aitring ted) gail 
ah vcsiy Lo gap) er esa doramertortrg mle (Hi tatiana ROET siotsateteltbit bald.” 
ie ee theo Jon eypinneld ie anoinacrtignny hala ‘Wit iid Toeiae' sa a 
i the 2 Bolwed Ph baly (Pps grt OU Sal val ih he (i) ; 





AG bein we Manad, bin ene mt eal 2 


pe) ent iy cee 





i 
j 
14 
1 
{ 


re 


14 _ . THE, GRANT AND TERRITORIAL LIMITS [Intro. 


on this score. (16) From this period, until the assumption of the , 


government of Maryland, by the Commonweaith’s conunissisners, 


_these claims of Virginia appear to have slept. Whilst Maryland 


bias 


~ remained in the hands of these commissioners, amongst whom 
‘. was. Clayborne, the protector. was urged by some of them, and 


their agents, to take its government wholly and forever out of the 


hands ef the proprictary, and to re-attach itto Virginia as a legi- 


_timate portion of that colony. The reader, who desires to see 


the various objections which were urged against Lord Baltimore’s 


‘patent at that day, and the correspondence by which these claims 


of Virginia were reasserted, will see them at large in Hazard’s state 
papers, vol. JI. 594 to 630, and Vhurlow’s State Papers, vol. VY. 
It will here suffice to remark that the protector gave no counte- 
nance to these claims; and that they were at length extinguish- 
ed by the surrender ‘of the province of Maryland, in 1658, to 
Fendall, the-proprictary’s governor, and do uot appear to have 
ever been revived. (17) mire. 

Glaghoriee ey Clayborne’s claims, although rot of longer con- 
aud attainder.  tinuance than those of the colony of Virginia, were 
much more warmly upheld, and were productive of much more 
calamitous consequences to the proyince. We have already 
scen in what manner, at what time, and under what authority, - 


his settlements were made, and that at the time of Lord Balti- 
_more’s grant they were subordinate to the government of Virgi-: 


nia. His petition to the latter in 1634, and their reply have 
already been noticed. That reply it will be remembered, al- 
though made some months after the adjudication of the privy 
council, overruling the objections-to the grant, yet asserted the 
claim of Virginia to dominion over Clayborne’s settlements, in 
the most emphatic terms. .Animated by this, Clayborne, who 


(16) See Chalmers, 133. a 

(17) The various negotiations for this surrender, and the articles of agree~ 
ment by which it was consummated, may be scen in Council Chamber Records, 
Liber H. HH. 12 to 20. The principal stipulations of the articles were for a 
general indemnity from the year 1649, for the payment of fees and taxes in 
arrear ; for relief from the oath of fealty, in licu of which the colonists were 
permitted to take and subscribe an engazement to submit to the authority of 
the proprietary, for the security of Acts or Orders of Assembly, passed since 
1654, which were not to be declared void, beeause of any irregularity in the 


government, and for permission to the colonists to retain their arms. 
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Chap:1.]  °~—s OF THE STATE OF MARYLAND. : 15 


seems not to have objected to the claim of sovereignty on the 
part of Virginia, under which his colony had grown up, contin- 
ued strenuously to refuse obedience to the proprietary’s demand 
of submission, In September, 1634, the proprietary gave orders 
to scize him, in the event of his refusal to submit; and after re- 
peated efforts to rouse the jJealousies of the savages, and to ex- 
cite commotions in the province, he was at length obliged to fly 
from it to Virginia. Determined to maintain his possessions by 
force, and, if practicable, to drive the colonists from the province, 
he had fitted out an armed vessel to commit depredations upon 
their property; but the immediate capture of that vessel deprived 
him of his last resource, and left him no hopes of safety but in 
flight. In Virginia, he had reason to expect security, from his 
past connexion with its government: but he had scarcely taken 
refuge there, before Commissioners were deputed from Maryland 
to demand his surrender. Harvey, the governor of Virginia, of 
whom this demand was made, and who appears to have had some 
connexion with Clayborne’s enterprises, was too critically situat- 


ed, at that period, to avow the connexion, or to afford open 


countenance to his pretensions? but, under pretence of high 
respect for Clayborne’s license from the crown, he declined 
surrendering him to the Commissioners, but sent him under 
their charges to England, to await the decision of the King. 
Being ithus put beyond the reach of the proprietary, he was 
attainted, and his property seized as forfeit. (18) After his 
return to England, he petitioned the king for a coniirma- 
tion of his former license to trade, for a grant of other lands 
adjoining Kent Island, and for the power to govern them. To 
the influence of Sir William Alexander, who was the king’s 
Secretary of State for the kingdom of Scotland, when Clay- 
borne’s license was granted, and who was his associate in 
that license, may be attributed the king’s order pending this 
petition, That order, after reciting the former license and its 


His petition to tants, sets forth that Lord Baltimore had notice 


the king in coun- 
cil, and the order 


in councij there- _. : a 
on. tions he and his agents had possessed themselves, 


of its existence, and that contrary to its injunc- 


(18) Council Chamber Records: Assembly Proceedings, from 1636 to 
1657, pages 26, 27 and 31. Bozman, 280 and 327. 2d Burke's Virginis, 


41, and Chalmer’s Annals, 219 and 232, 
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by night, of Kent Island, and had seized and carried away the 
persons und ectaies of its planters, and that the king had referred 
to the commissioners of plantations the enquiry into the truth 
of these allegations. It then concluded with a mandate to Lord 
Baltimore and his agents, enjoining them to permit the settlers 
on Kent Island, to enjoy their possessions in peace, until that 
board had acted upon the subject. In Clayborne’s petition, 
which elicited this order, he represents to ihe king, that he had 
not oniy made settlements upon Kent Island, but that he had 
also, at the instance of the Indians, made a settlement and es- 
tablished a factory, on a small island at the mouth of the river, 
at the bottom of the bay, in the Susquehanna country, by which 
he hoped to secure the fur trade from the lakes of Canada; that 
the injunctions of his license to trade had been wholly disregard- 
ed by the agents of the proprictary: that his boats and goods 
had been seized, nis men slain, and himself accused of crimes, 
and dispossessed, or about to be dispossessed of all his settle- 
ments. It then concludes with a prayer, that the king would 
grant to him his settlements on Kent Island, and in the Susque- 
hanna country, and the adjacent territory southerly, for twelve 
leagues from the mouth of said river, down the bay, on each side, 
and northerly to the head of the river, and the great lakes of 
Canada. : 

The reference of this petition to the commissioners, was made 
in February, 1637, (old stile) andin April, 1638, they finally ad- 
judicated uponit. This adjudication determined, that the right to 
all the territory within which Clayborne’s settlements were made, 
was vested in Lord Baltimore ; that no settlements ought to be 
made, or commerce carried on in it, or with it, without his li- 
cense, and that no grant to it should be made to any other per- 
son. (19) From this period the claim of Clayborne does not 
appear to have been ever asserted before a proper tribunal; yet, 


(19) See Clayborne’s petition, and the order of the king in council there- 
on, in Council Records, Liber Council Proceedings, from 1636 to 1657—4 to 
10, and in Ist Hazand’s Collection, 430. The authenticity of these papers 
was denied by the Penns in their bill in chancery against Lord Baltimore, 
upon the agreement of 1732: but their genuineness is fully sustained by the 
facts set forth in Bozman, 338 to 342; and by the above order of the king 
pending the petition, which is extracted by Chalmers from the English Coun- 
cil Records, 
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Chap.1.]) © OF THE STATE OF MARYLAND. 17 


although abandoned, it begat and nourished a deep rooted hos-~ 
tility to the proprietary and the colony, which never failed to 
manifest itself on every occasion. Having failed in his applica- 
tion to the king in council, he is, the next year, found in the 
altitude of a suppliant, to the governor and council of Mary- 
Jand, praying for the restoration of his confiscated property. 
Even this request, the gratification of which would probably have 
operated upon Clayborne as a peace-offering, and which seems to 
have been due to him, from a regard to the circumstances under 
which his settlements were made, and that conviction of his title 
to them, under which he manifestly acted, was yet sternly de- 
nied. (20) Had it been. granted, it is probable that he would 
peaceably and silently have submitted to the decision against 
him. Its rejection made him, at all after times, the determined 
enemy of the colony, and hence, from that period, he lost no 
opportunity of exciting disturbances within it. All ,his intrigu- 
Clayhorne and ing arts were put forth: and whilst the minds of the 
dngle’srebellion, colonists were agitated, and restless, from a view of 
the commotions of the mother country, associating himself with 


.a certain Richard Ingle, who had previously been proclaimed a 


traitor to the king, and throwing himself upon the restlessness 
and discontent which then pervaded the province, he at length 
succeeded in exciting a rebellion against the proprietary’s go- 
vernment, so formidable and so unexpected, that the governor 
was obliged to abandon the government, and to flee to Virginia 
for protection, early in tiie year 1645. The powers of govern- 
ment were then assumed by him in conjunction with Ingle; nor 
were they regained by the proprietary’s oflicers until the close of 
the year 1646; and perhaps, even then, more by the misrule of 
these confederates, than by the force which the governor could 
bring to bear upon them. The deplorable consequences of this 
imsurrection are felt at this day, in the loss of many of the records 
of the Province. (21) | 
Proceedings of | Lhe commonwealth cause to which Clayborne in- 
Clayborne and . : : 
others, as Crom clined, being at length triumphant, he, as a reward 
EA ee for his early services in its behalf in the colonics: 

(20) Council Proceedings, from 1636 to 1657, page 50. 

(21) 2d Burke’s Virginia, 112. Bacon’s Preface to his edition of the laws, 
and Chalmers, 217. 
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18 THE GRANT AND TERRITORIAL LIMITS [Introy 


was commissioned by the Council of State of the mother coun- 
try to subjugate the province, whence, but a short time before, 
he had been driven as a rebel. This commission, in which 
Fuller and others were associated with him, was issaed in Sep- 
tember, 165], and empowered them to reduce and govern the 
colonies within the Chesapeake Bay. (22) Virginia was soon re- 
duced, and in July, 1652, Stone, the proprietary’s governor of Ma- 
ryland, acknowledged and submitted to the power of the common- 
wealth, and was permitted to retain and administer the government 
in the name of the keepers of the liberty of England. (23) In 
his hands it remained until July, 1654, at which time Cromwell’s 
usurpation had commenced, when, after a spirited but disastrous 
effort on his part to maintain his power by force of arms, Stone 
was defeated and taken prisoner, and Clayborne and his associ- 
ates assumed the rule of the province in the name of the protec- 
tor, and appointed commissioners to administer it. (24) In April, 
1655S, the government was restored to the proprietary by treaty, 
and with this surrender the claims of Virginia and of Clayborne, 
were at once and forever extinguished. (25) No attempt appears 
to have been made to revive them after this period, and the rest- 
Jess Clayborne, dispirited and prostrate after a life of extracrdina- 
ry vicissitudes, was no longer known in the affairs of the colony, 
and soon sank into that state where the eas cease from troub- 
_ ling, and the weary are at rest. 
Boa ate ae The claim of Virginia to the province of Mary- 
with Virginia land, being thus forever put to rest, the adjustment 
the’ settlements of the boundaries between the “ee provinces be- 
prt of the Eaey came the next source of contention. In all the 
grants of unexplored territory made by the English 
crown at that day, there is not one so precise and definite in its 
terms, nor one which is less susceptible of misconstruction, than 
that of the province of Maryland: and yet there is scarcely one 
which has given rise to more frequent, embittered and protracted 


(2 2) See the instructions to these commissioners, in Hazard's Collection, 
556. : 

(23) Chalmers, 221 and 222. Bacon's Preface. 

(24) Stone was condemned to be shot: but the soldiers, by whom he was 
beloved, refused to carry it into execution. Bacon's Preface. 

(25) See the articles of surrender in Council Chamber Records, Liber H. 
H. 12 to 20. 
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Chap. I.} QF THE STATE OF MARYLAND. 1) 


contests about its boundaries. It will, however, be perceived, 
that these controversies have not originated in the terms of the 
grant itself, but in claims adverse to the grant, unfortified indeed 
by principle, or any sound rule of construction, but in some in- 
stances sustained and promoted even by the crown. On the 
side of Virginia, there were but two unascertained points in its 
boundary line, and these were. so described as to create no difli- 
culty in their true location. The ascertainment of the first 
fountain of the Potomac and of Watkin’s Point, was all that 
was necessary to render the southern and western boundary 
lines definite throughout. As the settlements of Virginia and 
Maryland were not extended to their western borders, for a 
long period after the establishment of these colonies, their re- 
spective rights to western territory were not drawn into ques- 
tion until the middle of the eighteenth century. The location 
of their boundaries near the sea-board, along which their respec- 


g, soon became the sub- 


tive settlements were rapidly progressin 
ject of enquiry: and hence the claim of Virginia to the province 


was scarcely at an end, when fresh disputes arose as to the situ- 


ation of Watkin’s Point, upon which depended the true loca-. 


tion of the boundary line between the Eastern shores of Virgi- 
nia and Maryland. As early as 1661, a commission was issued 
by governor Philip Calvert, to Edmund Scarborough, John 
Elzey and Randall Rouell or Revell, which empowered them 
to make settlements on the southern parts of the Eastern Shore, 
aud to grant lands on very favourable terms, to emigrants from 
the counties of Northampton and Accomack. Their offers to 
the emigrants appear to have been gladly accepted, inasmuch 
as the report of Rouell to the governor and council of Mary- 
Jand, in the May following, informs us that at that early period 
after the commission, settlements had been made at Manokin 
and Annamessex, which then consisted of fifty titheables, and 
that the settlers had formed a treaty of amity with the empe- 
ror of Nanticoke. (26) The establishment of these setilements 
on the very borders of Virginia, and the inducements which 
they held forth to its inhabitants, naturally excited the jealousy 
of its government. Hence, about this period, their submission 


(26) Council Chamber Records, Lib. 11. H. 122, 137. Part Il. 38, 39, 40, 
103 and 164, 
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to the authority of Virginia was required by colonel Scarbo- 
rough, for and on behalf of that government, and upon the re- 
fusal of Elzey, one of the commanders of these settlements, he 
was arrested at Accomack, by Scarborough, and released only 
upon a promise of submission, of an equivocal nature. (27) 
Scarborough’s design was merely to terrify him into submission, 
and therefore, after exacting this equivocal promise, he avowed 
his determination to go up to the settlements for the purpose of 
exacting the same obedience of all, and declared he would put 
“the broad arrow mark,” upon the houses of all such as should 
refuse. Pursuing these intentions, he entered these infant set- 
tlements in a hostile manner, when, partly by persuasion and 
partly by force, he succeeded in bending the settlers to a partial 
coiplance with his will, and to a temporary submission. In 
the mean while, the governor of Maryland had been apprised 
by Elzey of all these violent proceedings on the part of Scarbo- 
rough; and had been importuned by him, to aid the settlers in 
repelling these hostile incursions, and in repressing the inso- 
lence of the surrounding savages: but the former preferring a 
resort to pacific measures, contented himself with apprising 
Berkeley, the governor of Virginia, of all these unwarrantable 
acts on the part of Scarborough, done avowedly under the 
authority of the latter. (28) | 
Finaladjustment hese acts of unprovoked hostility on the part 
of Watkin’s 5 . i 

Point, and the of Scarborough, were at once disclaimed by Berke- 
line thence to i 

the ocean. ley as wholly unauthorised: and as the best mode 
of obviating all future difficulties, the governor of Maryland set 
on foot a negotiation with Berkeley for the purpose of effecting 
a final adjustment of the boundary line, between the respective 
possessions of the two governments on the eastern side of the 
bay.,.. Phe entreaties and remonstrances of the former were at 
last crowned with success, and commissioners were appointed, 
viz: Philip Calvert, on the part of Maryland, and on the part of 
Virginia its surveyor-general, Edmond Scarborough, who were 
empowered to determine the location of Watkin’s Point, and to 
mark the boundary line belwecn the two colonies running thence to 
the ocean. By them this duty was fully discharged on the 25th 
June, 1668, and in consummation of it, certain articles of agree- 


(27) Same pages, 170, 171 and 172. 
(28) Council Chamber Records, Lib. H. H. 170 and 207. 
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mient were drawn up and siened by each of them, on behalf of 
their respective governments, in one of which they designate 
“The poiat of land made by the North side of Pocomoke Bay, and 
the South side of Annamessexr Bay, as Watkin’s Point,” and the 
divisional line between the two colonies, to be “An East line, 
run with the extremest part of the Westernmost angle of said Wate. 
kin’s Point over Pocomoke river, and thence over Swansecute’s 
ercel into the marsh of the sea side, with opparent marks and boun- 
daries.”” (29) i 

Thus ceased all the existing sources of controversy with the 
government of Virginia, about the validity or true location of the 
charter of Maryland: but not with them all the contests for the 
territory of the province. The proprietary seemed to be doomed 
to wage an eternal war for his grant: and controversy after con- 
troversy crowded upon him as the ghosts upon the sleeping 
Richard. We had now adjusted with Virginia the only points 
of difference which were likely to arise for many years, as to the 
location of his southern boundary, and even before these were 
adjusted, it became necessary for him to direct his attention to 
the preservation of his territory, on’ the northern and eastern 
borders of the prevince. In the unauthorised settlements in 
that direction which now required his attention, (although long 
anterior to the grant of Pennsylvania to Penn,) will be found 
the germ of all his dissentions with Penn, and one of the most 
efiicient causes in producing the success of the latter. Unimpor- 
tant as they were in their origin, they planted the seeds of a 
controversy, which was to agitate the province for nearly a cen- 
tury, and which finally terminated im depriving Maryland, in de- 
fiance of every thing like justice, of some of the fairest and 
most fertile portions of her original territory. As the source of 
such results, the consideration of them forms an important part 
of her history, and is necessary here to elucidate the disputes 
with Penn about the northern and eastern boundaries. 

It has already been remarked that the northern 
boundary of Maryland, was at the time of its grant, 


Ewedish and 
Dutch setlle- 
h:ents along the 


Belaware. ’ 


the southern boundary of New England: but from 
the remoteness of the New England settlements, no disputes as 


(29) See the report of these commissioners, and the several agreements 
connected with this negotiation, in Council Chamber Records, Liber C.B. 
Council Proceedings, 63 and 64. 
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to territory ever arose between them. The settlements to which 
we have above alluded, were the settlements made by the Swedes 
and Dutch along the Delaware or South river. It does not 
clearly appear at what time these settlements were commenced, 
nor is it a matter of much moment at this day. Chalmers, who 
had paid some attention to this subject, expresses the opinion, 
that they had made no permanent settlements any where along 
the Delaware river, before the year 1632, but that they might 
have traded to it-before that period. Proud, on the other hand, 
asserts, that a fort was erected on the Delaware-by emigrants 
from the Dutch or Manhattan’s settlement, as early as the year 
1623, which was, however, shortly afterwards abandoned. (30) 
Be this as it may, it is quite certain that if prior discovery gave 
title, (as was generally acknowledged by the European sove- 
reigns,) or even prior settlements, the claims of the Dutch not 
only to the territory along the Delaware, but even to their Man- 
hattan settlements, were wholly unfounded. The first voyage of 
discovery under which they could lay claim to any part of the 
continent, was made by Hudson in the year 1608 or 1609, 
and his voyage was not made for the purposes of settlement, but 
was merely one of exploration. Long ere this, the continent of 
North America had been explored by English navigators, and 
at that time, it will be remembered, that king James’s grant to 
the Virginia Company, of the very countries explored by Hud- 
son, had been made, and the settlements of the Southern or 
London Company had already commenced. After Hudson’s 
voyage, the Dutch continued to trade to Manhattan, and at 
lencth, in 1620 and 1621, the Dutch West India Company, which 
had just been created, established trading houses in the Island 
of Manhattan’s, which laid the foundation of the present city of 
New York. (31) A colony soon followed, and a regular govern- 
ment was established. Under the direction and protection of 
the government of New Netherlands, as the Manhattan settle- 
ment was styled, the colonies to which we have above alluded, 
were planted along the Delaware; and about the same ‘time, or 
very shortly afterwards, the Swedes established a trading house 


(30) Ist Proud, 110. 
(31) Chalmers, 568. 
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on the eastern bank of Delaware. (32) This establishment 
gave umbrage to the governor of Netherlands, who asserted the 
exclusive right of the Dutch, to the country along the Delaware 
or South river, and at length, in 1638, he formally demanded the 
submission of the Swedes to his authority, but without success. 


From this period each continued to assert their respective. 


claims, but without any actual hostilities of a serious nature, 
until 165], when a trading house and fortification attached to it, 
which had been erected by the Dutch near the site of the pre- 
sent town of New Castle, were seized by the Swedes under the 
command of Resingh, who bestowed upon them the name of Fort 
Casimer, and shortly afterwards erected another fort called Fort 
Christiana, about five miles above. Provoked by these hostili- 
ties, the Dutch West India Company dispatched an armament 
for the reduction of the Swedish settlements on the Delaware, 
which was at length finally accomplished in 1655, when the 
Swedish colonists became the subjects of the States’ General, 
and submitted to the government of New Netherlands. (33) 
During all this period, but little attention was paid by the pro- 
prietary or his officers, to the progress of these settlements, which 
were yet too inconsiderable and too remote to excite any appre- 
hensions, and of the advance of which, it 1s probable that for a 
long time they were scarcely aware. (34) At length in January, 
Prometary’s ef. 1659, Colonel Nathaniel Utye was ordered by the 
ree emeve covernor and council of Maryland, “to repair to 
ad the pretended governor of a people seated in Dela- 


(32) These Dutch and Swedish settlements are said to have commenced 
about the year 1628 or 1629. See the interesting note to Ist Proud J11. 

(33) Chalmers, 630 to 634. Ist Proud, 118 and 19. 2d Anderson’s Histo- 
rical Deduction, 574. 

(34) It appears that a small band of cutieealits from Maryland, had made 
settlements along the margin of the Schuylkill as early as 1642, of which they 
were dispossessed by the orders of the governor of New Netherlands, (Chal- 
mers, 632.) The existing records of the province of Maryland, furnish no ev 
dence that this act of ageression was ever brought under the consideration 
of its government. This may be owing to the loss of the records during In- 
gle’s rebellion: butapart from this, if the settlement was even planted under 
the authority of the proprictary, the distractions of the province, and the fre- 
quent revolutions in its government consequent upon that rebellion, the revo- 
lutions in the mother country, and the proceedings of Cromwell's commis- 


sioners within the province, are amply guficient to account for the proprieta- 
ty's acquiescence. 
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ware Bay, and to inform them thai they were seated within his. 
lordship’s province without notice.” ‘The insiduous instruction 
was also given hin, ‘that if he find opportunity he shall insinu- 


ate to them, that if they will make application to his lordship’s 


' government, they shall find good terms according to his conditions 


_of plantation.” He bere a letter irom the governor of Maryland 
addressed to the governor of New Amsterdam, (as the settlement 
was called) which commanded him and his subjects to depart the 
limits of the province. (35) Submission to this order was refused, 
and near the close of that year, Peter Stuyvesant the then gover- 
nor of New Netherlands, despatched Augustine Herman and 
Resolved Waldron on an embassy to the governor of Maryland, 
bearing with them a manifesto in which a full exposition is given 
of the pretensions of the States’ General to the territory in ques- 
tion. In this manifesto they allege a grant from Spain to the 
States’ General of all their conquests and scttlements in America, 
(of which they say that Curacoa, Brazils and the New Nether- 
Jands made a part,) and a grant from the States’ General to the 
Dutch West India Company, of all the territory from latitude 3S 
to 42, as the basis of their title which they hold to have been con- 
firmed, even if doubtful by the treaty of 1652, and their purchases. 
from the Indians. They also assert their, previous possession 
and settlement of the country adjacent to the Delaware, and utter- 
ly deny the title of the proprietary: but at the same time profess 
their willingness to appoint commissioners to adjust certain of 
their boundaries, leaving their water limits on the Chesapeake 
Bay undefined. (36) In reply to this manifesto, the governor and 
council informed these ambassadors, that the title set up by them 
might be easily disproved, and that even adinitung it, they did not 
believe that their setthkements were sanctioned by the States’ Gen- 
eral; and the submission of the settlements in question was for- 
mally demanded of them. ‘This demand was promptly rejected, 
and thus terminated the negotiation. (37) In May, 166], the sub- 

ject was again brought before the council of Maryland, when it 


was resolved, that as it was a matter of doubt whether New Am- 


(35) Council Chamber Records, Liber H. Hf. Council Proceedings from 
1656 to 1668. — 


(36) This singular manifesto is recorded at large amongst the Council 


. Proceedings of Maryland, Liber H. H. 38 to 54. 


(37) Liber H. H. 57, 58 and 59. 
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sterdam, lay below the 40th degree of N. latitude, and as the West 
India Company appeared to have resolved to maintain their pos- 

essions by force, and there was no prospect of any aid from the 
ater colonies, in any attempts which they might make to reduce 
sham, all further efforts for their subjugation should be delayed 


util the will of the proprietary could be ascertained, and thatin. 


the meantime some efforts should be made to determine whether 
the settlement was located within the limits of the grant. (5S) 
An agent was now dispatched to Holland, to enforce upon the 
West India conipany the claims of the proprictary to the territo- 
ry in question, and to repeat the demand that it should be aban- 
doned. Complhance with this demand was again refused, but 
orders were given by that company to its settlers, to withdraw 
from the territory about Cape Henlopen which they had pur- 
chased of the Indians. This was accordingly done, but New 
Amsterdam or New Castle, and the adjacent country, were still 
retained in ‘possession. (39) | : 

In the meantime the government of New Nid therladids was 
continually laboring to extend its settlements to the north of 
Manhattan’s and across to Connecticut river, until Charles 
ee , If. provoked by its continued encroachments, and 
ee i perhaps animated by that ill will which he is 

said to have always cherished towards the Dutch, 
determined to eflect the conquest of the whole settlement. To 
accomplish this, in March, 1664, he granted to his brother 
James, Duke of York, all that tract of country extending from 
the west banks of the Connecticut to the Eastern shore of Del- 
aware, (including Long Island,) and conferred upon him the 
power to govern the same. To render this grant available, an 
armainent was immediately dispatched by James, under the con- 
duct of Colonel Nicholls, for the reduction of New Netherlands. 
This was accomplished in September, 1664, and in the ensuing 
month, the settlements upon the Delaware, which were depen- 
dencies of the government of New Netherlands, were surren- 
dered to a detachment from Nicholls’s forces, under the com- 
mand of Sir Robert Car. By the terms of the capitulation, the 
Dutch colonists were admitted to all the privileges of English 


(38) Council Proceedings, Liber H H. 113. _ 
(39) Chalmers, 631. < 
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fy 

subjects under the new government, and from this period until 
the grant to Penn from the Duke of York, these settlements 
were the dependencies of the government of New York, 


although clearly within the limits of Maryland. (40) They, how- 
_ever, embraced only a small portion of territory lying along the 


Delaware river. ) 

Hrasa op creng. ok he exant of.the Province of New .York, to'the 
ti Duke of York had just been inade, and a portion of 
the granted territory was yet in possession of the Dutch, when 
in June, 1664, he carved out of it the province of New Jersey, 
which was by him granted to the lords Berkeley and Carteret. 
The grant of the province of New Jersey, is here mentioned, 
because it first introduces to our notice the celebrated William 
Penn, the proprietary of Pennsylvania, who very shortly after 
the erection of the former province, became one of its proprie- 
tors. His connexion with it appears to have inspired him with 
the design of obtaining from the crown, a grant, as sole proprie- 
tor of the territory westward of the Delaware river. His interest 
in the New Jersey grant led to the discovery of the fertility of the 
Jands lying westward of the’ Delaware, and his entangling con- 
nexion with many other persons in the ownership and conduct 
of the province of New Jersey, made him most earnestly desire 
a separate and sole grant. Hence in J0S0, he petitioned king 
Charles I]. for a grant of lands westward of the Delaware, 
and north of Maryland. His petition was submitted to the 
Duke of York’s secretary, and to Lord Baltimore’s agents, 
that it might be known how it would affect the respective rights 
of these proprictarics. In the reply of the latter, they desired 
for the protection of Baliumore’s grant, that the grant to Penn, 
if made, should be north of the Susquehanna fort, and of all 
the lands lying south of a direct line, running east and west 
from said Fort; that it should contain general words of restric- 
tion, as to any interest granted to Lord Baltimore, and a saving 
of all his rights, and that his council might be permitted to see 
the grant before it was passed. This was assented to, and the 
grant was finally made, on the 4th of March, JOSI. (41) Its 


(40) Sce the articles of capitulation in Ist Proud, 123. 
(41) Chalmers, 656. In the reply of Weiden, the Duke of York's secre- 
tary, to the requests of Baltimore’s agents, he remarks, ‘that by all which he 
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boundaries which are said to have been settled by Lord Chief 
Justice North, were, “the Delaware on the east, whence it ex- 
tended westward five degrees of longitude, the 43d degree of 
latitude on the north, and on the south, a circle of twelve miles 
drawn round New Castle, to the beginning of the 40th degree 
of Jattude.”’ -'Vhis definition of its southern boundary, which, 
in its literal construction could not be gratified, and which, 
therefore, Icfi open the question, whether this boundary circle 
was to be a circle of twelve miles in circumference, or to be 
drawn around a diameter of twelve miles passing through New 
Castle, Gr with a radius of twelve miles beginning in New 
Castile, was the origin of one of the present boundary lines of 
this State, and was one of the principal sources of the conten- 
tion between Baltimore and Penn. (42) 

. Such being the grant, in May, 1681, Markham, 
Penn’s grant 3 ‘ 
from the Duke the kinsman of Penn, was dispatched. by the lat- 


of York, and 2 = 
bis negotiations ter to take possession of the granted province, 


Leeaes a bearing with him the king’s letter of April, 1651, 
apprising Baltimore of the grant, and requiring the two proprie- 
taries to adjust the boundaries between their respective provin- 
ces, according to the calls of their charters. Upon the recep- 
tion of this letter by Lord Baltimore, (who was then in the pro- 
vince,) an interview took place between him and Markham, 
shortly after the arrival of the latter, at Upland, (mow called 
Chester,) which, to the astonishment of all parties, resulted in 
the discovery from actual observation, that Upland itself was 
at least twelve miles south of the 40th degree, and that the 
boundaries of Maryland would extend to the Schuylkill. (43) 
This discovery at once ended the conference, and gave fresh 


sncentives to Penn in his efforts‘to obtain from the Duke of 
% 


%, 


can observe of the boundaries mentioned in Mr. Penn’s petition, they azree 
well enough with that colony which hath been ever since the conquest of 
New York by colonel Nicholls, held as an appendix, and part of the govern- 
ment of New York by the name of the Delaware Colony, or more particu- 
larly New Castle Colony, (that being the name of the principal place in it, 
and the whole being promiscuously planted by Swedes, Dutch, Finlanders 
and English,) all of which have hitherto been under the actual government 
of His Royal Highness’s Lieutenant at New York.” 

(42) Ist Proud, 170. 

(43) Chalmers, 657. 
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York, a grant of the Delaware settlements, inasmuch as without 
such grant, he had now reason to fear the loss of the whole 
peninsula. His earnest desires were at Jencth gratified by the 
Duke, who conveyed to him in August, J682, the town of New 
Castle, with all the territory for twelve miles around it, .and 
also the territory extending southward froin it, even to Cape 
Henlopen, and at the same time released to him all claiins 
Which he might have to the territory, included in the grant 
of Pennsylvania. (44) Jt is unnecessary here to remark upon 
this conduct of the one, in granting that to which he had no 
tile, and of the other, in seeking for and accepting such a 
grant, with a full knowledge of its invalidity, for the single pur- 
pose of enabling himself to encroach upon Baltimore’s territory 
under colour of right. The judgment of history has already 
been passed upon it, and we, of this day, who listen to nothing 
but the plaudits of Penn, may Icarn from a contrast of these, 
not only with his conduct on this occasion, but throughout his 
proprietary transactions with Baltimore,—“how effectually success 
will often gild usurpation and sanctify wrong.” Penn was now 
doubly armed; and fortified by this grant and release, his original 
grant and a letter from Charles II. directing the proprietary of 
Maryland to assent to a speedy adjustment of his northern 
boundaries, and in that adjustment to determine them by mea- 
suring from his southern boundary two degrees to the north, 


reckoning sixty miles to the degree, he speedily repaired in per- 


son to his province, anc sought an interview with Lord Balti- 
more. He was now as eager to adjust his boundaries under these 
new circumstances, and in conformity to the king’s letter, as he 
was formerly anxious to evade their adjustment after the disco- 
very at Upland. His wishes for an interview were gratified; and 
it accordingly took place between him and Lord Baltimore, with- 
in the province of Maryland, in December, 1682: when the letter 
of king Charles was submitted to the latter, and his compliance 
with it requested. Baltimore received it with respect, but remark- 
ed with reference to the mode of adjusting his boundaries pre- 
scribed by it, ‘That his majesty’s directions were surely the re- 


sult of misinformation, as his (Baltimore’s) patent granted no spe- 


cific number of degrees, but merely called for the 40th degree of 


(44) Ist Proud, 200. 
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north Jatitude as its northern limit, and that such being the 
right granted by his patent, no royal mandate could deprive him 
of that right.” Obedience to it being thus respectfully declined, 
Penn professed his willingness to waive this mode of adjustment, 
and to admit the 40th degree as the boundary, provided it were as- 
certained not by actual observation, but by mensuration from the 
Capes of Virginia, the latitude of which had already been ascer- 
tained. This proposition was also declined, and thus ended a 
fruitless conference of three days. In May, 1683, another meet- 
ing took place at New Castle, which was followed by the same 
result, and which put an end to all hopes of an amicable termina- 
tion of their controversy. Accounts of those negotiations were 
transmitied by each party to the commissioners of trade and plan- 
tations: and in these, as is usual in such cases, each party attri- 
buted to the other the whole failure of the negotiations. Jn the 
representations of these, made by Penn, be discloses to us the 
causes of his extreme anxiety to avoid an adjustment according 
to the strict letter of Baltimore’s patent. ‘(J told him (says Penn 
in detailing his negotiations) that it was not the love or need of 
land, but the water; that he abounded in what I wanted, and had 
access to it, and has carriage even to excess, and because there 1s 
no proportion in the concern, for if I were a hundred times more 
urgent and tenacious, the case would excuse it, because the 
thing insisted on, was ninety-nine times more valuable to me 
than to him,—to him the head, to me the tail. Tadded, that if it 
were his planting, it would recompense the favour not only by 
laying his country between two thriving provinces; but the ships 
that yearly come to Maryland, would have the bringing of our 
people and merchandise, because they can afford it cheaper, 

whereby Maryland would for an age or two become the mart of 
trade.” (15) We, of this day, cannot but be amused with these 

delusive prospects of gain, held forth by Penn to Baltimore, as 

an inducement for the surrender of his territory, and at their sin- 

gular inconsistency with his avowed purpose in desiring the sur- 

render. He tempts Lord Baltimore with the hope that his colo- 

nists will be the carricrs of the trade of Pennsylvania for au age 

or two, and at the same time desires the surrender of the Jands 


(45) See Penn’s account of these negotiations, in Chalmers, 661-66. Ist. 
Proud 267 to 274. 
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along the Delaware, that he may secure to himself the navigation 
of that river, ard a direct water-outlet fer the trade of his province. 
When we witness his extreme anxiety to secure this in all his 
intercourse with Lord Baltimore, we almost imagine that his pro- 
phetic spirit nad looked into futurity, and saw the day not far dis- 
tant, when “the zentus of the empire would westward wing her way;” 
and by the aid cf the advantages which he sought, the howling 
wilderness wou'd be metamorphosed into the cultivated, popu- 
Jous and smiling land, luxuriating in peace and plenty, and there 
would start up as if by magic, one of the chief commercial empo- 
‘riums of the first republic of the world. 


' 


F In these representations we find him preparing to 
Objections urge ‘ 5 : ; 5 . 
against the char- assail Lord Baltimore with new objections. He 
ter of Maryland. : : : 3 : i 

had relied in the first instance upon his grant of 
Pennsylvania; but the observation at Upland had satisfied him 
that this would not avail him. He threw himself next upon the 


grant from the Duke of York and the king’s letter; but in the face 


of all these, he found Baltimore resting firmly, and with confi- - 


dence upon the imperative terms of his charter. To shake this 
confidence it now became necessary to assail that charter: and 
hence in these representations we find Penn objecting to it be- 
cause the Delaware settlements had been purchased and planted 
by the Dutch before that charter was granted; and that even if 
Baltimore had acquired a right to them under the patent, he had 
forfeited it by suffering others than his colonists to retain posses- 
sion of them for forty years. This objection, which will be found 
to have governed the decision of the commissioners of trade and 
plantationsin 1685, and to have ultimately deprived Baltimore of 
that portion of the peninsula which now forms the State of Dela- 
ware, did not originate with Penn. It willbe found amongst the 
objections urged against the charter, and in support of the claims 
of Virginia, whilst the government of Maryland was in the hands 
of the protector’s commissioners; and it was strenuously urged 
by the Dutch ambassadors in 1659, in the vindication of their 
title to the territory along the Delaware; in which they object to 
the efhicacy of the patent, because it vranted only such lands as 
were uncultivated and uninhabited. (AG) In the close of his re- 


(46.) HWazard’s Collections, Vol. Ist. 594 to 680. 


Council Proceedings of 
Maryland, Liber I. H. 46 to 54, 
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Chap. J.J OF THE STATE OF MARYLAND. 5] 


presentations to the board, Penn requested, ‘that the boundaries 
of Maryland might be determined by the judgment of ancient 
times: and that Baltimore might be required to measure his two 
degrees at sixty miles the degree, and that the fortieth degree 
might be ascertained by measurement at that rate from Watkin’s 
Point: which he urges by the emphatic remark, ‘that a province 
lay at stake in the success of his request.” From this period he 
denied the validity of the grant as to the eastern side of the pe- 
ninsula: and in J6S4 he repaired in person to England to urge 
an application for a new grant, including the disputed territory. 
Raltimore’s ef Throughout this controversy, and indeed from the 


forts to mike set- a 
tlements on the Moment of the withdrawal of the Dutch beyond 


disputed territo- é : 
ry. Cape Henlopen, and the subjection ofthe settlements 
along the Delaware river to the government of New York, the 
proprictary and his officers incessantly labored to extend the 


Maryland settlements to Cape Henlopen, and thence north to and 


along the Delaware. The council proceedings of this period — 


abound with injunctions to this effect, emanating both from the 
proprietary and from his governors, and with propositions to set- 
tlers of a most inviting character. (47) Had these been attended 
vith the desired results, and had the proprietary succeeded in 
planting numerous and thriving settlements along the Delaware 
before these objections to the patent were started by Penn, it is 
probable that his possessions would not have been disturbed. 


‘He did not, however, succeed in effecting this, before the grant ta 


Penn from the Duke of York, of the Delaware settlements : and 


from that period Penn’s strenuous opposition to the extension of 


his settlements, deterred many from accepting of the proffered 


‘terms. 


After the failure of these efforts at an amicable adjustment in 
the iterviews above alluded to, and before the departure of Penn 
to England, to urge his application for the grant along the Dela- 
ware, Baltimore, in September, 1683, through Colonel George Tal- 
nbndeiscatia of bot, formally demanded the surrender of all the lands 


the board ! 
wodab ace bah ' lying on the west side of Delaware river, and south 


lations. 
aan of the 40th degree of latitude, according to a line 


run due east and west from two observations, the one made on 


(47) See Council Proceedings, Liber C B. pages 7, 24, 25, 48, 100. Lib. 
R.R 122 and 2d part do. 62 and 76. 
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the 16th of June, 1632, and the other on the 22d of Septem- 
ber afterwards. This demand was resisted by Penn in a reply 
of great length, in which, after setting forth many objections 
to the manner and circumstances of the demand, he urges 
as a bar to it, the previous possession of the Dutch, Lord 


Baltimore’s neglect to conquer them, and his (Penn’s) grant~ 


from the Duke of York. (48) It was,’ perhaps, owing to this de~ 
“mand, that Penn was induced to repair to England in person to 
press his application for a new grant. It taught him that Balti- 
more was not disposed to sleep upon his rights, nor to permit 
him to engross his territory by gradual and silent encroachments: 
and he now perceived the necessity of an instant and vigorous 
opposition to Baltimore’s claims under his charter. No course 
was left open but to attack the charter, and the best mode of e© 
fecting this, was by seeking a new grant for the territory alleged 
to be unaffected by it, whilst Baltimore was resting with confi- 
“dence upon it, and not even expressing a desire for its confirma- 
tion. Penn’s application was judicious in its nature, and well 
timed as to the circumstances under which it was preferred. The 
proprietary was, at that very period, under the displeasure of the 
crown, in consequence of certain differences between him and 
the collectors of the royal customs: and had but little to hope 
from its favor. The application had been preferred by Penn be- 
fore his return to England: and notwithstanding the strenuous 
and unremitting opposition of the proprietary, its consideration 
had been referred by the king, to the commissioners of trade 
and plantations, in May, 1683, and Penn’s visit was intended to 
produce a favorable and speedy adjudication. He was success- 
ful; for in November, 1685, that board decided that Lord Balti- 
more’s grant included only “lands uncultivated and inhabited by 
savages, and that the territory along the Delaware, had been set- 
tled by christians antecedently to his grant, and was therefore 
not included within it,” and they directed that to avoid all future 
contests, the peninsula between the two bays should be divided 
into two equal parts by a line drawn from the latitude of Cape 
Henlopen, to the 40th degree of north latitude, and that the 
western portion belonged to Baltimore, and the eastern to his 


(48) 1st Proud, 276 to 283. 
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majesty and by consequence to Penn, to the confirmation of 
whose grevt from king James this decision enured. (49) 

At the penod of this adjudication the exigencies of Baltimore’s 
situation were such as to require, if not his prompt compliance 
Kinte of ane con. With, at least his silent submission to its mandates. 
vetas  taae He was mow, menaced. with the total loss of his 
bata grant, against which a quo warranto had already 
been issued; and vesistance to the will of that monarch would 
only have served to hasten and ensure that loss. It was a dark 
period in the judicial history of England, when no chartered right 
was safe, if the king willed it.otherwise: and those who would 
escape the storm, found it necessary to bend before the blast. 
But an era in the affairs of the. mother country was now at hand, 
which with the revolutions it brought in its train, was destined 
fora time to overwhelm all these’ minor controversies. It came 
in time to save the charter of Maryland, and to suspend the exe- 
cution of the adjudication of ]6S5: and it was followed by aseries 
of revolutions in the condition of the two proprictaries, and the 
state of their respective provinces, under which the question of 
boundary from that period until the agreement of the 10th May, 
1732, hereafter mentioned, was left to rest upon the unexecuted 
adjudication of 1685, and the state of facts in which that decision 
found the controversy.. The causes of its suspension for nearly 
halfa century, will be found in the condition of the mother coun- 
try, and the provinces throughout that interval. The earnestness 
with which Penn had sought this adjudication, assures us that 
the actual location of their boundaries in conformity to it, would 
have been pressed upon Baltimore with the same eagerness and 
success with which the decision itself had becn sought. James, 
his friend, his patron, and the author of his grant, was on the 
throne, and the charter of Maryland was already at the mercy of 
the crown. But for that monarch the day of retribution had at 
last arrived. The measure of his iniquitics was full. He who 
had so long trampled upon the rights of others, was now to know 
and respect the rights and feel the indignation of an insulted 
people. He was expelled the throne, and the government of 
England was committed to William of Orange, by whom but little 


. (49) Council Proceedings, liber x 59 to 63. 
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respect was paid to the unjust, arbitrary and partial decisions of 
his predecessor. The anti-catholic feeling which was generated 
by the occurrences that preceded and attended the revolution, 
which seated William on the throne, soon extended itself to the 
province of Maryland, and became the rallying point forall the 
mal-contents of the province who wished to shake off the rule of 
the proprietary. The spirit of ambition and misrule always mask 
themselves behind some plausible pretext of public good, or some 
sceming carnestness for the ceneral welfare : 
ery of)' No Popery,”’ 


and in that age the 
was the watchword in the mouths of many 
“whose services to the holy Protestant church had never extended 
beyond hip-service, and whose whole lives had been an illustration 
of practical infidelity. In these considerations we find enough to 
account forthe existence of the Protestant association, which was: 
formed within the province at this period by John Coode and 


others, for the avowed purpose of shaking off the proprietary gov- 


‘ernment. The proprietary was indeed a catholic: but whatever his 


religious feelings or his political inclinations, the records of that 
day furnish us with no evidence of his attempts to propagate 
them by the persecution of his subjects: and when we contrast 
his gentle sway with that of those who were the leaders in this 


association, we are ready to exclaim “Oh. religion, how many 


sins are committed in thy name.’ ‘The association was success- 


ful, and in the year 1689, the roy ernment of the province passed 
from the proprietary into the hands of the leaders of this associa- 
tion; and being shortly afterwards in 1690-9L taken from these 


self-constituted rulers, it became and remained a royal govern- 


ment until 1716. During all this’ period, it was, as other royal 


colonial governments, administered under the crown, and the 


‘proprietary, stript of his powers of government, was the mere 


proprietor of the soil and of the rights incident to its ownership 
It would therefore have been useless and unwise on the part of 
Penn, whatever his situation, to have pressed upon the English 
crown, an adjudication founded upon his personal favour with the 
expelled monarch, and contracting the boundaries of a province 
which had fallen directly under the royal route. To these consid- 
erations were added others flowing from the peculiar relation in 
which Penn stood with reference to the old and new governments. 


With James he had been a favourite: and his favour with that 
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monarch, and his tardy movements in support of the revolution, 
induced those who were prominent in it, to rank him amongst the 


_ disaffected. Jience he was twice or thrice summoned before the 


privy council, and held to bail upon the charge of defection from 
the newly established covernment: and atlength in 1692, he was 
deprived of the government of, Pennsylvania and its territories, 
which was then assumed by the crown. (50) In August, 1694. he 
was restored. to his government, but not to such favour with the 
king as allayed all his fears as to his old possessions: and these 
fears were revived in their full force by an effort made in the 
English Parliament, in the year 1701, to convert his and the other 
proprietary governments into royal governments. (61) His re- 
turn to England and the death of king William, relieved him 
from this new danger; and the elevation of Anne to the English 
throne, again brought him into favour at court. This interval of 
royal protection he did not fail to improve: for we are informed 
that he twice petitioned Anne for a further hearing upon the 
subject of these boundaries; and that his wish being accorded, the 
order of 1685 was reconsidered, ratified and .ordered to be in- 
stantly carried into execution. (652) And now that Penn had 
again attained to the summit of his wishes, his situation had 
again become such, as to debar him from the full benefits of the 
decision. The establishment of his colony had involved him in 
pecuniary difficulties, from which he could extricate himself only 
by a mortgage of his province. The discontents of his colonists 
added much to the difficultics of the moment: and disease had 
stripped him of much of that energy which was necessary for 
the exigencies of his condition. Weary of these embarrass- 
ments, and sinking under the difficulties of his situation, he at 
length in 1712, contracted with queen Anne for the sale of his 
provinces. An attack of the apoplexy at the moment of the 
consummation of this contract, disabled him fiom making a valid 
surrender of his province: and in the state of mental imbecility 
which this begat, he lingered until his death in W718. The cir- 
cumstances which prevented this surrender alter his death, it is 
unnecessary to detail, and it will suffice to say that the govern- 


(50) Ist Proud, 347 and 377. 


(52) Ist Prout, 204 174.4345 
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ment of his province, was committed after his decease, and in 
conformity to his devise, to his three sons by his last marriage, 
John, Thomas aud Richard Penn. 
During ihe long interval between the order of 1685, and the 
accession of these proprictarics, which was but a few years after 
the restoration of the proprietary.government in Maryland, there 
were doubticss many border contests for the debatcable territory ; 
but, with reference to the actual state of the controversy between 
State of the con- these proprietaries, and the effects which they pro- 


troversy — from E ; 
2718, until the duced upon them, they are about as important and 


agreement of ; ; oye 
May, 1732. worthy of consideration as were the wars of the Pig- 
mies and the Storks. ’ Both provinces being now in the undisturbed 
possession of their respective proprietaries, this interesting, and 
to both, important controversy, was revived in the very year 
afier the accession of the younger Penns, by grants emanating 
from the government of the latter, and more especially of a tract 
of land or maner called Nottingham, as lying within the county 
of Chester, and within which the justices of Cecil undertook to 
exercise their jurisdiction, and to levy taxes. To adjust this 
difference, an interview took place between Hart, governor of 
Maryland, and Keith, governor of Pennsylvania, which resulted 
in a mutual agreement to preserve the good understanding be- 
tween the provinces until the difference could be adjusted. In 
March, 1722, this subject was again brought under the consider- 
ation of both governments, and again resulted in the same tem- 
porary agreement, and in a proposition for a future interview 
which does not appear to have been held. This controrersy iS 
principally worthy of notice, because of the new cround assumed 
by the disputants cn the part of Pennsylvania. In a paper sub- 
mitted by the governor of Maryland to his council, which was 
entitled, “A plain view of all that has been talked of or done for 
twenty years past, as to the boundaries between Pennsylvania 
and Maryland.” It is alleged that Baltimore himself had deter- 
mined the extent and boundary of his own grant, by an actual 
observation made in 1683, and by then running a line from a 
point at or near the mouth of Octorara creck in Cecil, due east 
to the Delaware: and that this line by which Baltimore himself 
had excluded all his pretentions to the territory north of the 
Octorara, and by consequence to the Nottingham grant, had ever 
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since been regarded as the boundary line of the two provinces. 
It is also alleged that in 1700, Pe1in having occasion to pass up 
the Chesapeake Bay, on a visit to the Susquehanna Indians, was 
accompanied by several citizens of, Maryland as far as the mouth 
of Octorara Creck, where they excused themselves from further 
attendance upon him, by the observation, that they had now ac- 
companied him into his own territory. Whence this ‘plain 
view’? came, and by what authority prepared or'sanctioned, the 
Council Proceedings do not inform us: yet, although it does not 
purport to be an official paper, emanating from the government 
of Pennsylvania, {it seems; from the manner in which it was 
preferred to, and received by the council of Maryland, to have 
been regarded as having the sanction of the former government. 
Although this paper was respectfully received, its allegations, as 
to the establishment and universal reception of the boundary line 
from Octorara, were not admitted to be true, and the depositions 
of several persons were ordered to be taken, for the purpose of 
controverting several of its material statements. It is, indeed, 
quite probable, from the language of some of Baltimore’s instruc- 
tions, that some attempt was made in 1683, to ascertain these 


* boundaries by actual observation, and perhaps, even the termini 


and course of the line were determined. Yet, besides the other 
objections set out by the council, it is obvious that,.this survey 
being an exparte proceeding on the part of Baltimore, and not 
the result of a compact between him and Penn, nor obligatory 
upon the latter, could not conclude the former under any 
circumstances, and most clearly,, not in a case of palpable 
mistalie. (53) From the period of this controversy until May, 
1732, the good understanding between the two provinces was 
preserved by mere temporary expedients, which were every 
now and then sct at nought by some act of border aggression and 
outrage; until the subject of difference was closed as far as a 


(53) The history of this controversy, of the causes which led to it, and of the 
various proceedings i connexion with it, may be collected from the Council 
Proceedings, Liber X. 59 to 63,—68 to 93,—193 to 196. It was attended with 
considerable excitement, because the claimants under Pennsylvania grants 
had not only extended their surveys into what were dcemed the limits of Ma- 
Tyland, but had also actually arrested Van Bibber, Chief Justice of Cecil, 
whilst engaged in a survey along the branches.of Apoqueminiek Creek. 
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mere agreement was effectual for that purpose, by the well know: n 
compact of 10th May, 1732, entered into between Lord Baliimoxe 
of theone part, and John; Richard and Thomas Penn, proprie- 
tarics of Pennsylvania, of the other part. 

This agreement, so far as it relates to the definition of the 
boundaries, was a full concession of the claims of the latter, 


In determining the boundaries of their respective peninsular pos- 


Ree neice Gh sessions, it provided that they should consist of a 
line beginning at the easternmost part of Cape 
Henlopen, and running due west.to the exact middle of the 
peninsula at that point, and of a line running from that middle 
point in a northerly direction so as to form a tangent to a circle 
drawn around New Castle, with a radius of twelve miles. And 
thus it gratified the grant of 1682, from the Duke of York to 
Penn, the original proprietor, which, as has been seen, conveyed 
all the territory for twelve miles around New Castle, and thence 


southward to Cape Henlopen.. In adjusting the northern boun- 


dary of Maryland, which was also the southern boundary of 
Pennsylvania, it determined that that boundary should begin, 


not at the 40th degrce of latitude, as called for by the charter of 
Maryland, but at a Jatitude fifteen English statute miles south of » 


the most southerly part of Philadelphia; and that to connect this 


common boundary line with the boundary lines of their penin- 


sular possessions, it should begin upon the said tangent line, if 
it extended to that latitude, or if not, that then a line should be 
drawn due north from the point at which the tangent met the 
circle until it reached that latitude, and that the said boundary 
line between Maryland and Pe snnsylvania sheuld then begin: 


and that beginning in said latitude, either on said tangent line, 


or said north line, as the case might be, it should run due west 


to the western extremity of the two states. As incidental to 
this agreement, there were incorporated into it several  stipula- 
tions with reference to the navigation of rivers, flowing through 
both provinces, and as to the interests of grantees or occupants 
of lands lying within the debateable territory, which, for the pur- 
poses of the present enquiry, it is not maternal to notice. To 
carry it into effect, each of the contracting parties was required 
to appoint, within two months thereafter, not less than seven 
commissioners, under whose direction the survey of the boun- 
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daries was to be completed on ox before the 25th of December, 
1753, and when completed, a plat of the survey, with an exact 
dese ription of its courses and bounds, was to be signed both by 


the commissioners and the proprietaries, and entered on record 


in the public oflices of the provinces. (54) Jn ‘pursuance of this 


agreement, commissioners were appointed, between whom, at ~ 


the very outset of the performance of their duties, differences 
nrose as io the proper application of the terms of the agree- 
ment, and the manner of carrying it into execution, en at 
ence put an end to this new effort at adjustment. | 

The result of it was, however, such as to give Baltimore cause 
ts tremble for the extent of his concessions in that agreement: 
and now, for the first time, he sought to relieve himself from all 
Bate seeass eh further controversy, by obtaining from King George 
Kg coun. Il. a confirmation of the charter, non obstante the 
it. words of description contained in it, which repre- 
sented it ‘as uncultivated, and inhabited by savages.’ These 
unfortunate words,which the sagacity of Penn had turned to good 
purpose, in his objections to the charter, as obtained by misrepre- 
sentation at least as to the peninsular territory, had been the 
source of his most serious difficulties,’ and they now suggested 
an expedient which it would have been well for the proprietary 
of Maryland to have adopted in the very origin of the controver- 
sy. Vo adopt this expedient, was indeed to admit the force of 


the objection, and hence the tardy resort to it; yet It is proba- - 


ble, that if instead of relying with entire confidence upon the 
efeacy of the charter, the proprietary had, upon the first ap- 
pearance of this objection, petitioned for this confirmation, it 
would have been at once accorded by the justice of the crown, 
and thus in all future contests, his claims would have rested upon 


an unquestionable chartered right. Fortified by this right, what- 


ever might have been {he result during the reign of James, the 
principles of political libérty and the respect for chartered rights, 
which rose in triumph when he fell, must ultimately have restor- 
ed Baltimore to the full enjoyme nt of his original grant. As it 


was, the proprictaries Ne Maryland had suffered ditliculty to ac- 


(54) For a view of this agreement see the recitals of the agreement of 
1760, hereafter alluded to, and also 2d Proud, 209, and Kilty’s Landholder's 
Assistant, 170 and 171. 
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cumulate upon difficulty, and objection to spring upon objection, 
until it was too late to retrace their steps. Had the confirmation 
been sought and obtained in the first instance, it would have been 
a preventive; but now it was applied for as a remedy, and only 
when allelse had failed. The application thus made was strenu- 
ously opposed by the proprietanes of Pennsylvania, who inter- 
posed Baltimote’s voluntary agreement and surrender of territo- 
ry asa bar to his application. . The result was; that for the pur- 
pose of testing the validity and conclusiveness of that agreement, 
by an order of the King in Council in 1755, the Penns were di- 
rected to institute proceedings in Chancery upon it, and the con- 
sideration of the petition was delayed to await the issue of those 
proceedings. The proceedings in ‘Chancery were’ accordingly 
instituted in June, 1735, and the question of richt involved in it, 
was thus suspended until the decree in 1750. (55) 

. During this interval, some excesses of a frightful nature were 
committed on the borders of Lancaster and Baltimore counties. 


Siete Stiheboun. - He most promiment'of these’ was,’ the attack ‘upon 


daries from the 


qcteement of the house of Thomas Cresap, a citizen of Maryland, 


73° j > . t 7 
ee eee ona, Which was made by a body of armed men from Penn- 


apes sylvania, whovare said to have set fire to the house 
in which were Cresap and his family and several of his neighbours, 
and to have attempted to inurder them as they made their escape 
from the flames. (56) .On the other hand it was alleged in 
recrimination by the government of Pennsylvania, that a bedy of 
armed men from Maryland, to the number of three hundred, had 


invaded the county of Lancaster iva warhke manner, and had 


resorted to the most violent measures during their incursions, to 
coerce submission to the government of Maryland. These 
border excesses, and the recent defection of many citizens of 
Baltimore county, who formally renounced their allegiance to the 
government of Maryland, were of so alarroing a character, that 
the governor and council of Maryland, found it necessary to 
make a full representation of the facts, both to the proprietary 
and the King in Council. ‘Their petition occasioned an order in 
council of August, 1737, by which the proprietaries were com- 


manded to put a stop to these excesses, and to use their utmost 


(55) See the recital of the agreement of 1760. 
(56) Council Proceedings, Liber M, A. D. 1730. 
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Chap. 1] OF THE STATE OF MARYLAND. | 4] 


efforts to preserve peace between the two provinces: and as 
the best mode of accomplishing this, they were inhibited from 
making any grant of the disputed lands, and particularly in the 
three lower counties, and from suffering any person to make 
settlements therein, until his majesty’s pleasure, with reference 
to the territory in question, should be signified to them. (57) 
The situation of the two proprictarics at that moment, and 
their desire to conciliate the crown, induced a ready compliance 
with this order 1a council, to carry which into effect, an agree- 
ment was entered into between them in May, 1738, which pro- 
vided for the rnnning of a provisional and temporary line between 
the provinces, which was not to interfere with the actual posses- 
sions of the settlers, but merely to suspend all grants of the 
disputed territory as defined by that line, until the final adjust- 
ment of the right. This agreement was approved of by the king, 
and ordered to be carried into execution, and, in pursuance of it, 
in 1739 the provisional line was actually run. (58) 

Decree upon tie Upon the proceeding in Chancery, a decree was 
a2 iatles. | pronounced by chancellor Hardwicke, in May, 1759. 
It is not necessary to review the various objections, both to the 
jurisdiction of the court, and the eflicacy of the agreement, which 
were urged on behalf of Lord Baltimore. They are all summa- 
rily stated by the chancellor in his decision, as reported in Ist 
Vesey Sen’rs Reports, 444 to 456. It seems, however, to illus- 
trate the circuiistances, under which the agreement of 1732 was 
entered into, and the agency of Baltimore in bringing it about. 
In the remarks of the chancellor upon’ the allegation of imposi- 
tion and fraud practiced upon Baltimore in the formation of that 
agreement, he says, “It would be unnecessary to enter into thie 
particulars of that evidence: but it appears that the agreement was 
originally proposed by the defendant himself; that he himself pro- 
duced the map or plan afterwards annexed to the articles,—that 
he himself reduced the heads of it into writing, and was very well 


assisted in making it: and further, that there was a great length of 


(57) Council Proceedings, Liber MW, which contains all the representations, 
proclamations and council transactions generally, in connexion with these 
border tumults. And also the above mentioned order in Couneil of 15th 
August, 1737. en tel 

(58) See Smith’s Laws of Pennsylvania, 2d vol. 134. 
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AD THE GRANT AND TERRITORIAL LIMITS [Iutro. 


time taken for consideration and reducing it to form.” Under 
such a state of facts, the objection to its execution certainly came 


very ungraciousiy from Baltimore; end whatever his folly in. 


forming it, it was bnt justice not to permit him to stultify himself. 
The objections to the jurisdiction being overruled, the decree, 


therefore, very equitably ordered the specific execution of the’ 


agreement: and to obviate the difficulties which had arisen in 
the voluntary effort in 1733, to carry it into execution, the chan- 
cellor pronounced an opinion as to the true location of Cape 
Henlopen, and the manner in which the circle around New Cas- 
tle was to be described. As to the former he remarks, “that it 
is clear by the proof, that the true situation of Cape Henlopen 
is, as it is marked in the plan, and not where Cape Cornelius is, 
as is insisted upon by the defendant, which would leave out 
a great part of what was intended to be included in Penn’s 
grant from the Duke of York: and there is, says he, strong evi- 
dence >of seisin und possession by Penn, of that spot of Cape 
Henlopen, and of all-acts of ownership.’ The circle around 
New Castle he held to be a circle described around it with a 
radius of twelve miles, radiating from the centre of the Town. 


(59) , 


In conformity to this decree, commissioners were appointed 
by each of the parties to carry it into effect, and further diffi- 
culties soon arising as to the circle, the subject of difference was 
referred to the chancellor under a general power reserved by him 
in the decree, to adjust any difficulties which might arise in its 
Proceedines of CXeCution. It was contended by the Maryland com- 
the commsion missioners, that the radius should consist of twelve 
oe _ miles cf superficial measure: but it was decided by 
the chancellor, upon the reference, that these miles, as well as the 
fificen miles intervening between the boundary and the city of 
Philadelphia, should be reckoned by horizontal measure. The 
commissioners had, in the meantime, proceeded to execute the 
other parts. of the survey about which there was no invincible 


(59) I have before me a copy of the minutes of this decree, and also of 
the commission issued under it by the proprictarics of Pennsylvania, for 


. Which Lam indebted to the kindness of Charles Smith, Esq. ef Pennsylvania, 


whose Jearning and spirit of research are so conspicuous in his admirable 


- edition of the laws of that State. 
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Chap. I.] 


disagreement, aud before April, 1751, they had ascertained the 
true location of Cape Henlopen, and had made an actnal survey 
of the due west line, running thence across the peninsula. The 
true position of Cape Henlopen they determined to be a point 
situated one hundred and thirty-nine perches from a stone, fixed 
by them on the north point of Fenwick’s land. About the 
proper termination of the peninsular line running thence, they 
disagreed; Baltumore’s comiissioners contending that the entire 
Jine across the peninsula, from the middle of which the tangent 
line was to start, should termimate at Slaughter’s Creek: and 
those upon the part of Penn, insisting upon the extension of the 
line to the eastern verge of the Bay. The former iine was as- 
certained to be sixty-six miles and twenty-four and a half perches, 
and the latter sixty-nine. miles and two hundred and ee -elcht 
perches. 

In this state of execution, the progress of the work was sus- 
pended by the death of Charles Lord Baltimore, in April, 175], 
Death of Charles With whom the agreement of 1732 had been enter- 
Lord Baltimore, ed into, and fresh sources of controversy were at 


tnd the efforts of 
the new propric- , : 
ry to resis the ONCe opened. Two conveyances of the province 


tary to resist the 

éeeree oF7). in strict settlement had been-made by the propric- 
taries of Maryland, under which V’rederick Lord Baltimore, the 
heir of Charles, now contended that he was protected froin 
the operation of the agreement ‘of 1732 and the decree of 
1750, and therefore resisted the execution of the decree. (60) 
Thus resisting, he endeavoured to ascertain to what extent a 
comphance with the agreement and decree would affect his ter- 
ritory: and with this-view in 1753, he ordered governor Sharpe to 
furnish him with the best possible information as to the present 
state of the boundaries between his province and Pennsylvania, 
aud particularly as to the lower counties, the location of Capo 
Henlopen, and the effect of the twelve miles circle if the radius 
were determined by horizontal 1aeasurement. The council of 
the province, to whom these enquiries were referred by the go- 
vernor, declined a reply until a survey could be made of the nor- 
thern or tangent line: but in September, 1753, the subject being 


again under consideration, they inform the proprietary ‘that 


(60) Recitals of the agreoment of 1760, 
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44 THE GRANT AND TERRITORIAL LIMITS {Intro. 


there is so much uncertainty as to the heads of the rivers run- 
ning into the Chesapeake Bay, as well as to the circle of New 
Castile, that they would not advise any particular boundary, unless 
a due north line could be run from the peninsular line, as also a 
due west radius from the centre of the circle. (61) 


Hence it was that Frederick, being unable after inquiry to de- | 


termine the exact effect of the decree upon his territory, and 
The final agree. particularly upon his possessions along the Bay, was 
mentof 4th July, Wi Nvintsid Mois . . Oe as 
1760. resolved to resist it: and to enforce his submission, 
a bill of revivor was filed against him by the Penns in 1754: but 
before a decree was had upon this new state of the controversy, 
it was finally determined by the agreement of the 4th of July, 
1760, between himself and Thomas and Richard Penn, the sur- 
viving proprietaries of Pennsylvania. This agreement of 1760 
adopted the agreement of 1752, and the decree of 1750, in their 
full extent, as to the definition of the boundaries: and also all 
the proceedings of the former commissioners under them so far 
as they had been definitive. Cape Henlopen was determined to 
be the point located as such, by these commissioners, and the 
peninsular line, which had been contended for by the Pennsylva- 
nia commissioners, was also adopted; and therefore the point at 
which the tangent line was to start from said peninsular line, was 
fixed at the distance of thirty-four miles and three hundred and 
‘nine perches from the point of beginning at Cape Henlopen. 
At the point of intersection of the tangent and peninsular line, 
boundary stones were to be planted at their Joint expense, marked 
on the south and west by the Baltimore family arms, and on the 
north and east by those of the Penns. It was also agreed that 
the old bill in Chancery should be dismissed without costs, and 
that either party within thirty days after the hlmg of a bill by the 
other, predicated upon this avreement, would file his answer ad- 
mitting this agreement, and his hability to the orivinal agreement 
and deerce, and assenting to the cause being put down at once 
for hearing and answer: and that, if necessary, Baltimore would 
join in a petition to the king to establish the agreement. 
It contains also a saving of the mghts of grantees, and those 


claiming under them in or to all lands held under grants from the 


(61) Council Proceedings, Liber T. KR. and U.S. 14 tol8 and 33. 
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. proprictaries of Maryland, (which were by this agree- 
Ree tent coded to Pennsylvania,) where the grantee was 
in the actual possession and occupation of them: and a similar 
saving as to lands vedcd io Maryland, which were held by grantees 


from the proprietaries of Pennsylvania, or those claiming under 


them, and in their actual possession: and in all such cases, such 


Jands were to be holden of the new proprietary as they were held 
under the original grant. Besides this general saving, it contains 
also a special saying of rights under grants from the propnietaries of 
Maryland, to any lends lying north of the line running west from 


the Susquehanna, and with a quarter of a mile of it: and a 


similar saving as to grants from the proprictaries of Pennsylva- 
nia, of lands lying south and within a quarter of a mile of said 
line, where the grantees, or those claiming under them, were in 
the actual possession of such lands. (62) ; ) 
To carry this agreement into effect, not less than three nor 
wore than seven commissioners were to be appointed by each of 
Proceedings or the parties to the agreement, within thirty days alter 
ae ae its execution. These commissioners were accord- 
ere ingly appointed, and assembled at New Castle for 
the commencement of their operations, on the 19th November, 
1760: and were from time to time engaged in the performance 
of the duty, until the 9th November, 1768, when their labors were 
closed by their final report to the proprictarics. During this 
period, they caused to be kept a minute account of all their 
deliberations, instructions and proceedings, relative to the adjust- 
ment of the various parts of these intricate boundaries, wlich 
has been preserved, and is worthy of preservation as a model of 
accuracy and fidelity in the record of public transactions. (63) 


(62) This agreement of 1760, which fully illustrates the progress of the 
controversy from the agreement of 1732 dewn to that period, is deposited in 
the Council chamber, and has. also been recorded at large amongst the land 
records of Maryland, in Liber J. C. No. E, in pursuance of the directions of 
resolution 7th, of November session, 1783. To give effect to the savings of 
the rights of settlers under the compact, provision is made by the Act of 
1785, chap. 66, for issuing patents for lands held under Pennsylyania grants 


‘to those entitled, upon the payment of office fees. 


(63) The commissioners originally appointed were, on the part of Mary- 
land, his excellency Moratio Sharpe, Benjamin Tasker, Jr. Edward Lloyd, 
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The result of their labours in the definitive adjustment and actual 
location of these boundary lines, cannot be more accurately or 
succinctly. stated than it is in their own report, from which we 
extract and subjoin that part of it which relates to the Jecation of 
thelines. After setting out in detail the authority under which 
they acted, they report as follows: | : 

“Ist. We have completely run out, settled, fixed and determined 
a straight line, beginning at the exact middle of the due east and 
west line mentioned in the articles of the fourth day of July one 
thousand seven hundred and sixty, to have been run by other 
commissioners formerly appointed by the said Charles Lord Bal- 
timore and the said Thomas Penn and Richard Penn, across the 
peninsula from Cape Henlopen to Chesapeake Bay, the exact 
middle of which said east and west line, is at the distance of 
‘thirty-four miles and three hundred and nine perches from the 
verge of the main ocean, the eastern end or beginning of the said 
due east and west line: and that we have extended the said 
“straight line eighty-one miles seventy-eight chains and thirty 
lanes up the peninsula, until it touched and made a tangent to 
the western part of the periphery of a circle drawn at the hori- 
zontal distance of twelve English statute miles from the centre of 
the town of New Castle, and have marked, described and per- 
petuated the said straight or tangent line, by setting up and 
erecting one remarkable stone at the place of beginning thereof, 
in the exact middle of the aforesaid due east and west line accord- 
ing to the anczle made by the said due west line, and by the said 
tangent line; which stone, on the inward sides of the same facing 
towards the east and towards the north, hath the arms of the 


Robert Jenkins Henry, Daniel Dulany, Stephen Bordley and the Rey. Alexan- 
der Malcolm: and on the part of the Penns, the Hon. James Hamilton, Wil- 
liam Allen, Richard Peters, Benjamin Chew, Lynford Lardner, Ryves Holt 
and George Stephenson, Esqrs. In the progress of this tedious and protracted 
work, the Rey. John Barclay, George Stuart, Daniel of St. Thomas Jenifer 
and John Beale Bordley, were appointed on the part of Maryland, to fill the 
vacancies occasioned by the declension of several of its original commission- 
ers: andthe Rev. John Ewing, William Coleman, Edward Shippen and Thos. 
Willing, Esqrs. were appointed to fill vacancies similarly occurring in the 
Pennsylvania board. The accurate record of their transactions alluded to in 
the text, which contains a journal of their proceedings, authenticated at the 
close of each day by the signature of every commissioner present, has been 


preserved in the Land Office of this State. 
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Chap. 1} OF THE STATE OF MARYLAND. 47 


said Thomas Penn and Richard Penn graved thereon, and on 
the outward sides of the same facing towards the west and towards 
the south, hath the arms of the said Frederick Lord Baltimore 
graved thereon: and have also erected and set up in the said 
straight or tangent line, from the said place of beginning to the 
tangent point, remarkable stones at the end of every mile, each 
stone at the distance or end of every five miles, being particular- 
ly distinguished by having the arms of the said Frederick Lord 


Baltimore graved on the side thereof turning towards the west, 


and the arms of the said Thomas Penn and Richard Penn 
graved on the side thereof turning towards the east, and all the 
other intermediate stones are marked with the letter P on the 
sides facing towaids the east, and with the letter M on the 
sides facing towards the. west, and have fixed in the tangent 
point a stone with the arms of the said }*rederick Lord Baltimore 
graved on the side facing towards the west, and with the arms of 
the said Thomas Penn and Richard Penn graved on the side 
facing towards the east. 

«2dly. That from the end of the said straight line or tangent 
point, we have run out, settled, fixed and determined, a due north 
line of the length of five miles one chain and fifty links, to a par- 
rallel of latitude fifteen miles due south of the most southern 
part of the city of Philadelphia, which said due north line inter- 
secied the said circle drawn at the distance of twelve English sta- 
tute miles from the centre of the town of New Castle, one mile 
thirty-six chains and five links from the said tangent point, and 
that in order to mark and perpetuate the said due north line, we 
have erccted and set up one unmarked stone at the point where 
the said line intersects the said circle, three other stones at a 
mile distance from each other graved with the letter P on the 
sides facing the east, and the letter M on the sides facing the 
west, between the said place of intersection of the said circle 
and the said parallel of latitude, and a third stone at the point. 
of intersection of the said north line and parallel of latitude, 
which last stone on the sides facing towards the north and east, 
hath the arms of the said Thomas Penn and Richard Penn 
graved thereon, and on the sides facing towards the south and 
West hath the arms of the said Frederick Lord Baltimore craved 
thercon. 
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‘3dly. That we have run out, settled, fixed and determined, 
such part cf the said circle as lies westward of the said due north 
line, and have marked and perpetuated the same, by setting up and 
erecting four stones in the periphery thereof, one of which, at the 
meridian distanee of one mile from the tangent point, is marked 
with the lefter P on the east and the letter M on the west 
sides thereof. 


“Athly, That we have run out, settled, fixed and determined, 


a due east and west line, beginning at-the northern point or end . 


of the said due north line, being the place of intersection of the 
said north lire, with the parallel of latitude, at the distance of 
fifteen English statute miles due south of the most southern part 
‘of the city of Philadelphia, and have extended the said line, two 
hundred and eighty iniles eighteen chains and twenty-one links 
duc west from the place of beginning; and two hundred and 
forty-four miles thirty-cight chains and thirty-six links, due west 
from the river Delaware; and should have continued the same to 
the end of five decrees of longitude, the western bounds of the 
Province of Pennsylvania, but the Indians would not permit us. 
And that we have marked, described, and perpetuated the said 
west line, by setting up and erecting therein, stones at the end of 
every mile, from the place of beginning, to the distance of one 
hundred and thirty-two miles, near the foot of a hill, called and 
known by the name of Sideling hill; every five mile stone having 
on the side facing the north, the arms of the said Thomas Penn 
and Richard Penn graved thereon, and on the side facing the 
south, the arms of Frederick Lord Baltimore graven thereon, and 
the other intermediate stones are graved with the letter P on the 
north side, and the letter Mon the south side, and that the 
country to the westward of Sideling lull, being so very mountain- 
ous, as to render it in most places extremely diflicult and expen- 
sive, and in some impracticable, to convey stones or boundaries 
which had been prepared and marked as aforesaid, to their pro- 
per stations, we have marked and described the said line from 
Sideling hill to the top of the Allegany Ridge, which divides the 
waters running into the rivers Potowmack and Ohio, by raising 
and erecting therein, on the tops of ridges and mountains, over 
which the said line passed, heaps or piles of stones or earth, 
from about three and an half to four yards in diameter, at bot- 
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tom, and from six to seven feet in height, and that from the top 
ofthe said Alleghany Ridge westward, as far as we have con- 
tinued the said line, we have set up posts at the-end of every 


‘mile, and raised round each post, heaps or piles of stones, ‘or 


earth of about the diameter and height before mentioned.” (64) 
Thus were finally adjusted what are now the eastern and 


northern ‘boundaries of Maryland, which separate it from the 


states oe Delaware and Pennsylvania respectively. Yet even 
ces of this controversy had not terminated before the pro- 
controversy. prietary of Maryland found himself involved in ano- 
ther, menacing the loss of another fertile portion of his province. 
Like the.bayed lion, he had only shaken one adversary froin his 
mane, to turn him to another who was biting at his heel. -A whole 
century had been spent in fruitless contests for. his northern and 
eastern territory,and he was now to begin another contest for his 
southern and westcrn. boundary, which has not terminated even 
at this day, and is hkel y to be of tequal endurance w ith the 
former. © This related to, and grew out of the description of 


) 


“ the first fountain of the Potowmack,” as the common terminus 


of the western and southern boundaries of Maryland : and was 
predicated upon a grant of the northern neck of Virginia, to the 
origin of which it will be necessary btiefly to refer. 

“It was first granted by Charles IT. in the first year of hig reign, 
or rather, the first year after Charles I. was beheaded, for Charles 
Tl. was then a monarch without a crown, a king withont sub- 
jects, and a grantor without territory. He was then emphatically 
Charles “ Lackland,’ and in an admirable condition for making 


grants to secure the adhesion of the follow ers Scouts falien facies: 

(64) This cast and west line between Pennsylvania and Maryland, is the 
line commonly called by the’name of Mason and Dixon’s line, which has 
been so often’ referred to, in political and other discussions, as the line of de- 
marcation between the northern and southern, or the slave-holding and non- 
Slaye-holding states. It isso called, becatse this part of the survey was ac- 
complished under the direction of Messrs. Mason and Dixon, who were 
specially employed by agreement between the proprietaries of the two 
states, and were under their special instructions taken into the employ of the 
commissioners in November, 1763. At that period, the principal part of the 
peninsular surveys had been completed, and hence this line is s peculiarly call- 
ed Mason’s and Dixon’s line. 
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Grent of the Lhe grantors in this grant were Lord Hopton, Lord 
northern necks Jermyn, Lord Culpepper, Sir John Berkeley, Sir 
Villiam Morton, Sir Dudley Wyatt, and Sir Thomas Culpepper, 


and the territory granted, was, ‘all that tract of land, lying and be- - 


ing in America, and bounded within the heads of the rivers Rapa- 
hannock and Quiriough or Potowmac, (the courses of the said 
rivers as they are commonly called and known by the inhabitants) 


and the ‘‘ Chesapeake bay.” “After the restoration of Charles, 


the validity of the grant was drawn in question, and the title to 
it having passed, by the death of some of the proprietors, and by 
purchase from others of them, to the earl of St. Albans, Lord 
Berkeley, Sir William Morton and John H. Tretheway, Esquire, 
the original grant was surrendered by them for the purpose of re- 
ceiving a new grant for the same territory, for which they accord- 
ingly obtained letters patent from king Charles, ini‘ May, 1669. 
Although Vi irginia was, at the period of these grants; a royal 
gov ernment, (as the colonial governments, which were direct- 
ly administered by the crown, were ‘styled :) and being such, 
the power of the crown to grant, at its pleasure, the vacant lands 
within its jurisdiction, was unquestionable, they yet occasioned 
great discontents amongst the colonists of Virginia. The grant 
of Maryland, as we have already seen, was long resisted as a 
dismemberment of the colony; and being followed by these 
grants, they began to apprenend their reduction to a secondary 
rank amongst the colonics. Yet the grants of the northern neck 
carried with them nothing but the rights of soil, and the incidents 
of ownership, for they were expressly subjected to the jurisdiction 
of the government ef Virginia. The discontents fermented by 
this and other acts of the crown, rose to so high a pitch, that 
agents were sent to England, in April, 1675, by the Assembly of 
Virginia, who were instructed amongst others things to remon- 
strate against the grant, and to request that the Assembly might 
be authorized, by act of incorporation, to purchase it from the 
proprietors. Their requests were favourably received, but the 
gratification of them was prevented by causes, to detail which 
would be foreign to our present purposes. It will suflice to say, 
that the title to the whole having vested in Thomas Lord Cul- 
pepper, a new patent for it was granted to him by King James 
IJ. in the fourth year of his reign, and that from him it descended 
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to his daughter and only child, who was married to Lord Fairfax, 
and thus passed inta the Fairf ax family. (Cd) 

These grants of the Northern Neck, as it will. be perceived, 
call for the lands fying on the south side of the Potomac to: its 
head, and ir this cai] there was nothing inconsistent or. clashing 
ae nee with the call of the charter of Maryland. The call 
hice tia shai of the latter 1s to the first fountain or source of the 
branch. Potomac, which was of course 1s head, and there- 
fore a conflict between these two grants could only arise from the 
extrinsic difficulty or doubt, as to the true location of the first 
fountain or head. As then, the patents forthe northern neck 
did not appear npon their face to be infractions of the propricta- 
ry’s chartered rights, and could only become so by disputes about 
the true location cf the common call, they were not calculated to 
excite his jealousics, or to beget difliculties between him and the 
claimants under the former, until the settlements began to extend 


towards: the head of the Potomac. Hence, it does not appear 


that his attention was’ directed to the ascertainment of the first 


fountain, or that he was involved in any controversies about it, 
until the middle of the eighteenth century. Early in that cen- 
tury, Lord Fairfax had visited Virginia for the purpose of survey- 
ing the brant of the Neck; and it appears from the recitals of an 
act of the Virginia Assembly, in the year 1736, that at that peri- 
od, he and his predecessors, through their agents and attornies, 
had already granted a considerable portion of it. (66) In 1748, 
a Land Office for the grant of the Jandsin the neck, was formally 
opened by Fairfax, and kept open until his death, in 1781], which 
was conducted in his name, and at his expense, as the proprie- 
tor of the northern neck. (67) 

Course pursued ...A wide field being thus pnemed to the Sarit of 


by the proprieta- 
ry of Maryland. enterprise and speculation, the grants were soon 


extended so far to the west as to raise the question as to the lo- 


’ 
(65) For the history of these grants, of which a summary is given above, 
see Chalraer’s, 330, and notes. Keith’s History of Virginia, 166. Recital of the 
13th Chapter of Acts of Assembly of Virginia for the year 1736, and the 
ease of Fairfax’s Lessee against Hunter's Devisee, 7th Cranch’s Reports, 603. 
(66) Keith's History of Virginia, 166. Virginia Revised Code of 1812, 
Ist vol. 8 to 14! 
(67) See the special yerdict incase of Fairfax's Devisee, 7 Cranch, 607 
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cation of the head of the Potomac, and at the same moment that 
Frederick Lord Baltimore, the: then proprictary, was endeayour- 
ing to ascertain ‘the exact effect which the agreement of 1732, re- 
lative to his northern boundaries, would produce upon his grant, 
we find him directing his attention also to its western ene In 
his instructions to governor Sharpe, which were. presented by 
the latter to his council in August, 1753, he alludes to the Fair- 
fax grant, and remarks that he had been informed that the gov- 
ernment of Virginia had undertaken to ascertain the limits of his 


charter : and that the commissioners who had been appointed for 
this purpose, instead of stopping at the South Branch, which rans 
from the first fountain of the Potomac, had gone even to the North 
Branch-—that if any such adjustment was made, he had no know: - 
ledge of his predecessor being a party to it; and therefore con- 
cluded by it, that if it were made with the privity of the latter, 
it would be invalid, as the former proprictary held the prov ince 
only as a tenant for life under a strict settlement. He therefore 
directs the governor to obtain early intelligence of the manner in 
which the boundaries were settled by these commissioners, and 
to‘apprise Jord Fairfax of his desire to adjust that boundary with 
him:: and he at the same time commands him to ‘keep a good 
look out, and prohibit ee under Fairfax in the’country 
north of the South Braach.’ (68) These instructions being laid 
before the council, in order to a compliance with them, they en- 
-deavoured to collect information with reference to the relative 
extent of the north and south branches of the Potomac, and for 
this purpose they summoned before them Col. Thomas Cresap, 
one of the settlers in the western extremity of the State, who was 
supposed to be familiar with the course and extent of these 
branches. He accordingly attended at their next session in Sep- 
teinber, 1753, and informed them, that in his opinion the south 
branch of the Potomac was the longest stream, because it conti- 
nued, as he.thought, the longest stream even from its mouth, and 
ran about sixty miles further in a north castern direction than did 
the north branch. (69) Thus informed, the governor addressed a 
letter to lord Fairfax, in which, after apprising him of the istruc- 


(68) Council Proceedings of Maryland, Liber T. R. and W.S. page 12. 
(69): Council Proceedings, Liber T. R. and W. 8S. 13. 
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tions received from the proprietary, he remarks that the informa- 
tion, which he had obtained, induces him to believe that there has 
been some mistake in fixing the fountain head of the- Potomac at 
the source of the north branch, inasmuch as the relative length 
of the tivo branches, and other circumstances, concur to show that 
the south branch, commonly called ‘ Wappacomo,” is the main and 


principal course of that river. He therefore expresses the hope,” 


that his lordship will concur with him in causing such’ an exami- 
nation of these branches to be made, as will put the question to 
rest. (70) ern ruaed that ble Gears caine 
~The adjustment of the boundaries of Fairfax’s grant, which is 
alluded to in these instructions of the proprietary, was one of the 
The previous Nature of which he appeared to have been wholly un- 


adjustment of s namie : : 
the boundaries apprised. His instructions are. predicated upon the 


between the go- Si ; ; 
vernment | of supposition, that the surveys might possibly have 
irginia & lord: i j a hee 

Fairfax. . .been’ made with the knowledge and concurrence of 


his predecessor: and hence he denies the power of the latter to 


enter into any arrangements as to the boundaries which could ex- 


tend beyond his life estate, or conclude those in the remainder. 
This caution was wholly unnecessary; for it does not appear, from 
a full examination of all the proceedings: of the propr go- 
vernment, on record in the province, that the propri  =s of 
Maryland were ever, in any wise, privy to any settlement of the 
boundaries which contemplated the extension of Fairfax’s grant 
to the north branch: nor are we aware that it has ever been al- 
leged. The only adjustment, which ever took place, was one, 
growing out of controversics between J’airfax and the govern- 


ment of Virginia, having reference, solely, to the conflicting terri- 


torial claims, and concluded by proceedings, to Which Baltimore 
was In no wise a party, and of the existence of which, he and his 
government appear to have had no knowledge, betore they 
were terminated. The histories’ of Virginia are singularly bar- 
ren, in all that relates to this adjustment between the crown and 
lord Fairfax; and there are-no published or unpublished decu- 
ments within our reach, which enable us to present it in detail, or 
to illustrate fully the character of the controversy which it termi- 


(70) Jefferson's Notés on Virginia, 193 and 194. 
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nated. Mr. Jefferson has given us a reference to the several 
documents connected with it; but in such a manner, as to indi- 
cate, rather, that ne merciy knew that they were in existence; than 
that they had come under his personal observation. (71) Enough, 
however, is kuown, to enable us to state the general result, 
which aione is important in connexion with our present enquirys 
It appears that in 1733, a petition was preferred by Fairfax to the 
King in Council, praying, that a commission might issue for run- 
ning and marking the dividing tine, between his grant: and the 
province of Virginia, and that the commission was accordingly 
issued, and the survey made and reported 3 in August, 1737.. In 
December, 1738, these reports were referred to the consideration 
of the council for plantation affairs, by whom ‘a report was 
made in 1745, which determined the head springs of ‘the Rap- 
pahannock and Potomac, and directed that. a commission 
should issue to extend the line. This report was confirmed by 
the King in Council: and the line being adjusted in conformity 
to it, an act was' passed by the Gencral Assembly of Virginia, 
in the year 1748, which adopts the order in Council, and con- 
firms al] previous grants made by the crown, of lands lying with- 
in the’ limits-of the Fairfax grant. (72) The line thus settled, 
adopted the north branch of the Potomac, as the first head of 
that river, by which location of it, thus pushing over the Fairfax 
grant to this branch, without even considering, much less re- 
specting, the claims of the proprietary of Maryland, each of 
these interested parties were to be benefitted at his expense. On 
the one hand, ‘the. territory subject to the jurisdiction of Virginia 
was enlarged; and on the other, Fairfax gained .a more valu-. 
able territory lying between the north and south branch, than 
that which he lost lying east of the head of the south branch 


and between it'and a meridian passing over the head of the north 


branch, During all this period, the situation of the proprietary 


of Maryland afforded to these parties the most favourable oppor- 
tunity for practising this usurpation of his rights. 


His petition 
for the confirmation of his grant 


so as to exclude the claims 
of the Penns, was then pending before the King in Council, 


await the issue of the proceedings in Chancery upon the agreement 


(71) Jetherson’s Notes on Virginia 193 and 194. 
(72) Jeflerson's Notes 103 Virginia, reyised Code of 1812, page 44. 
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of 1732, which was all the while progressing. The momentous 
character of that proceeding was well calculated to engross his 
attention, and to divert it entirely from these ex-parte transactions, 
onthe partof Fairfax, which did not upon their’ face even pro- 
fess to. interfere with his grant; and to the purpose of which, he 


’ was awakened only by the knowledge of the actual location from 


the north branch. His death, shortly afterwards, prevented the 
proprietary from adopting any decisive measures for the vindica-~ 


tion of his nghts: but the structions of his successor in 175 D3, im-- 


mediately after his accession to the proprietaryship,; exclude alk 
inference of acquiescence in these unwarrantable acts; and mani- 


fest a full determination on his part; to exclude all settlements 


which might be attempted under them upon his territorye 

The letter of the governor of Maryland to, Fairfax shews 
us, that this determination of the proprictary was promptly met, 
and seconded by his officers: but we are lefi utterly in the dark 


Causes which as to the further progress of the iegotiation thus 
suspended the 


coutroversy be- opened. From this period, until the revolution, the 
tween the two eye : : 
tie ie existing records of our Council and Assembly trans- 
i @ . revoiu- 

tion, sactions are entirely silent as to this contest, of 


which an accurate history can be’ collected, only from the re- 


cords of the English Council. We know only that Fairfax con- 
tinued to adhere to the line, as adjusted between him and the 
crown, and to issue grants for the disputed territory ; and that the 
proprietary of Maryland continued to assert his claims tothe first 
fountain, be that where it might, and waited but a favourable op- 
portunity for bringing the. subject before the King in Council. 
For some years after the controversy was opened, the attention 
of the government of the province was wholly engrossed with 
its internal concerns, and its efforts, in common with the other 
colonies, in the prosecution of the French and Indian wars: but 
these being terminated by the definitive treaty of peace, conclud- 
ed at Paris in February, 1763, it is probable, that by the restora- 


-tion of peace upon the borders, the settlements of Maryland 


would soon have been pushed to its extreme limits. Had this 
occurred, there would soon have ensueda collision between the 
grants of the proprietary and of Fairfax ; and this collision would 
at once, cither have brought about an amicable adjustment of 
the boundaries, or have forced it for determination before the 
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King in Council. At this moment, when the conflict seemed in- 


evitable, two causes for its ‘suspension arose, which held, this 
difference in abeyance, until the revolution came to convert it 
into. a contest ‘between free and independent states. By the 
treaty of Paris in 1763, above alluded to, a large territory was 


ceded to the English, within which newly acquired territory, it | 


became necessary to organize colonial governments. |For this 
and other purposes, a proclamation was issued by'the king, in 
October, 1763, by which, and to enable the English government 
‘to carry into effect its engagements to the Indians, the colonial 
governments generally, were prohibited from granting any lands 
lying west of the sources or heads of any of the rivers, flowing 
into the Atlantic from the west, and north-west. (73) In the en- 
suing April, instructions were issued by* governor Sharpe, to the 
Judges of the Land Onlice, which set forth, that the proprietary 
was desirous to have reserved for him, ten thousand acres of 
land in the western part of Frederick County, .to-be held as a 
manor; and that he had therefore instructed the surveyor of tlrat 
county not to execute any Warrant on any lands lying -beyond 
Fort Cumberland, until that reserve was taken off. "This general 


interdict of the.crown, and the reserve to the proprietary, each 


tended to check the progress of the settlements, in the direction 
of the debateable territory; and the proprietary and his officers 
now waited for the first favourable opportunity of bringing the 


‘6A, 
a survey of the two branches was made by Colonel Cresap, un- 


question before the council, which might present itself. - In ] 


. der the direction of the proprietary: Our records do not distinet- 
ly inform us, for what purpose it was made. The survey itself, 
has been preserved in our Land Office, and presents a very accu- 
rate view of the courses-of the two branches, through the heads. 
of which, meridians are drawn, for the purpose of determining 
their relative extent to the west. I*rom the year 1753 up to this 
period, it appears to have been continually held'-on the part of 
Maryland, that the south branch was the most western source, 


; 


(73) This proclamation was not intended to alter the boundaries of the 
Colonies, but was a mere temporary arrangement, suspending for a time the 
settlement of the county reserved. See Supreme Court of United States, in 
Fletcher vs. Peck, &e. Cranch 142. 
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and therefore, the first fountain: but the survey of 1771 appears 
to have been the first acfual examination and survey of the two 
branches, which was made with this view. The papers, connect- 
ed with the setilement of the expenses of the survey, shew, that 
it was made under the directions of the proprietary government; 
and it seems probable that it was made, beth for the purpose of 


informing the proprietary as to the true lecation of the branches,, 


and of furnishing a basis for any application which might be nade 
by him to the King in Council. In March, J774, the subject of 
the reserve, en the lands lying westward of J°ort Cumberland, be- 
ing brought before the proprictary’s Board of Revenue, which 
had been crzamzed in 1706, 67, that Board determined, that 
the object of the reserve had been accomplished, in the surveys 
actually made for tie proprietary; and, therefore, took off the 
reserve., This determination led to a ‘correspondence between 
them and Mr. Jenifer, the proprietary’ s agent, which exhibits 
the course of the proprietary before that period, and illustrates 
his: motives for forbearance. Mr. Jenifer disapproved of the 
course pursued by the Board, in throwing the western lands open 
for grant; and in the hope of dissuading them from it, he addres- 
sed them a lettér in May, 1774, in which he states, that he had 
heard, that grants had been issued since their decision, under 
which, persons were not only making surveys to the west of Fort 
Cumberland, but even across the Alleghany mountains, and west 
of the meridian of the north branch. Such surveys he consid- 
ered as not only in contravention of the king’s proclamation of 
1763, but also at war with the policy of the proprietary. The 
propnietary, says he, has hitherto cautiously avoided giving of- 
fence by granung lands westward of the line, settled between 
the crown and Lord F airfiax : and although there is not a doubt, 
that the south branch is the fountain head, and the point at 
Which the meridian for the western boundary ought to start, yet 
the proprietary is waiting for a favourable opportunity of bring- 
ing it before the King in Council. In conclusion, he eXpresses 
tne hope, that some recent territorial differences between Virgi- 
nia and Pennsylvania, under which, each rovernment had arres:- 
ed those acting under the authority of the other, would bring 
about this much wished for occasion. The reply of the Board 
through Mr. Steuart, relies upon the contession of the Agent, as 
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to what are the proper limits, and declares, that it does not be- 
come either them or the agent, todo any act which may have a 
tendency to restrict those limits. “The proprietary, (say they,) 
has lately been at the expense of running a line to the south 
branch, and if the Virginians hear that he doubts about the ex- 
tension of his limits, it will be an encouragement to them to begin 
to throw stones.” Mr. Jenifer sull continued to press upon them 
the propriety of delaying this step, and urged, that as the proprie- 
tary had not, before the decision of the Board, made any grants 
of lands, lying west of the nortit branch, a delay of the measure 
could not weaken the proprietary claim, or encourage the pre- 
tensions of the Virginians. The Board still adhered to their de- 
termination, and large grants of land on the reserve were imme- 
dately made, and continued to be made, until October, 1774, 
when instructions were received from the ‘proprietary, directing 
the Judges of the Land Oflice to suspend all further grants of the 
reserved lands, and to prepare and transmit to his guardians an ac- 
curate list of all warrants issued under the order of the preceding 
March, and of all settlements and locations made within the ter- 
ritory thrown open by that order, since the year 1763. (74) 

So stood the controversy between the proprietaries, when the 
American Revolution came to elevate the provinces of Maryland 
Fitect of the ree 2nd Virginia, to the rank of free and independent 
volution upowit. states, Fairfax was still the proprietor of the Nor- 
thern Neck, and im the full exercise of all the powers incident to 
his absolute ownership of the soil, subject to the jurisdiction of 
the royal government of Virginia: and the effect of the revolution 
upon his grant was to substitute the jurisdiction of the state go- 
vernment, whilst it left him in the full enjoyment of the grant. 
By this change, the question as between the two states, was, as to 
Virginia, merely one of jurisdiction over the debateable territory, 
and so remained until the death of Fairfax in 1781. It would be 
useless, in our present inquiry, to pass in review the legislation of 
Virginia as to the Northern Neck, subsequently to the death of 

(74) The proceedings of the Board of Revenue are preserved, and may now 
be found in the Laud Odlice. The titles acquired under warrants, issued be- 
tween the 22d of March and the 6th of October, 1774, to afleet lands lying 
westward of Fort Cumberland, were saved by the act of 1784, Chap. 75, 
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Fairfax. It will suffice.to say, that it was by him devised to 
Denny Fairfax; and that, in consequence of his alienage and 
absence from the province, several acts were passed by the As- 
sembly of Virginia, by the last of which, the act of 1785, chap. 63, 
the state of Virginia claimed the ownership, and made provision 
for the grant, of vacant ljandsin the Northern Neck. All of these 
acts were subsequently declared by the Supreme Court of the 
United States to be insufficient to divest the title of Fairfax’s de- 
visee ; and the defect in his title, because of alienage, was held to 
be cured by the Treaty of 1794. (75) These acts, which left the 
title in the devisec, from whom it passed to his grantees, are here 
adverted to only for the purpose of shewing that as early as 1785, 
the State of Virginia, having assumed to herself the ownership of 
the vacant lands in the Northern Neck, stood clothed with 


claims similar to those of the State of Maryland. 


Returning to the consideration of this contest for territory, - 
which, by the force of the revolution, had become a subject for ad-_ 


Virginia cedes to jJustment between these sovereion, independent, yet 
Maryland all the otatay 6 ae , 2A NTP “ICV 7 , > { & 
territory - given Sister «states of the confederacy, we are now fo un 
by her charter, fold the causes which have delayed that adjustment 


subject to certain 

reservations. - even until this day. That it should now be where 
the revolution found. it, may excite our surprise. The history of 
the transaction, if it removes the wonder, will also tell us where 
the censure lies. It has been seen, that, up to the era of the re- 
volution, the claim of the proprietary of Maryland to the first foun- 
tain of the Potomac, be that where it might, had never been for a 
moment rekixed, and that, whatever the adversary possession of 
the disputed territory, it was held in the face of a continual claim 
and assertion of right on his part, and against his unceasing etlorts 
to reclaim it. The revolution having cast upon the State of Vir- 
ginia the adjustment of the boundary, under circumstances such as 
these, left her-no equitable objections to urge against the claim 
of ‘Maryland to the full extent of her territory, as defined by her 
charter. Hence, in the constitution of Virgimia, adopted in June, 
1776, we find a full and express recocnition of the neht of Mary- 


land ‘‘to all the termtory contained within its charter, with all the 


(75) Fairfax’s devisee against Hunter’s lessee, at February term, 1#13, re- 


ported in 7th Cranch, 607. 
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rights of properiy, jatisdiction and government, and all other 
rights whatsoever to the same, which might at any time thereto- 
fore have been claimed,by Virginia, excepting only the free navi- 
gation and use of the yivers Potomac and Pocomoke, with the 
property of the Virginia shores or strands, bordermg on either of 
said rivers, and ail improvements which have been or shall be made 
thereon.” (46) 

The object and pecussity of this exception will at once be ap- 
parent, when we reflect upon the new relation in which the two 
These reserva. provinces: now stood to each other, as sovereign 
Be conan states; and the promptitude with which the desire of 
with Maryiand __ ei i ; 
in 1785. Virginia to keep open to her citizens the enjoyment 
of these rights of navigation and their incidents, was met and re- 
ciprocated by the State of Maryland, places her conduct in a very 
favourable point of view. (77) In the very next Year after this 
constitutional reservation, by a resolution of the Assembly of Ma- 
ryland, Daniel of St. Thomas Jenifer, Thomas Stone and Samuel 
Chase, were appointed commissioners on the part of Maryland for 
the purpose of adjusting with the commissioners on the part of 
Virginia (George Mason and Alexander Henderson) “ the navi- 
gation of, and jurisdiction over, that part of the Chesapeake Bay 
which lies within the limits of Virginia, and over the rivers Poto- 


3 


mac and Pocomoke,” subject to the ratification of the general As- 


sembly. (78) The result of the conferences of these commission- 
ers was a compact, formed at Mount Vernon, on the 28th March, 


(76) Virginia Constitution of 1776, article 2st. 

(77) It is, however, proper tostate, that this reservation of Virginia was not 
well received at first. In October, 1776, the subject of it was brought under 
the consideration of the convention which formed our present State Constitu- 
tion, by which several resolves were adopted, asserting in the broadest terms 
the richt of Maryland to all the territory included in the charter, to the sole and 
exclusive jurisdiction over all the waters, bays, &e. within that territory, and 
especially to the Potomac and such part of the Pocomoke as falls entirely with- 
in its territory ; and declaring that the river Potomac, and that part of the 
Chesapeake Bay lying between the capes andthe northern boundary of the 
State, or somuchthere of as is necessary to the navigation of the Potomac and 
Pocomoke, ouzht to be considered a common highw ay, free for the people of 
both States, without being subject toany duty orcharge. Sce Hanson's Edi- 
tion of the Jaws, which includes the journal of this Convention. 

(78) Resolution 61h of October Session, 1777. 
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1785, which accomplished all the purposes of their appointment, 
and which received the ratification of the legislatures of both 
states at their next session. (79) 
This compact ‘contains a series of commercial regulations, con- 
General view of stitnting a treaty of commerce predicated upon thie 


this cumpayi of 
1795. basis of free and equal rights in the navigation of 


these rivers, to be maintained for their common benefit, by their 


common efforts, and at their joint expense, and securing these in 
a manner eminently calculated to promote and establish an har- 
menious and beneficial intercourse. These regulations have 
been superseded by the adoption of the Constitution of the Uni- 
ted States, which devolved upon Congress the power of regulat- 
ing commerce with foreign nations, and among the several States; 
but they are worthy of all commendation, and deserve to be the 
most. cherished part of our history, when we remember, that to 
these may be traced the germ of the causes which called that con- 
stitution into being, which freed us from that “rope of sand” the 
confederation, and which placed us under the shadow of that 
blessed Union, by whose ‘guidance we hare been conducted to 
happiness as a people, and to peace, power and prosperity, Gs 
a nation. Besides these commercial regulations, it contains 
provisions for the apprehension and punishment of offenders, for 
the arrest of ubsconding debtors, and for the security and pro- 
tection of the river and bay possessions of the citizens of the two 
States, which require a passing notice. It provides as to all offen- 
ces committed on that part of the Chesapeake bay which lies within 
the limits of Virginia, or that part of it where the line of division 
Jrom the south point of Potomac river called Smith's point, to Wat- 
kin’s point near the mouth of Pocomoke river, may be doubtful, oi 
committed on the Pocomoke within the limits of Virginia, or 
where the line may be doubtful, that the jurisdiction over the 
same, if committed by persons, not citizens of Virginia, against 
the citizens of Maryland, shall belong to the courts of Maryland, 
having legal cognizance of such offences, and so vice versa: and 
that if committed by a citizen of Maryland against a citizen of 


Virginia, or vice versa, the jurisdiction over the offence shall be- 


(79) Virginia Acts of December session, 1785, chap. 18, and Maryland, 
A. A. of 1785, chap. Ist. 
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long to the courts of.the State of which the offender is a citizen. 
It establishes the same regulations as to offences committed on 
the Potomac river, except in cases of offence or crime by a per- 
son not a citizen of either State, against a person not a citizen 
of either, as to which the jurisdiction shall attach in the State to 
which the offender is first brought. It provides as to all persons 
absconding or flying from justice in any civil or criminal case, or 
attempting to defraud creditors by the removal of property, that 
such persou or property so flying or removed, may be seized 
upon any part of said bay or suid rivers, by process of the State 
whence the party fled, or the property was removed. It permits 
the process of either State to be served any where; on said rivers, 
on the person or property of any one not being a citizen of the 
other State, so that the process of both States may run over the 
whole extent of these rivers, as against all persons not citizens of 
either State. And lastly, as to the riparious possessions of the 
citizens of the two States, it declares: Ist. That.the citizens of each 
State shall have full property invthe shores of the Potomac, ad- 
joining their lands, with all advantages and emoluments thereto 
belonging, and the privilege of making and carrying out wharves 
and other iuprovements, provided they do not obstruct or injure 
the navigation of the river. 2dly. That the rights of fishing in said 
river shall be open to the equal enjoyment of the citizens of both 
States, provided that 1tbe not exercised by the citizens of one 
State, to the hindrance or disturbance of the fisheries on the 
shores of the other, and also that the citizens of neither State 
shall have the right to fish with nets or seines on the shores of the 
other, ‘ddly. That for any violence, injury or trespass to, or upon 
the property or lands of any citizen of either State, adjacent to the 
bay or the said rivers, or to any person upon such lands, commit- 
ted by any citizen of the other State, upon procf of due notice 
to the offender, to appear and answer in any court of record, 
or before any magistrate having cognizance of such injuries, &c. 
may enter the appearance of such offender, and proceed to trial, 
as if the olfender,were served with legal, process, and the judg- 
ment so rendered shall be valid against the person and property 
of the offender in both States, and execution may be issued as in 


other cases, or upon a transcript of the judgment properly au- 
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thenticated, produced to any conrt or magistrate of the State 
where the offender resides, having jurisdiction in the State or 
county where he resides, in similar cases, such court or magis- 
trate may issue execution thereon as upon lis or his own jude- 
ment. 

ee Thus by this compact, irrevecable, except by the as- 
ae sent of Loth States, all differences were ended which’ 
period of this could wrise about the rights reserved by Virginia, un- 
compact une - = 2 5 2 
bia der her constitution; and Maryland was now, by the 
uct of 1818S. concessions of that very constitution itself, as well as 
by the intrinsic efficacy of her charter, confessedly entitled to all 
the territory which fell within her chartered limits, subject to the 
compact. Had she known and pursued her interests, this com- 
pact would never have been formed without making the adjust- 
ment of the wesiern boundary a part of it; and had the conside- 
ration of it been introduced into the negotiation, and its settle- 
ment insisted npon by Maryland, it would doubtless have been 
conceded. Virginia was too much alive to the deep intcrests 
which she had staked upon that negotiation, and which might be 
lost by its failure, to have hazarded all for an interest compara- 
lively so uifimportant, as her claim to mere jurisdiction over a por- 
tion of what was then her remote territory. That it should have 
been passed by, whilst a subject so intimately connected with it was 
under consideration, and that it should not have been brought up, 
even asa subject matter fornegotiation, until 1795, is truly surpris- 
ing. (80) In that year, by a resolution of the General Assem- 
bly of this State, Messrs. Pinkney, Cooke and Key, were ap- 
pointed commissioners on the part of this State, to meet such 
commissioners as might be appointed on the .part of Virginia, 
with power to adjust, by compact between the two States, the 
western and southern limits of this State, and the dividing lines 
and boundaries between it and Virginia; and also any claim of 
either State to territory withiu the limits of the other; and in the 
event of agreement, the compact was to be reported to the Legis- 


lature for its confirmation. Delay still followed delay, Mr. Pink- 


(80) This delay may in some measure be accounted for, by the reservations 
of land made by the State, to enable her to fulfil her engagements to the 


officers and soldiers of the Maryland line. 
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ney having left the province, and Mr. Cooke having declined ac- 
ceptance; in 1796, Charles Carroll of Carrollton, and * 3. °T. 
Chase, Esqrs. were appointed in their stead. (81) Mr. Key re- 
moved from the State, and Messrs. Carroll and Chase declined | 
acceptance, and thus the State was again left without commis- 
sioners until J803, when by a resolution of that year, the power of 
appointment was given to the governor and council. Messrs. 
Duvall, McDowell and Nelson, were now appointed commission- 
ers, and a correspondence upon the subject took place between 
governors Mercer and Monroe. The result of it was, that a re- 
solution was passed by Virginia, authorising the appoimtment of 


oa ry 


(81) Mr. Cooke’s letter of declension, which was, by the vote of the House 
of Delegates, directed to be recorded on its Journals, contains some interest- 
ing statements, in relation to the extent of territory dependent upon this con- 
troversy. Yet, although it purports to be founded upon an examination of 
the whole question, it contains some erroneous statements. In adyerting to 
the exploration of the country by colonel Cresap, he states that Cresap, judg- 
ing more from appearances, than from any actual survey, reported in favour of 
the north branch, and that it was for some time afterwards supposed to be the 
first fountain. In this, he is entirely in error. Cresap was examined before the 
Council in 1753, and made an actual survey in 1771: and on both oceasions 
decided in favour of the south branch. Nor do our records show that he was exa- 
mined on this subject, or employed for this purpose at any other time ; or that 
there ever was a peviod in the province, when the north branch was held to be 
the first fountain, Wherever the subject is alluded to, the contrary opinion is 
universally maintained. As this letter is valuable, not only on account of the 
facts which it sets forth, but also because it contains the opinions of Mr. _ 
Cooke, who was a distinguished lawyer, as to the eflect produced upon the 
ciaim of Maryland, by the prior occupancy and long continued possession 
under the Fairfax grant, it is here subjoined. | 

To the Honorable the Senate and House of Representatives of Maryland: 
GENTLEMEN, — 

By a resolve of the Legislature, passed at the last session, William Pinkney 
and Philip Barton Key, Esquires, together with myself, were “appointed com- 
missioners on the part of this State to meet’? such commissioners as might be 
appointed for the same purpose by the commonwealth of Virginia, to settle 
and adjust, by mutual compact between the two governments, the Western 
and Southern limits of this State, and the dividing lines and boundaries be-' 
tween this State and the said commonwealth; and also to settle and adjust any 
claim of this State, on the said commonwealth, to territory within the limits 
of the other. 

In the execution of this trust, Ihave thought it my duty, not only to acquire 
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commissioners to meet those appointed on the part of Maryland; 
but limiting their powers to the adjustment of the western line. 
Vi rginia was unwilling even to enter into a discussion of her 

right to the territory between the two branches, whilst Maryland 
went upon the broad principle of referring the whole subject to 
the commissioners. ‘The, power of. the Virginia commissioners 
-being. thus restricted, governor Mercer deemed it unnecessary to 
authentic information of the nature of the possessions held under the Virginia 
grants of land, within the Jimits claimed by this State, but also to examine 
carefully the laws of nature and nations, that it might be known, how far those 
laws would affect the claim of this State, before such claim was formally 
made, or prosecuted, in case it could not be otherwise adjusted by an amica- 


¢ 


ble settlement. . eh Vi 
‘The true boundary between this State, and the State of Virginia, depends 


‘on the single” question, which is the first fountain of the river Potowmack ? 
‘ A question which has hitherto rested upon opinion only, without any effectual 


step having been taken to ascertain the same. Many years ago, the late colo- 
nel Thomas Cresap was employed by the proprietor of Maryland to explore 
the country, and to report the facts that might lead to a decision on this sub- 
ject; but the country then being little known, and in the possession of sava- 
ges, it is probable he judged more from appearances, than from any actual 
survey of it; he reported in favour of the north branch, and for some time after, 


that was generally supposed to be the first fountain of the river Potowmack. 


Afterwards, however, a different opinion prevailed, and the late proprietors of 
Maryland always claimed the land, and in some instances made grants there- 


of, lying between the north and south branches of that river. At length, a 


negotiation commenced between the proprietor of Maryland, and Lord Fair- 
fax, the then proprietor of that part of Virginia, respecting this subject; and 
by consent it would have been established, that the first fountain of Potow- 
mack was at the head of the south branch of that river, if the crown of Grcat 
Britain had not been interested in the question, and therefore it became ne- 
cessary to lay the circumstances then existing before the King and Council, 
and toobtain their approbation and concurrence before any effectual regula- 
tion could take place; and while matters were thus suspended, the revolution 
commenced, which finally deprived all parties of their interest in the subject. 

During tho war, the citizens of Virginia began to take up, and immediately 
after the peace to settle, the land between the north and south branches of 
Potowmack ; and the whole of that country, ‘containing 462,480 acres of 
Jand, hath ever since been, and now is, occupied and claimed by the State of 
Virginia, or persons holding under grants issued by that State. But if upon 
a fullinvestigation of this subject, it shall be found that the first fountain of 
Potowmack is atthe head of the north branch of that river, still it 1s of 
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request a meeting of the commissioners: and the negotiation 
ended. (82) At December session, 1803, this correspondence 
and the acts agd resolutions of the two states to which it related, 
were referred fo the consideration of a committee of the House 
of Delegates of Maryland, by whom a report, was made, recom- 
mending the running ‘ofa provisional boundary line (by agree- 


ment with Virginta,) to start from ihe extreme western source of 


the north branch, which should be held to be the boundary line 
of the two States, until farther and definitive measures could be 
taken to ascertain the southern boundary. (¢3) This report was 
vot acted upon: and the subject does not appear to have been 


essential consequence to this State, to have the real head or fountain of 
that branch of the river fixed and wellascertained. There are three springs, 
or small rivulets, that unite after running a small distance; and the posses-. 
sions under the title of this State are at present confined toa 
drawn from the most southern of those springs, and the lands to the westward 
of that meridian line are taken up and held under grants issued by the 
State of Virginia, although both the other springs extend further.to the 


westward, and one of them near three miles. Should this last mentioned 
spring be deemed the first fountain from whence a meridian line is to be 
drawn for our western boundary, it will give 2-country, in addition to. what 
the State now possesses, of three miles broad, and upwards of thirty miles 
in length. 


On reviewing the law of nature and nations, it will be found, that prior 
occupancy can give no title to Virginia in this instance; nor any length of 
lime bar the claim of this State, if it is otherwise well-founded. Political 
Jaws in this, and in mest ether countries, regulate this subject among the 
citizens of their respective states; but it cannot be done between exe ude 
governments, unless by treaty. 

Should the legislature of this State pers sist in the wish to settle the Sounds 
of this Staté and Virginia, in the manner proposed by the resolve of the last 
session, (and which has been delayed by the State of Virginia not having 
nede any appointment of commissioners for that purpose,) it will be neces- 
sary to appoint another commissioner in the place of Mr. Pinkney, who is 
now absent on public business, and some other person instead of myself, as 
it will not be convenient to me is attend further to the subject. 


WILLIAM COOKE. 
“14th NM ovember, 1796. 


(82) See the letter of governor eMarter ae Tins Sth, 1802, and the executive 


communication of November, #0, to the General Assembly in Council 
Chamber Records. 


(83) Journals of the House of Delogates. 
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Chep. I.] OF THE STATE OF MARYLAND. 6? 
revived until 1830, when another resolution. was passed similar 
to that of 1S01, under which nothing, was done; and the subject 
again slept until it was revived by Maryland in the Act of 1818, 
chap. 206. Rat ie 
This State had now become wearied with here efforts to reclaim 
the territory south of the north branch: and hence this Act of 
IS18, in proposing to Virginia the appointment of commissioners, 


Maryland Act of Agrees to adopt the most western source of the 


iSiSand the issue 
of the negotia- 
ony under it. 


en branch, as the point from w hich the western 
: boundary shall start. At December session, 1$2], 

of the Assembly of Virginia, an Act was passed, which purported 
to mect and reciprocate this proposition of the State of Maryland; 
but was, 1 fact, materially variant from it. (S{) The Virginia Act 


‘did in fact beg the whole question, and left nothing open for ne- 
gotiation. . The Act itselfundertook to determine the point from 


which the line should start, and left nothing to the commission- 
ers but the power of locating it in conformity to its wistructions. 
They were specially instructed to. commence the western boun- 
dary at a store planted by Lord Fairfax on the head waters of the 
Potomac : and thus they were tied down to. the old adjustment, 
between Fairfax and the crown. The Virginia Act was therefore 
entirely different from that of Maryland, which directed the coim- 
missioners to begin at the most western source of the north 
branch, be that where it might: and being dissimilar, it did not 
justify the appointment of commissioners on the part of Mary land. 
Our Act of 1818 expressly directed, that the appointment, on the 
part of this State, should be made only after Virginia had embra- 
ced its propositions by the passage of a similar act; and no Act 
could be considered similar, which did not confide to their com- 
missioners the same powers of adjustment, and adopt the same 
basis of settlement. This was, however, overlooked by the execu- 
tive of Maryland: and commissioners. were appointed on the 
part of both States, who assembled on the head waters of the 


north branch in the summer of IS2{. (S5) Upon the instant of 


‘ 


(84) Acts of Assembly of Virginia at December session, 1821, chap. 14th, 
passed 28th February, 1822. 


(85) The commissioners who acted on this occasion, on -the part of Mary- 
land, were Ezckiel Chambers and James Boyle, Esqnires. Chancellor John- 
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their assemblage, it was discovered that the positive instructions 
to the Virginia commissioners would operate as a bar to all fur- 
ther proceedings. The Maryland commissioners came instruct- 
ed to locate the western line from the most western source of 
that branch, whilst those on the part of Virginia were limited to 


Fairfax’s location, without regard to the inquiry: “whether it was ° 


or was not so located.” Fairfax’s stone is not in fact planted at 
the extréme western source: and evén had it been so situate, it 
was scarcely consistent with the rights and dignity of Maryland 
to have entered into an adjustment with commissioners who were 
thus restricted without regard to the question of right. Maryland 
having by her Act offered to relinquish all cae to the territory 
south of the north branch, it was not-to be expected after this 
concession, that she should adopt as the source of that branch, a 
point determined as such, by her interested adversaries, during 


the progress of the controversy. The spirit of amity and conces- . 


sion, which had characterised all her proceedings in her repeated 
efforts to close this controversy, had been met at every step, by 
one of obstinate adherence, on the part of Virginia, to the full 
extent of her pretended claims: and it did not become her digni- 
ty as a State, to submit herself implicitly to any terms which the 
latter might dictates Her commissioners therefore properly in- 
sisted, that the whole question, as to the true source of the north 
branch, should. be thrown open for i investigation; and ai being 
declined, the negotiationended. ~ ; : 

So rests the controversy even to this day: and the proffer of 
Maryland to confine herself to the north branch, as contained in 
her Act of ISIS, beimg thus rejected by Virginia, she is remitted 
Present policy of 19 her original rights. Hitherto the course of this 
a ata State has never contemplated aught but an amicable 
adjustment: and she has already made every advance towards 
this, except that of unqualified submission to the demands of 
Virginia. Every effort has failed: and the inhabitants of our 
western borders begin to fecl more sensibly every day, the con- 


son, Who was joined with them in the commission, died when on his journey 
to the place of assemblage, to the deep regret of his fellow-citizens, amongst 
whom he was conspicuous for his abilities as a lawyer, and his worth as a 
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sequences of this protracted contest. It is a matter of reproach 
to the two States, that this boundary so extensive and important, 
should be unsettled to this day; and to Maryland it especially 
belongs te redeein herself from tiis reproach, by adopting on the 
instant, some decisive measures, to bring about its adjustment. 


If she is prepared to surrender ail her claims, and to adopt the. 
location of Virginia, her border citizens may well say: ‘Uf it were 


done, when ‘tis done, then it were well it were done quickly.” If, 
on the other hand, she intends no such surrender, it is full time'to 
rise in vindication of her rights. In the progress of this. contest, 
the conduct of Virginia towards her, has not becn characterised 
by that generous and liberal spirit which has been so.conspicuous 
in her other transactions. Our citizens would deeply regret the 
necessity of an adversary proceeding against a sister State, which 
has held so high a place in our affections: yef in review ing the 

conduct of our State, they will find no cause for censure. As to 
the chartered oxtent of Maryland, there can be little room for 
coubt. “The first fountain of the Potomac’’-is evidently a de- 
scriptive term intended to designate the most westerly source, 
and applies to the south branch, the source of which lies con- 
siderably west of that of the north branch. The extent of terri- 
tory lying between the two branches, is estimated at half a mil- 
lien of acres, including some of the most fertile lands of Virginia. 
In the event of an adversary proceeding, the claims of Maryland 
will of course extend to her chartered limits; and the sovereign- 
ty over this extensive country ; will be the high prize for the vic- 
tor. The citizens of our'sister State, will perhaps smile at pre- 
tensions so extensive: yet that they were once well founded can 
scarcely be doubted, and if so, it will be difficult to show in what 
way they have been lost. If this be admitted, Virginia can rest 
her claims only upon prior occupancy and long continued posses- 
sion; and these will avail her but little in such a fase as the 


‘ . > 


present. 
By some the opinion is’ maintained, that as between inde- 


pendent states or nations, one cannot acquire a title to the do- 
Extent of her Main of the other merely. by prior occupancy. In 
present rights. the letter of Mr. Cooke above given, it will be seen 
that he adopts this doctrine, and asserts broadly, ‘that if the 
claim of the State be well founded in its origin, no lapse of time 
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nor continuance of possession on the part of Virginia can bar 
that claim.’ “he contrary opinion is maintained by Vattel: and 
is probably the correct doctrine as there, explained and restricted. 
(66) ‘The. doctrine of prescription can only apply to a case of 
clear and unequivocal abandonment of possession, on the one part, 
sustained by proof of long, undisputed and uninterrupted adversary 
possession by the other: and this has never been the character of the 
Virginia possession. The claim was disputed from its very origin, 
and the territory was occupied under circumstances from which no 
inference of acquiescence, on the part of the proprictary of Mary- 
land,.can fairly be drawn. From the year 1753 to the revolution, 
the proprietary and his government continued to assert the Mary- 
land claim, and were restrained from making grants of the disputed 
territory, only through apprehension of the interference of the 
crown, and because of the adjustment between the crown and 
Lord Fairfax. And if any doubts could arise from the possession 
of Fairfax, anterior to the revolution, they are all removed by the 
constitution of Virginia adopted in 1776, which in its 21st Arti- 
cle, alter making certain reservations as to the navigation and use 
of the Potomac and Pocomoke, &c. expressly cedes and con- 
firms to the State of Maryland: ‘‘all the territory contained with- 
in its charter, with all the rights of property, jurisdiction and go- 
vernment, and all other rights whatsoever, which may at any time 
heretofore have‘ been claimed by Virginia.’ ‘Thus then at the 
revolution, by the express concession of the State of Virginia, 
the claims of Maryland to her charfer limits existed in their full 
force; and are sustained by an express surrender of all counter 
claims which Virginia might have. The reservations made by 
her, have all been gratified by the compact of 1785: and the 

claims of Maryland, so far as they rest upon her charter, are there- 
fore doubly armed. From that period to the present, it will be 
apparent, from the review of the transactions of the two States 
already presented, that the claim of Maryland has never been re- 
laxed, except by an offer to compromise, which was not accepted, 
and therefore cannot in any wise affect her right: and that there 
is nothing in the character of the Virgimia possession, from which 
an abandonment of this claim can reasonably be presumed. 


‘ 


(86) Vattel, Bk. 2d, chap. 11th, sec. 147 to 151. 
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If, then, her rights under the charter retain their original vigour, 
unimpaired by the lipse of time or the occupancy of Virginia, the 


Remedies open COnstitution of the United States appearsto present 


as remedies, by which the extent of those rights can be 


readily determined. The claim of Maryland, as the successor to 
the proprietary rights, extends both to the right of soil and the ju- 
risdiction: and it seems to be now well settled, that where there 
is a controversy between States involving the right of soil, the 
Supreme Court of the United States has original jurisdiction over 
it, and one State may in that court enforce such a right against 
another State of the Union. (87) Ithas been doubted whether upon 
such a right as that of mere sovereignty or jurisdiction, a State 
could proceed at law: but even in such a ease, it has been held 
that there is at least an equitable remedy by bill praying to be quiet~ 
ed as to the disputed boundaries. (@8) Besides this direct mode 
of bringing the question to an issue, there is also an indirect mode 
of producing a decision of it, which would eventually be equally 
as efcacious. It is but necessary for the State of Maryland to 
make a grant within the disputed territory, upon which a suit 
could immediately be instituted against those claiming it under 
a Virginia grant; and the question of superior right to grant 
would at once come up. It being then a case of conflicting 
claims under grants of different States, it might be at once transla- 
ted to the proper Circuit Court of the United States; and thence 
(if of sufficient value,) to the Supreme Court for final determina- 
tion. (89) These are the modes of proceeding open to Maryland, 
and if she still retains, and intends to adhere to her original claim, 
she should be prompt'in the prosecution of it. All further hopes 
of obtaining it by concession are at an end: and whatever course 
she may resolve to adopt, should be at once determined upon. 
What the boundary line may be, is not a matter of such moment 
to her citizens, as that it should be definite and undisputed. In 
any issue of the contest, it would be the duty of Maryland to con- 
firm all the anterior grants from the propriectarics of the neck. 
No attempt would be made to disturb titles so derived: and the 


(87) 3d Dallas, 412. 4th Dallas, 3. 

(88) Same. 

(89) Constitution of the United States, Article 3d, section 2d, and Act of 
September 24th, 1789, section J2th. | 
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contest would. be mainly fer the sovereignty of the territory. 
Thus respecting and protecting private rights, her claim would 
be stripped of all its harshness: and, if successful, whilst it en- 
Jarged and enviched her territory, weuld be a monument of her 
justice. een 
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CHAPTER II. 


OF THE CIVIL DIVISIONS OF THE SPATE OF MARYLAND. 

Aw Enquiry into the territorial seis, within which the powers 
of the government of Maryland may be exercised, enters neces- 
sarily into the consideration of the extent and exercisé of those 
powers. Hence the details of the preceding chapter were not 
only necessary (as a part of the history of the province of 
Maryland) to illustrate the causes of its grant, the circumstan- 
ces under which that grant was made, and the origin, progress 
and issue of the several contests, w hich have abridged it to its 
present limits; but also to exhibit an accurate view of those 
abridged himits, to which the powers of government we are 
about to consider, must be conifined in their exercise. The histo- 
ry of these controversies is wrapped up in musty records, to 
which but few of our citizens can have access, and which are in 
general too uninviting, fo tempt even curiosity to explore. that 
history through such channels. Yet the reader would Jook 
in vain elsewhere, for a knowledge of the present hmits of the 
State, or of the causes of their variance from the calls of the 
charter. | 

The view, which has been taken, would suffice for the conside- 
ration of those powers, which may be peculiarly called State 
Powers,” as being undivided and extended over the whole State, 
by the act of the same officer. These, however, form but a small 
part of the power of the State government. In order to the proper 
exercise of a great portion of it, it has been found extremely 
convenient In some instances, and absolutely necessary in 
others, to subdivide it, not only with reference to the objects over 
which it is to be exercised, but also to the extent of territory. It 
is not possible for one man to excroise, in person, the entire pow- 
ers of government over a country of any considerable extent, or 
to exercise, in person, any one entire branch of that power, 
Where its objects are numerous, and call for the frequent. and in- 
Stant application of it. Noris it the policy of a republican ga- 
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A. THE CIVIL DIVISIONS [Intro. 


vernment, to weaken the responsibility of those, who actually ex- 
ercise its powers, by interposing between them and the govera- 
ment, and as their principals, great state officers, as deposita- 
ries of its powers, or entire branches of them, who, by their willand 
discretion, prescribe and reeulate the subdivisions of power, and 
contro] the agent. Such subdivisions’should be made by the people 
themselves; and the officers, clothed with such fractions of State 
power, should come directly from, and be directly responsible to the 
people themselves, and not to one creat state officer. Hence, in 
Maryland, not only are there numerous subdivisions of State pow- 
er with reference to its distinct objects, but nearly every branch of 
it is broken up into similar county or district powers correspond- 
ing, except as to the territory over which they are to be exercised. 
The only subdivisions whieh are connected with the eivil and 
political history of the state, are those of 
I. Shores. ; fr 
SP OUMies.)/2 770 0 ye wee ae rae 
3. Districts. 7 - et Chest 
The subdivision of counties mto hundreds, in this State, is 
coeval with. the existence of counties ; and, indeed, during the 
first year of the colony, each hundred of the county had its dis- 
tinct representation in the legislature, and in thig respect bore 
the same relation to ils county, which the counties now do to 
the State. But they are now of little, if any, utility; and the 
very traces of their limits have been obliterated, and are unknown 
in many of the counties. They have, in fact, in a great degree, 
ceased to be subdivisions, because the subdivisions of power, for 
which they were created, are changed, although there are yet a 
few cases arising under our old statutes, in which it is necessary 
‘to recurtothem. In most of their purposes, they have, however, 
been superseded by the election districts, which have. taken their 
place even as to constables, who were so peculiarly the officers 
of the hundred, but are now appointed for election districts. 


(1) Of the Shores. 


The subdivision of shores arises from the intersection of the 
State by the Chesapeake bay, which divides it into eastern and 
western sections, respectively called, “the Eastern and Western 
Shores of the State.’ his natural division of the State has be- 
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come a civil division from adventitious circumstances, which 
have principally passed away, but have left the division behind 
them, in many eases to answer no purpose, but to foster the un- 
reasonable jealcusies, which, 12 some measure, gave it birth, and 
which, ia its turn, it sustains, and is likely to perpetuate. . As a 
civil divisien, 1t hus been established by our Constitution upon 
such a basis, and with such securities for its continuance, that it 
will probably never cease to exist but with the State; :and such 
has been its tendency, whilst thus sanctioned and sustained, to 
create a difference in feeling, and asupposed difference in inter- 
est, that at present, by the force of law or custom, it ente ers into 
every state election. Jn its origin, it was the creature of cone 
venience. It was introduced for, and doubtless accomplished, 
useful purposes. The settlements on the two shores were remote 
from each other. . The facilities of intercourse, which we now 
enjoy, did not then exist; and the location of state afficés, on 
both: shores, was made for the accommodation of the settler. 
Yet, (as the reader will hereafter perceive, in examining the his- 
tory of the state offices as they existed before the revolution,) this 
division was extended to but few of them. It was not then known 
to the law, in the constitution of either branch of the legislature. 
It did not then exist in relation to the land office, or the institu- 
tions connected with it, a8 it does at this day. It was not then 
respected by the proprietary, in the selection of his governor and 
council, as it is by imperative custom at this day... Then it was 
not introduced, or used, as it has been since the adoption of our 
present constitution, asa mere preserver of the balance ef politi- 
cal power betueen the two shores; and herein is the distinction 
between this civil division as it now exists, and as it existed before 
the revolution. Then its purposes were legitimate ; and its ob- 
ject, as to the offices to which it applied, was to subserve the con- 
venience of the citizen. Now it is a mere check to preserve the 
balance of power between the two shores, which, as to most of the 
offices, is not on!y not required by a regard to the convenience of 
bersons transacting business through them,.but is even inconsis- 
tent with it, and is a mere element of strife, which tends to merge 
our regard for our common state and its interests im mere shore 
Jealousies. Yet by custom in many'cases, and by law in others, 
the division has become very prominent, and it is therefore neces- 
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sary to notice the cases to which it is so extended. Where it 
exists by custom against or without law, it can scarcely be regard- 
ed as an authoritative distinction; yet that custom has become 
so inveterate, that the necessary precautions for its preservation 
are always observed; as, for instance, in elections by the legisla- 
ture, where some order preliminary to the election, is usually 
adopted, for the purpose of prescribing and regulating such elec- 
tions in conformity to the custom. This custom is also worthy 
of consideration, as a striking illustration of the tendency of our 
constitutional and other institutions as to the two shores, and of 
the spint which they are calculated to engender. By a. custom 
which is now never departed from, except in sudden revolutions 
of political power in the State, the Governor, who ‘is elected an- 
nually, and is eligible only for three successive years, is taken al- 
ternately from the two shores. «By a similar custom, his council, 
which consists of five persons, is always composed of two resi- 
dents of the Eastern, and three residents of the W estern Shore. 
This is followed up even in the election of officers of the House 
of Delegates. Some regard is paid to it inthe choice of speaker, 
although it*has less influence upon this election, than upon that 
of any other officer of the Elouce. If the clerk of the House be 
taken from one shore, it is the practice fo take the reading clerk 
from the other; and in the election even of committee clerks, 


1S a practice equally as inv eterate to elect two from the eastern, 
and three from the Western Shore. ) 


Such being the customary respect paid to this subdivision, we 


are now to consider the purposes for which it is established as a 
civil division by law.. 

In the election of Senators to represent us in the Senate of the 
United States, our state laws require that one of the senators shall 
always be an inhabitant of the Eastern, and the other of the Wes- 
tern Shore. (1) This is a restriction imposed by state laws, which 
it is proper to respect, and. which will probably always be respected. 
Yet state laws cannot attach this to the office of senator of the 
United States, as a necessary qualification. The Constitution of 
the United States requires only that the senator should be a resi- 


t 


dent of the state for which he is chosen; and it gives the senate 


, 


(1) Act of 1809, chap. 22, November session. 
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the exclusive power of judging of the qualifications of its members. 
The Constitution of the United States can alone prescribe inper- 
hee qualifications; and the only power delegated to the states, 
is that of prescribe the time, place and manner of holding the 
election under and with respect-to the qualifications so prescrib- 


ed; and even as to the time and manner of holding them, there is 


a power reserv ed to congress under that constitution to prescribe 
them by law, and so to alter or repeal all inconsistent state regula- 


trons. (2) The state gov ernments have no power to superinduce- 


any new qualification for this office; andthe restriction of the 
act of 1869, being a self imposed restriction, attaching a qualifi- 
cation not known to the Constitution of the United States, although 
entitled to all respect, is not so authoritative that the neglect to 
observe it would invalidate the election. 

In the election of State Senators, our constitution requires, 
that of the fifteen members which compose it, nine shall be chosen 
from the Western, and six from the Eastern Shore. (3)’ 

In the organization of the Court of Appeals,.the two shores also 
constitute two judicial districts; for although there be but one 
Court of Appeals, yet that court is required to hold distinct ses- 
sions on each shore, for the exercise of the appellate jurisdiction 
. of that shore, and ee is a distinct office and clerk appurtenant 
to this court on eachshore. (4) 

So, also, there is a-distinct organization of the land office for 
each shore, carrying: with it in its train the offices of judge, 
register of the land office, and’examiner. (5) 

There is also a treasury office for each shore, established by the 
constitution, and a distinct treasurer for each. (6) 

As we shall have occasion, hereafter, to enquire into the ori- 
gin and constitution of these several oflices, it is sufficient for our 
present purposes to notice their existence, as predicated upon 
this subdivision, ‘Phe brief-view which has been given of the 


/ 


(2) Constitution of the United States, Article Ist, section 4th. 

(3) Constitution of Maryland, Articles 15 and.16. 

(4) Constitution of Maryland, as amended by the Act of 1804, chap. 55 
and carried into effect by the Acts of IS15, chap. 215, and 1816, chap. 15]. 

(5) Constitution of Maryland, Article 51, and Acts of November, 1781, 
chap. 20, section 3d, and 1795, chap. 61 sections 3d, and 5th. 

(6) Constitution of Maryland, Art. 13th. 
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extent to which this natural division of the State exists as a civil 
division, will at once show the truth of the remark: ‘ That 
there is scarcely any State office, into the appointments to which 
it does not enter, and that ai present our Staie is divided into two 
» distinct sections, which are regarded as having as distinct portions 


of the political power of the State, as if they were distinct mem- ° 


bers of @ mere confederate government.” These institutions 
thus impart to oar state the character of a confederacy of ‘the 
two shores; and the natural result of their distinct organization 
as guasi-confederaies, is uncontrollable jealousy between them, in 
every question into which a supposed difference of interest may 
enter. The very fact that they are thus separated, begets a be- 
lief of the existence of distinct interests in many cases where they 
de not exist, as has been seen in many questions agitated in this 
State. Its tendency has been to induce us, each to regard the other, 
as strangers and alicns In our own land, and to cripple our state 
energies On every occasion which calls for their full exertion. Our 
citizens sec, feel, and deplore this, yet they continue to give fresh 
vigour to this feeling, by extending it to every state operation. It 
has become manifest to all, that this division of state offices exists 


In many cases, where itis not only entirely unnecessary, but even 


prejudicial. This distinction may be worthy of preservation In. 


the distribution of clementary political power, as in the organiza~ 
tion of the legislature, and in the constitution of the supreme ex- 
ecutive power; yet it cannot be denied, that as to many of the 
minor offices, it is a mere sacrifice, of convenience and public 
economy at the shrine of shore jealousy. In passing from the 
consideration of this civil division, it must be remarked, that, 
wherever it is established by the constitution, every change of it, 
or of any part of the constitution which relates particularly to 
the Fastern Shore, must be made not only as other constitutional 
amendments, by a bill passed atone session of the General As- 
sembly, and, after publication to the people, confirmed atthe next 
session of the Assembly after a new election; but such change 
must also be concurred in at both sessions, by ho thirds of all 
the members of each house of Assembly. (7) ; 


(7) Constitution of Maryland, Article 59, 
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Chap. I], OF THE STATE OF MARYLAND. “9 


¥, 


ait id (2) of Whe Counties. 


1) 


The cabdit eons Call ed « Counties,’ as well as (role of, ca 


dreds, were instituted in England about the commencement of 


the ninth century, by the illustrious king Alfred:.and with their 
srain of correspondent officers, such as sheriffs, coroners, justices, 
and constables, were borrowed by the colonists of Maryland from 
che institutions of the mother country. That of hundreds has in 
a great degree ceased to exist, but the counties still remain as 
. the principal civil divisions of the State; for even where divi- 
dions of a more extensive kind have been formed, they haye been 
zenerally formed by the combination of counties. Itis not, how- 
ever sufficient ‘to refer to.these, as. existing civil divisions. 
Many of them were erected by orders in council, to which we 
must refer, not only for their origin and original extent, but in 
some instances even for their present limits. Of. these orders, 
_ ‘some are lost, and others are locked up in unpublished records. 


. And even where they are, determined by acts of Assembly, these ° 


"are scattered over such a mass of legislation, that it is difficult to 
collect them; and the sources whence they are to be collected are 
accessible to but few. Hence there are few subjects, about which 
the people of this State are so ignorant, as in reference to the 


manner in which, and the time at which the counties of the State — 
were erected, their original extent, and their gradual contraction _ 
or extension to their present limits. A staking illustration of 


this was furnished in the recent contests before the legislature, 


about the true location of the boundary line between Anne Arun- 
_del and Calvert countices., These countics were erected between 
the years 1650 and 1660, and the definition of their common boun- 
dary‘had been suffered to rest upon thé vague and indefinite 
expressions of orders in council and acts of that period, until, at 
length, in 1822-23, when it was taken up for final adjustment, it 
had become unintelligible in its descriptive terms; so that the 
legislature found it necessary to establish a new line, as a line 
of compromise, running between the lines severally contended 
for by these countics. We will,.therefore, briefly notice the 
origin and limits of the several counties, as serving not only to 
prescribe the extent of mere county powers, but also, in some 
degree, to illustrate the progress of the settlements of the State. 
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ae Poche gate Maspeney CIVIL DiVISIONS _-“. [intro 
a Ee 
The Bibte of Maryland is divided into nineteen counties, of 


which eight are situated on the Eastern, and eleven on the. . 


_ Western Shore. Those on the Eastern Shore are Cecil, Kent, 


Queen Anne’s, Talbot, Caroline, Dorchester, Somerset end Wor- 
cester; and those on the Western, are Allegany, Washington, 
Fre derick, ‘Harford, Baltimore, Montgomery, Anne Arundel, 
Prince George’s, Calvert, Charles and St. meal s, of which we 


will speak in the order of their origin. 


The first settlements within -the State, w hich were. ae Ghdee 
the authority of the proprietary, were at, and near St. Mary’s, 


“and were made in 1633-34. At that time, as has been remarked 


in the preceding chapter, there was a.small settlement on Kent 


Island, which had been there planted by Clayborne, and which, 


afier Clayborne’s rebellion, was reduced to ‘submission, and 


became the nucleus of the Eastern Shore settlements. This 


settlement, and that of St. Mary’s, were the only distinct and 
recognized settlements of the province, for some years after its 
colonization’commenced. At that period, St. Mary’s was the 
name of a settlement, rather than ofa county; and as the settle-, 


ments around it progressed, they were erected into hundreds, and 


became constituent parts of the county or settlement. At length, 
in 1650, a new county was erected in the northern part of the 


~ Western Shore ; and it seems, also, that by an order in council 


of that year, a. part of the territory on the south side of the 


Patuxent river, was erected into a county called Charles. (8) 


In 1654, this last mentioned order in council, was repealed by 
another order in council of July 5d, 1654, “and a new county 


erected, under the name of Calvert, which was bounded on the 


north by’a creek, on the west side of Chesapeake bay, called 
Herring bay, and on the south side by Pinehill river or creek to 
the head, and through the woods to the head of Patuxent river, 
which constitute, says that ordcr, the northern bounds of St. 
Mary’s. (9) In the ensuing October, and after the government 
of the province had been taken out of the hands of Stone, the - 
proprietary’s governor, and the rule of the province had been 
assumed by Cromwell’s commissioners, an ordinance was passed 

(8) Acts of 1650, chap. 8, and Land Records, Liber 1, folio 615, 

(9) Order in Council of July 3d, 1654; in Land Records, Liber}, folio 615. 
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Chap.1L} ©. OF THE STATE OF MARYLAND. ~ 


by the authority of these commissioners, which declared that 
“ali the lands extending from Marsh’s creek down the bay, 
including all tle iands on the south side of the bay and cliffs, 
with the north and south sides of Patuxent river, shall consti- 
tute a county, to he called (as it 1s, says the order) Patuxent 
county.” (10) in 1058, upen the restoration of the government 
to the proprietary, all the acts and orders of Cromwell’s commis- 
sioners' were annulled at one fell swoop, and with them, of 
course, this ordinance of 5th October, 1654; by which repeal, the 
boundaries prescribed by the order in council of July 3d, 1654, 
appear to have been restored. (11) In the year of this restora- 
tion, a new county was erected, under the naine of “Charles,’’ 
which was separated from St. Mary’s by the Wicomico river, and 
extended thence up the Potomac river to the uttermost settle- 
ments, and thence te the head of Wicomico. (12) St. Mary’s 
having always been the extreme southern county of the Western 
Shore, it was therefore always bounded on the east by the bay, 
and on the south by the bay and the Potomac. Thus the boun- 
daries of St. Mary’s continued to be defined, until 1695, when 
they were definitively and finally settled by the act of May ses- 
sion, 1695, chap. 13, confirmed and made perpetual by the act 
of 1704, chap, 92, which declares “that St. Mary's county shall 
begin at Point Loox Out, and extend up Potowmac river to the lower 
side‘of Bird’s creek, and so over by a straight line drawn from the 
head of the main branch of the said Bird’s creek, to the head of In- 
dian creek in Patuxent river, including all that land lying between 
Patuxent and Potomac rivers, from the lower part of the said. two 
creeks and branches of Bird’s and Indian's creek: by the line aloye 
said, and by Point Look Out.” 


Population of St. Mary’s in. 179], 15,5144—in 1801, 13,669-—in 
Isit, 12,794—in } Nepal eal eae rie 


(10) Ordinance of 5th October, 1654, in Land Records, Liber 2, folio 423. 

(11) See this general repealing orderof 1658, in Court of Appeals records, 
Liber S. folio 373, which was in direct conflict with the treaty, by which the 
province was surrendered by Cromwell’s commissioners to Fendall, the pro- 
prie tary’s rovernor. 

(12) Order of 10th May, l658, in Liber S. Court of. Appeals Records Li 
Council Chamber Records, Liber HIT, page 19. 
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Kent County, on the Eastern Shore, seems to have borne the 
same relation to the counties of that shore, which St. Mary’s did 
to those of the Western. It was the nucleus around which the 
other. counties have been formed. We have seen that the scttle- 
ments made by Clayborne, on Kent Island, were anterior to those 

of the proprietary; (18) and when these settlements had passed 
under the dominion of the proprietary, Kent and St. Mary’s re- 
“mained the only civil divisions of the province, until 1650, the 
Kent settlement being @ commanderate, and placed under the 
rule of an officer called the commander of the Isle of Kent. Of 
the nature and character of this oflice, and the character thereby 
imparted to the settlement subject to it, we shall have occasion 
to speak hereafter; and, for the present, it will be sufficient to re- 
mark, that it was a civil division analagous to that of a county. 
About the year 1650, and between that and the year 1660, seve- 
ral new counties were erected on the Western Shore; but on the 
Eastern Shore, the first distinct civil division, after that of Kent 
Island, was Talbot, which was erected about the year 1661, out of 
the territory south of Kent Island. After this were created, 
Somerset in 1656, Cecil in 1674, Dorchester in or about 1669, 
Queen Anne’s in 1706, Worcester in 1742, and Caroline in 
1773. Settlements were made on the southern part of the Eas- 
tern Shore as early as 166], under Elzey and others, of which we 
have already treated; (14) but they were, in the first instance, re- 
garded as settlements or colonies, subject to the jurisdiction of 
the province at large, and not as distinct civil divisions, until 
Somerset county was erected. The subdivision called the Isle of 
Kent, being in its origin, as was St. Mary’s, the name of an un- 
defined settlement, the county of Kent received its definite limits 
from the erection of other counties around it. I have not disco- 
vered the order, or act, by which Talbot was erected out of the 
territory lying south of Kent Island settlement; but the legis- 
lative records first show its existence in 166]. On the north, 
Cecil county was erected in 1674; and the proclamation erecting 
it, extended it from the mouth of the Susquehanna river, and 
thence down the eastern side of the bay to Swan Point, thence to 


(13) See Supra 6. ‘ 
(14) Supra 19. 
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Hell Point, and thence up Chester river to the head thereof. (13) 
Jn 1695, Kent Island was attached to Talbot county; and at 
length in 1706, when Queen Anne’s was erected, Kent received 
precise and definite limits. (16) The bounds assigned were, “‘on 
the north Sassafras river from the bay to the south end of the Long 


‘Horse bridge, lying over the head of the said river, and thence a- 
_ straight line, drawn east and by south, to ihe exterior bounds of the 


province; on the cast by the lines of the province, until they intersect the 
southern line ; on the south, a line beginning on the bay with Chester 
river, and running with the same to a branch called Sewell’s branch, 
and with that to its head, and thence by a due east line to the eas- 
tern bounds of the province ;—on the west, the bay.” lis eastern 
limits being dependent upon the eastern limits of the province, 
were of course not adjusted until the close of the controversy be- 
tween the proprietarics of Maryland and Pennsylvania, of which 
we have already so fully treated. The other lines are the same; and 


the adjustment with the Penns having thrown the peninsular line, 


which divides Maryland from Delaware to the centre of the pen- 
insula, so as to cross the heads both of Sassafras and Chester, it 
has given to this county a natural boundary on all sides except 
the cast, its bounds now being the Sassafras river on the north, 
the bay on the east, Chester river on the south, and the eastern 
line of the province from Chester to Sassafras on the east. 

. Population of Kent in 1791, 12,836,—in 1801, 11,774,—in 
181}, 11,450,—in 121, 11,453. 

Awnxp Arnunpun County was erected in 1650. In its origin, 
it was a settlement called Providence; and therefore the act of 
1650, chap. Sth, erecting it, simply enacts, “that all that part of 
the province over against the Isle of Kent, called Providence by 
the inhabitants thereof, shall constitute a county to be called Anne 
Arundel.” In 1654, Calvert county was created out of the ter- 
ritory south of Anne Arundel; and by an‘ordinance of Crom- 
well’s commissioners, the name of Providence was substituted for 
that of Anne Arundel, whilst from that period until 1658, and whilst 
the province was under the government of the Protéctor’s com- 
missioners, Calvert bore the name of Patuxent. Upon the resto- 


(15) Counci! Chamber Records, Liber RR.30. . 
(16) Acts of 1695, chap. 13, and 1706, chap. 3. 
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ration of the proprictary’s government, and the genera} repeal of 
the ordivances passed during the usurpation, the original names 
of both were restored... By the order in council of July 3d, 1654, 
first erecting Calvert county, the bounds between it and Anne 
Arundel, were declared to be ‘‘a creck on the western side of the 
bay, called Herring creck, and thence through the woods to the head 
of Patuxent river. The subsequent ordinance of Cromwell’s 
commissioners passed in October, 1654, declared, that Patuxent 
(which name Calvert had then received) should be “a county ez- 
tending from the south side of Marsh's or Oyster creek, including 
all the lands on the south side of the bay, and the cliffs, with the 
north ond south side of the Patuxent river, and shall be called, as it 
is, Patuxent county.” At the same time, an ordinance was also 
passed, declaring that Anne Arundel county shall be called 
Providence, and that its bounds shall be Herring ereek, including 
all the plantations and lands with the bounds of Patuxent county, 
i.e. to a creck called Marsh’s or Oyster creek. (17) Upon the 
restoration of the proprictary government, an order in council 
was immediately passed, (which, by the bye, appears to be in- 
compatible with the treaty under which the government was sur- 
rendered,) declaring void all the acts and orders passed during 
the defection from the proprietary government, and directing, in 
true vandal spirit, that they be razed and torn from the records. 
(18) These ordinances, thus changing the name and the bounds 
of the two counties, appear to have fallen within the range of 
this sweeping order, which therefore restored the original name 
and bounds. Thus the question of the boundary rested (except 
as affected by the proclamation of 6th Junc, 1674, alluded to in 
note (20) infra) until 1777, when it appears to have been held, 
by the House of Delegates, in deciding upon the eligibility of a 
Mr. Mackall, that the creek, at present called Fishing creek, 
was the reputed and long received boundary between the two 
counties. (19) It was again agitated in. 1809; and finally in 


(17) These several orders and ordinances may be seen in Land Records, 
Liber 1, folio 615, and Liber 2, folios 423 and 428, 

(15) Court of Appeals Records, Liber S. 378. a 

(19) At October session, 1777, an act of Assembly was passed, appointing 
commissioners to ascertain and establish the divisional line between these 
countics, who were to report their proccedings to the next General Assembly 
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1$22, an act was passed, appomting commissicners to ascertain 
and establish the divisional line. In 1823, an act for its definitive 
ascertainment was passed, which directed that the commission- 
ers, appointed by the act of 1822, should locate it according to 
given metes designated on the plot returned by them, beginning 
the line at the mouth of a creck called ‘‘ Muddy or Red Lion’s 
creck,” the same being a line of compromise between the con- 
flicting clarms of the two counties. And in J824, another act 
was passed, defining this creek to be one known by the name of 
South or Middle creck. (20) Thus terminated a controversy, the 
full detail of which is not necessary for our present purposes. 
The claim of Calvert embraced an extent of territory more mate- 
rial to her by its gain, with her present contracted limits, than 
the loss of it would have been injurious to the extensive county 
of Anne Arundel. It appears from the report of a committee of 
the Legislature in 1824, that her claim did not extend to Herring 
creck, the boundary assigned by the order of July, 1654; but 
that Marsh’s creek being the conceded boundary, the dispute 
was as to the true location of that creck; and that Calvert, on 
the one hand, contended that it was a creck falling into Herring 
creck near ifs mouth, and extending westwardly with that creck 
to one of the heads of Lyon’s ereek, and thence with Lyon’s 
creck to the Patuxent; whilst, on the other hand, it was held by 
Anne Arundel that it was the creek now called Fishing creek. 
Whatever may be the fact, as to the long continued and universal 
admission and reception of Marsh’s creek as the true boundary, 
and whatever effect such reception of it might have upon the 
question of right, there appears to have been a mistake in the 
supposition that the order of July, 1654, was wholly inoperative. 
The act of Assembly, alluded to in that report as having repeal- 
for its ratification: but no adjustment of the boundaries was made under it. 
See act of October, 1777, chap. 7th. 

(20) Acts of 1522, chap 109; 1823, chap. 183, and 1824, chap. 193. In the 
progress of this controversy, no notice appears to have been taken of the pro- 
clamation of 6th Junc, 1674, which declares: That the north side of Patuxent 
river, beginning at north side of Lyon’s creck, shall be added to Anne Arundel 
county: The eflect of this was to make Lyon’s creek thé limit of the southern 
extent of Anne Arundel county. See this proclamation in Council Chamber 
Liber Records, RR, Council Proceedings, 3U. 
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ed this order, was the ordinance of October, 1654, above alluded 
to, which was itself repealed in 1658. UWowever, the question is 
now at rest; and the southern boundary of Anne Arundel, sepa- 
rating it from Calvert, is the line above described, running to the 
Patuxent. The Patuxent, its original boundary, still separates it 
on the west from Prince George’s and Montgomery counties. 
On the north, its bounds were not definitive until the creation of 
Baltimore county in 1659, out of the territory lying north of the 
Patapsco river, which was the original boundary between it and 
that county. By reference to the remarks upon the latter county, 
it will be seen, that, in 1698, a part of the territory lying south of 
the Patapsco was taken from Anne Arundel, and attached to it: 
but that, in 1725, the original boundary of the Patapsco was re- 
stored, and continues to this day. 
Population of Anne Arundel (21) in 1791, 22,598—in 1801, 
22,623—in IS11, 26,668—and in 1821, 27,165. 
Catvert County was erected in July, 1654. By reference to 
the remarks upon Anne Arundel county, it will be scen, that, in 
October, J654, and after the government of the province had pass- 
ed into the hands of Cromwell’s commissioners, it received the 
name of Patuxent, and continued to bear that name until the re- 
storation of the proprietary, government in 1658, when the origi- 
nal name of Calvert was restored by the general repeal of the 
acts and orders passed during the defection, and has continued 
until this day. The state of the boundaries between it and Anne 
Arundel, from the period at which Calvert was created until the 
final adjustment in 1624, has also been fully exhibited under 
that head. On the south, it was originally separated from St. 
Mary’s by Pinehill river or creek, to its head, and a line running 
thence to the head of Patuxent river: which constitute, says the 
order of July 3d, 1654, the northern bounds of St. Mary’s. The 
ordinance of the following October, above alluded to, directed 
that it should extend south “from Marsh’s creek down the bay, 
including all the lands on the south side of the bay and the cliffs, 
with the north and south side of Patuxent river.’ he effect of 
the general repealing order of 1658, appears to have been, the 


(21) The statement of the population of the several counties in 1801], is 
taken from the corrected census reported by Marshal] Etting on 21st December, 


1801, which, as to this county and some others, varics from the original return. 
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restoration of the bounds assigned by the order of July, 1654; 
but both these, and its western boundaries, were finally adjusted 
by the existing act of 1695, chap. 13, which separate it from St. 
Mary’s, Charles and Prince George’s, by the Patuxent from its 


source, until it meets the ee line between it and Anne 


Arundel. 
Population of Calvert in 1791, 6 8,6 pi 1801, 8,297—1in oe 


§,005—in IS21, $,075. 

_ Cuarizs County was one of the first fruits of leva io the 
proprictary; upon the restoration of his government in 1658, A 
county of that name had been established in 1659, by an order 
in council, which was repealed in 1654, and the county of Cal- 
vert erected in its stead. (22) But on the surrender of the pro- 


vince to Fendall, the proprietary’s governor, one of his first acts 


was the creation of this county, the bounds of which, as defined 
by the commission appointing officers for it, were “the river WVi- 
comico to its head ; and from the mouth of thet river, up the Poto- 
mac as high as the settlements extend, and thence to the head of 
Wicomico.” (23) Upon this general and vague description, its 
boundaries were suffered to ,rest until 1695, when Prince 
George’s county was formed out of the territory lying north of 
the Mattawoman creek, and the limits of Charles rendered defi- 
nite by the act of 1695, chap. 13, confirmed and made perpetual 
by the act of 1704, chap..92. By this act, it is separated from 
St. Mary’s on the east, ‘by the line already described as the wes- 
tern boundary of St. Mary’s ; and on the north from Prince George's, 
by the Mattawoman creek, and a straight line drawn thence 
to the head of Swanson’s creck, and with that creck to the Patuz- 
ent.” No change of this adjustment has been made, except 
in the boundary between it’ and Prince George’s, which is 
slightly varied to the west by an artificial line running from the 
Mattawoman to a given point on the Potomac, nearly opposite 
to Mount Vernon. This line was adopted as the boundary be- 
tween the Potomac and the point at which it leaves the Matta- 
woman, in lieu of the Mattawoman by the act of 1748, chap. 


(22) Land Records, Liber 1, folio 615. 
(23) Liber S, Court of Appeals Records, 10th May, 1658, and Council] Cham- 


ber Records, Liber H u, 19. 
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88 THE CIVIL DIVISIONS intro. 


14, (21) Onthe south and cast, ese county has always been 
bounded by the Potomac. 

Population of Charles in 1791, 20,613—in 180], APs in 
ISJ1, 20,245—in 1821, 16,5090. : 

Baurimore County was formed out of the territory north of 
Anne Arundel, in or about the year 1659. Our researches have 
not enabled us to discover the order in council by which it was 
erected ; but the legislative records shew, that it did not exist be- 
fore 1659; and the first description which we have of its bounds, 
is contained in the proclamation of Gth June, 1674, which declares 
that the southern bounds of Baltimore county, shall be, “ the soulh 
side of Patapsco river, and from the highest plantations on that 
side of the river, due south two miles mto the woods.” -In 1698, 
an act was passed, adopting a boundary line which had been lo- 
cated between Baltimore and Anne Arundel counties, by com- 
missioners appointed under an ordinance of Assembly passed in 
1696.. This line, which is particularly described in this act of 
1698, and which began upon the bay about one mile and a quar- 
ter to the south of Bodkin creck, attached to Baltimore county a 
considerable tract of country lying south of the Patapsco; but 
in 1725, this act of 1698, so far as it attaches to Baltimore coun- 
ty any part of the territory south of the Patapsco, was wholly re- 
pealed by the act of March, 1725, chap..Jst. (25) This last men- 


(24) This act of 1748, chap. 14, enacts: that after 10th December, 1748, 
the “land lying in Prince George’s county, and contained within the follow- 
ing bounds, to wit: by a line drawn from Mattawoman run, in the road com- 
monly called the Rolling road, that leads from the late dwelling plantation 
of Mr. Edward Neale, through the lower part of Mr. Peter Dent’s dwelling 
plantation, until it strikes Potomac river, at or near the bounded tree of a 
tract of land whereon John Beal, junior, now lives, and thence with the river 
to the mouth of Mattawoman, shall be a part of Charles county.” 

(25) The following is the description of the bounds as fixed by this act of 
1693, chap. 13, and as they remained from that period uatil 1725, “beginning 
at three marked trees, viz. a white oak, a red oak, and a chesnut tree, stand- 
ing about a mile and a quarter to the southward of Bodkin ereek on the west 
side of Chesapeake bay, and near a marsh and a pond ; thence west until they 
cross the mountains of the mouthof Magothy river, to Richard Beard’s mill ; 
thence continiing westward with said road to William Hawkins’ path to two 
marked trees ; thenee along said road near to John Locket’s road to two 
marked trees ; thence leaving said road by a line drawn west to William 


Slade’s path to two marked trees ; thence continuing west between the 





‘ 


eine oe 








pelo onequiy! fl ws se ion Dato OF how ‘onlinetaas’ Ilta—l504 subtle obidar 


ap oh Vi en Vi to ey mine pred neltans aotontt ¢ “ehond boiPeced’ ‘oud 


bre enn festammenyra 


@  —eveaacamane 
‘oongent act). i cinbsued_ gait i 
eh” eid! Yo. ahisetf one ot beet nth, i 
igito: boing yline me te boknans: nv roilia. “oil f 
ahenr sion etirormalitos na odF sboniles iow tots! os 
4 enh ode tiasndins ahi to epllareer, atl TOU, ‘tm atote, vod sits fo! 
wiftena owl? doldur of aitiunsil aroha quia Teo eon egies ovata oly? ba 
aT potiitebal bag ouysy 7 Swilyioilt aaw bobuetys ton bot sant) | 
Bey pia sromillecl eniiages saline He don odd To. Sonal! bash 
NH id boweleee wri! IoUa haat ous saoW joihw yee ot oldedy stm 
aut? eo hiaonee | hivoule Mt hagll lomtevorihy .t: ToL he HOWKBl OOTY oP 
yom ball Tinie voce fers uf ort to aisha (Line cult to andiatnata. reall” 
bieotiterieiedod ub? bat ebu (oasis mad, agit Hoidw EA .qpdo SOaT wil 
ott lo baal odd ii JobaordA sand bas ~HIwoOS ails od seach only Oh’ 
horeivor-gitind conqhie T adi to iivog Vor oT. Acoma Si) 
"saortnasevid debs cf “fe nite CSTE iaip lf 9 lo ton out, tileboursé, ome 
isn dowe bedaiioo bre inal mioteow oil} omumpod ogaipntah galt’ 
MAST Ve toa ote yd ALTE of anes Aritabar't, to. colton wit 
Borns, anivborl to ehavod ont onidivoash Bi sloidey, BE ape 
SDiw not bloods You inazute’t it} galdos ot eBe eensil: etd gael ‘ x 
nratye oA wt: vines sed iw bisa, ation ‘ororwisln “I lo acveril oto Ns 
volienrosy ond seo "to zip Gagod HO MNOS oA “90a rO1y itor) 
alt to. toitinRob Stiga bee baie mone od? nogu, dor od Dobe re 
foals 4d wonky SOUL ine eyes orontittetl to wiail selena a | 
ie aningad daldig ch aiqola enw oil otaiuls % at nite OOS 1 te” ie i 
“nol Silt of eodonn Laidilitin dltive sonod) eon bith anita e Yet” ya 
o Dehatize Yeon ent divom ale ad (O&) coal maps a 





































to windy 19108 Po ob nero. Cede then roriveahepeiet one yiftogct A Yo an f guard, « Wr, 


“1 ot Lvet shone ow) of teow goisnitaorasced) paso hodvers cel of bath 

molting Paget chao, adi aeon guibacie-emiy hodaid owt oe etitd Ridin oi | 
dives ot ao, bie: glured oonioeda tanh ead Bee te shia dio sit th 6 
Sybil, AM of VM VE mena oil ig tise pomadthsnuytaraey, Tabs . 


Yo elenwod ost + logredt iaonze of? of taviy high ont qi oe tna seth 
Yo pybol word ott Moiat ye a, sont ‘od Quant ao oad siott 
ot me! reeney haw ernsomecet ” whore vai rbd i 
ther abe i 43 " 


nan sis hy 





Oi) TH CIVIL DIVISIONS 


the limits of the province, snd was bounded on the east by the 
bay and the Susquehanna; 


and such continued to be its extent, 
until the 


establhshinent of Harford county by the act of 1773 
chap. 6th, which separaies it from Baltimore county by a Ime be- 


gipning at the mouth of Little Gunpowder miver, and running 


with that river to us fountain head, and thence north to the Penn- 
sylyamia line. 


Population of Baltimore county (exclusive of Baltimore town 
or city) in 1791, 25,434—in 180], 3, 716—in 1811, 29,255—in 
1821, 33,465. 

Tatnor County was formed in 1660 -61. The order by which 
it was created, has not been found; but the Assembly proceed- 
ings first show its existence in this year. 


The existing records 
of the province have 


not discovered to us what were its ex- 


act limits anterior to the year 1706. In that year, they were de- 


finitely settled by the existing act of 1706, chap. 3d, which enacts 
“that the bounds of Talbot county shall contain Sharp’s Island 
Choptank Island, and all the land on the north side of the Great 
Choptank river; and extend itself up the said river to Tuckahoe 
Bridge ; and from thence with a straight line to the mill, common- 


ly called and known by the name of Swetnam’s mill, and thence 
lown the south side of Wye river to its mouth, and thence down 
the bay to the place of beginning, including Poplar Island and 


Bruff’s Island. 


Population of Talbot in 1791, 13,0S4—in 1801, 13,436 36—in 
S11, 14,230—in 1821, 14,389. 


SomerserT County was erected by the governor’s order of 
92d August, 1666, which assigned to it, as its limits, on the 
south, the southern boundary of the State on the eastern shore; 
on the west, the bay: on the north, the Nanticoke river; 


and on 
the east, the ocean. 


This county was formed to embrace the 


called John Digge’s road, about a mile above the place called the Burnt 


}Iouse woods ; and running thence up the said road-to a bounded white oak 
standing on the east side thereof, at the head of a draught of Sam’s creek ; 
thence N 50° E to a Spanish Oak standing on a ridge near William Roberts's 

and opposite to the head of a branch called the Beaver Dam; thence N 29° i 
to the temporary line between the provinces of Maryland and Pennsylvania 


being near the head of a draught called Conawago, atja rocky hill called Rat- 
tle Snake Hull.” 
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Chap. U.] OF THE STATE OF MARYLAND. 9] 


thriving settlements in that section of the State, which were 
planted under the direction of I:lzey, Revell and others, as early 
as 1661, and of which we have briefly traced the origin in the 
preceding chapter. Its boundaries, remained as established by 
this order of 1666, until the passage of the Act of 1742, chap. 19, 


creating Worcester county; by which Act, and the adjustment. 


of the Delaware line under the agreement of 1760, between Bal- 
tumore and the Penns, its original limits have been considerably 
contracted and are now determined. As adjusted by these, its 
bounds begin at Watkin’s point, and run thence up Pocomoke 
bay to the mouth of Pocomoke river, and with that river to the 
mouth of Dividing creek; thence up the western side of said 
creek to Denstone’s bridge: thence with artificial lines, which 
are particularly described in the Act, until they intersect the 
Delaware lines, as established under the agreement of 1760, and 
with those lines until they intersect the Nanticoke river; thence 
with the Nanticoke to its mouth; and thence down the bay to 
Watkin’s point, including all the Islands which had been pre- 
viously regarded as attached to Somerset. (27) 
Population of Somerset in 1791, 15,610—in 180], 17, 346— 

in. 1871, 17,195—in 1821, 19,579. 


Dorcuester Counry, which was formed about the year 1669, 


appears to have included originally all that part of the province 
lying between Talbot and Somerset. The proclamation, or or- 
der in council, by which it was erected, has not been discovered 


(27) Tie description of the bounds of Somerset county by this Act of 1742, 
chap. 19, is as follows: ‘‘ beginning at Watkin’s point, and thence running up 
Pocomoke bay to the mouth ef Pocomoke river, and up and with said river to 
the mouth of Dividing creek; thence up the westernmost side of the said creek 
to the bridges called ‘Denstone’s bridges;’ thence west to the main road call- 
ed ‘Parahawkin road;? thenee upand with the said road to John Caldwell 
senior’s saw mill; thence up and with the said road, over Cox’s branch to 
Broad creek bridge, and down the said branch and creek into Nanticoke 
river; thence down the said river with Dorchester county to the mouth 
thereof; and thence, including all the Islands formerly deemed to be in So- 
merset county, to Watkin’s point ; and al! the remaining part of what is now 
reputed to be within the county of Somerset to the extent of the province, to 
be, and be called Worcester county.” No change has been made in this de- 
scription of the bounds, except by the adjustment of the Maryland and Dela- 
ware, under the agreement of 1760, between the Penns and Lord Baltimore, 
for which see Antea, chap. ist. page. 
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in the course of our researches. In 1706, when Queen Anne’s 
county was created, the northern limits of Dorchester were 
determined by the bounds assigned to Queen Anne’s and 
Talbot, by the Act of 1706, chap. 3d. The effect of this Act 
was to give to the former, as its northern boundary, the Chop- 
tank river from its mouth to Tuckahoe creek, thence up Tucka- 
hoe creek to the mouth of the Whitemarsh branch, and thence a 
north east line to the extent of the province. Caroline county 
being formed in 1773, by, the Act of 1773, chap. 10, out of parts of 
Dorchester and Queen Anne’s counties, Dorchester then re- 
ceived its existing northern limits, which begin at the mouth of 


the Choptank, and run thence up the Choptank to the Tuckahoe ° 


to Hunting creek, and with that creek, by artificial lines particu- 
larly described in the Act, to the Delaware line. On the east, 
Dorchester is bounded by the Delaware line, as adjusted under 
the proprictary’s agreement of 1760. (28) On the-south, it has 
always been separated from Somerset by the Nanticoke; and on 
the west, it has always been bounded by the bay. 

Population of Dorchester in 1791, 15,875—in 1801, 16,346 
—in 18} 1, 18,]08—and in 182], 17,759. 

Crem. Country was created in 1674, by the proclamation of 
governor Charles Calvert, which described its bounds to be “from 
the mouth of the Susquchanna river down the eastern side of 
the bay to Swan point; thence to Hell point, and so up Chester 
river to the head thereof.” These bounds were slightly varied 
“by a proclamation issued a few days afterwards, and so remained 
until they were finally ascertained by the Act of 1706, chap. 3d, 
which enacts “that Cecil County shall contam all the lands on 
the north side of Sassafras river and Kent county, and shall be 
bounded on the east and north by the bounds of the province, on 
the west by the Susquehanna and i bay, and on aye south by 
the Sassafras river and Kent county.’ 

Population of Cecil in 1791, 18,625—in 180], 9,01S—in 1811, 
13,066—and in 182], 16,048 

Prince Gxorce’s County, as described by the Act creating it, 
viz. the Act of 1695, chap. 13, included all the territory lying 


(28) For a view of ihe adjustment of the boundaries of this county, by the 
bounds assigned to Talbot, Queen Anne’s and Caroline, sce the descriptions of 
the bounds of those counties. 
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north ef the Mattawoman and Swanson’s ereek, and a straight 
jine connecting their heads; and between the rivers Patuxent 
und Petomac. On the south, no change has been made in the 
line dividing it from Charles, except that effected by the act of 
1748, chap. 14, which has already been noticed in our remarks 


= 


upon Charles county. Jn 1743, this county received its first de- - 


finite western limits by the creation of Frederick county, from 
which it was separated by a straight lime, beginning at the lower 
side'of the mouthor Rock Creek, and running thence with Hyatt’s 
plantation to the Patuxent river. Since that period, no change 
has been made in its bounds, except by the interposition of 
‘the District of Columbia, which has given to it, as its present 
southern and western boundaries, the Potomac river until it 
mects the lines of the District, then with those. lines lying in 
Maryland aml they intersect the former hne from Rock creek, 
and with that line to the Patuxent. On the north and west, It 
has always been separated from Anne Arundel and Calvert by 
the Patuxent river. 
Population of Prince George’s in 179], 21,344—in 1801, 21,185 
—in 181], 20,5S9—and in J$21, 20,216. 


QurEeN ANNu’s County was created by the act of 1706, chap. * 


3d, and its bounds remain as established by that act, the act of 
1773, chap. 10, and the adjustment of the Maryland and Dela- 
ware lines. On the north it is separated from Kent county by 
the Chester river. On the east it is bounded by the Delaware 
and Maryland line. On the south, it is separated from Talbot 
and Caroline counties by the Wye river, and an artificial line run- 
ning thence to the Tuckahoe ereek, already adverted to as the 
northern line of Talbot, and thence with the northern line of Ca- 
roline county to the eastern limits of the State. (29) 


(29) The bounds of Queen Anne’s, as described by the act of 1706, chap. 
3d, are, ‘that after the Ist May, 1707, the Island called Kent Island, and all 
the land on the south side of Chesterriver toa branch called Sewell’s Branch, 
and with the said branch to the head thereof, and from thence with an east 
line to the extent of the province, and bounded on the south with Talbot 
county to Tuckahoe bridge, and from thence with Tuckahoe creek and Chop- 
tank river to the mouth of a branch falling into the said river, called the 
Whitemarsh Branch, and thence with a NE line to the extent of the pro- 
vince, and bounded on the cast by the extreme bounds of the province. The 
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Population of Queen Anne’s in 1791, 15,463—in 1801, 14,851 
—in 1S1], 16,648—and in 1821, 14,952. 

Worcester County, as it now exists, was formed in 1742, by 
the act of 1742, chip. 19. A county of that name was erected 
in 1672, which began at the southernmost bounds of Rehoboth 
bay, and ran thence north up the seaboard to the South Cape of 
Delaware bay, and thence to Whorekill creck and up the bay to 
40th degree of north latitude; but this, it will be perceived, inclu- 
ded merely the territory, claimed by Penn and his successors, and 
ultimately ceded to them by the agreements of 1732 and 1760, 
which are given in detail in the preceding chapter. The bounds 
of this county remain as determined by the act of 1742; and they 
are, on the west, the line between it and Somerset already de- 
scribed, and on the north, east and south, the lines of the State. 

Population of Worcester in 1791, 11,649—in 1801, 15,570— 
m 181]. 16,97]—and in 1921, 17,421. 

~Frepertcx County was created in 1748, by the act of 1748, 
chap. 15, and originally embraced the whole of the province ly- 
ing west of the western lines of Prince George’s, Anne Arundel 
and. Baltimore counties. By the resolves of the Convention 
which formed our present State Constitution, adopted on the 6th 
of September, 776, two new countics were formed out of por- 
tions of it, viz: Montgomery on the south, and Washington on 
the west. From the former of these, it is divided by a straight 
line running from the mouth of the Monocacy river to Parr’s 
spting. At this spring, the lines of Frederick meet the lines of 
Baltimore county, and run thence to the Pennsylvania line, with 
the western lines of the latter as adjusted by the act of 1750, 
chap. 13. (30) The bounds between it and Washington, as de- 
fined by these resolves, consist of a liné beginning at the point 
at which the Pennsylvania line crosses the South mountain, and 
running thence along the summit of that mountain to the Poto- 
mac. 


< 


change in these produced by the creation of Caroline county, will appear from 
a description of the bounds of that county; and the lines of Queen Anne’s re- 
main unaltered, except as afiected by the creation of this county, and the ad- 
justment of the Delaware under the agreement of 1760, for which see chap- 
ter Ist. 

(30) For the bounds between itand Baltimore county, as finally settled by 
the act of 1750, chap. 13, see Supra note (26) to this chapter. 
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Population of Frederick in 1791, 30,791—in 1801, 31,523—in 
18J}, 34,437—and in 1821, 40,459. ie 2 

Harrorp Country was created in 1773, by the act of 1773, 
chap. 6th, which enacts ‘that its bounds shall begin at the mouth 
of the Little Falls of Gunpowder river, and run thence with said 
falls to the fountain head; thence north to the line of the pro- 
vince; thence with that line to the Susquehannah river; thence 
with that river to the Chesapcake bay; thence. with the bay, in- 
cluding Spesutia and Pool’s Islands, to the mouth of Gunpowder 
river; and thence up said river to the beginning.’”’ No change 
has been made as to its bounds since its creation. 

Population of Harford in 1791, 14,976—in 1801, 17,624—in 
1811, 21,25S—in 1821, 15,924. 

CaroLine County was erected in 1773, by the act of 1773, 
chap. 10. It was formed out of parts of Dorchester and Queen 
Anne’s; and its bounds, as described by that act, ‘‘ begin at a 
point on the north side of the mouth of Hunting creek, in Dor- 
chester county, and run thence with that creek to the main road 
at James Murray’s mill; thence with that road, by the White 
Chapel Parish Church, to the north west Fork bridge; thence 
with the main road (that leads to Cannon’s Ferry) to Nanticoke 
river; thence with the said river to and with the exterior limits of 
Dorchester, to the exterior limits of Queen Anne’s; thence with 
the limits of Queen Anne’s to intersect the main road that leads 
from Beaver Dam Causeway to Dover town, in Kent county, 
upon Delaware; thence with the said road to the Lone 
Marsh; thence with the said Marsh and stream of the branch of 
Tuckahoe ereek to Tuckahoe bridge; thence with the said creek 
to Great Choptank river, and with said river to the place of begin- 
ning.” No change has been made in these bounds, except by 
the act of 1525, chap. S1, which has authorised a slight variation 
of the line at one point for the convenience of a Mr. Noble, of 
Dorchester county. . 

Population of Caroline in 1791, 9,506—in 1801, 9,1S]—in 
1811, 9,453—and in 1821, 10,108. oe 

Wasuinctron County was ¢reated the 6th September, 1776, 
by the resolves of the Convention that adopted our present State 
Constitution. On the east, it is separated from Frederick by the 
line along the summit of the South mountain, already described 
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as the line of Frederick, (31) On the south, it is bounded hy 
the Potomac; and on the north, by the Blaryland and Pennsyl- 
vane. line, ta the west; it originally included the whole province 
lyimgz west of oa 


3 


but by the creation of Alleghany 
county, in 1789, Sideling jill creck became, and still continues 
to Le its western boundary. 

Population in: 1791, 15,822—in 1801, pull ae Isl], 18,730 
—in 1821, 20,075. 
.. Monrcomery County was created at the same-time, and in 
the same manner, as Washington County; and its bounds remain 
as then determined. It is separated from Frederick, on the 


north, by a straight line running from the southern side of the’ 


mouth of the Monocasy to Parr’s spring. On the north and 
east, from Aune Arundel] by the Patuxent river. On the east and 
South, from Prince George’s by the line already described as the 
western boundary line of Prince George's. aie 

Population in 1791, 18,003—in 1861, 15,03S—in.1811, 17,980 

—and in 1821, 16,400. 

Arttecany County, the Joseph of the State, was created in 
1789, by the act of 1789, chap. 29, and includes the whole extent 
of the State lying west of Sideling Hill creek, which divides it 
from Washington, 

Population in 179], 4, 609.—in 1S01, 6,303—in dent 6,909— 
in 1821, 8,604. : 

The bounds, which are assigned to the respective countics, de- 
fine the extent of their general county jurisdiction; but to obviate 
all difficulties, which might arise where two counties are divided 
by a navigable stream, the act of 1704, chap. U2, extends the ju- 
risdiction of every county lying on any navigable river which di- 
vides it from another county, from its ewn shore to the channel 
of such river. So that the channel of any such river is the line 
between the two counties Jt enacts, also, as to vessels riding at 
anchor in the channel of any such river, that process may be 
served on board of such vessel by an officer of cither county, giv- 
ing the preference to the first service, but that when the vessel 


(31) Sce the several acts of 1810, chap. 6; 1823, chap. 60, and 1824, chap. 
69, relative to the actual running of this line. ¢ 
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Chap. Il] 
is moored by any hold upon the land, she shall be deemed to be 
in that county to whose shore she is first fastened. . 


3. Of the Districts. Me bi é 


The civil divisions of the State, which are called Districts, are 
established for various purposes; but they all fall under the two 
genera of Judicial and Electoral Districts. 

The Judicial Districts will be fully considered hereafter, when 
we come to treat of the courts with whose organization they are 
connected. It will be sufficient here to remark, that the State is 
divided into six judicial districts, for each of which, a chief 
judge and two associate judges are appointed, who constituie 
“the County Court,” for each. county within their district, and 
‘are invested with plenary civil] and criminal jurisdiction. The 
Ist of these districts consists of St. Mary’s, Charles and Prince 
George’s counties. The 2d district of : Cecil, Kent, Queen 
Anne’s and Lalbot. The 3d, of Anne Arundel, Calvert and 
Montgomery. The 4th, of Caroline, Dorchester, Somerset and 
Worcester. The 5th, of Alleghany, Wa ashington, and Frederick: 
And the Gth, of Baltimore and Harford. 

The Electoral Districts relate cither to the elections under the 
Constitution of the United States, or those under the state go- 
vernment which are peculiarly called “ the state elections.” The 
elections under the former, for which the State is divided into 
districts, are cither the elections for members of Congress, or for 
electors of President and Vice-President of the United States. 

Maryland is, and has been for many -years, entitled to clect 
nine representativ es in the Congress of the United States ; and 
under the power delegated to thé States, by the 4th Section of 
the Ist Article of the Constitution of the United States, to regu- 
late the time, place and manner of holding the election for these, 

(subject to the superior power of Congress to alter such regula- 
tions or introduce new.) ‘The State is divided, by the existing 
act of JS05, chap. 97, section 2d, into eight congressional .dis- 
tricts. Of these, St. Mary’s, Charles and Calvert, constitute the 
Ist district. Prince George’s and Anne Arundel, including the 
city of Annapolis, the 2d . Montgomery and that part of Freder- 
ick lying east of the Monocacy river, the 3d. Alleghany, Wash- 
ington, and the remainder of Frederick, the 4th. Baltimore 
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98 THE CIVIL DIVISIONS [intro. 
city and county, the Sth. Harford, Cecil and Kent, the 6th. 
Queen Anne’s, Caroline and Talbot, the 7th. And Dorchester, 
Somerset and Worcester, the &th. Of these, each district elects 


one. representative, except the Sth, which is entitled to 
elect two. (32) 


The State of Maryland is also entitled to elect eleven electors 
of President and Vice President, and the exclusive power is 
given to the legislature of each state to determine the manner of 
election. In exercise of this power, the State is divided, by the 
existing act of 1826, chap. 213, into nine electoral districts. 


(32): Under the Constitution of the United States, (article Ist. section 2d,) 
the representatives of the states in the Congress of the United States are dis- 
tributed amongst the several states, according to the respective numbers of 
their citizens; and these numbers are estimated by adding to the whole num- 
ber of free persons within them, (including those bound to service for a term 
of years, and excluding Indians not taxed,) three fifths of all other persons. 
This principle of distribution extends also to the direct taxes levied under the 
authority of the United States; so that in the slave holding states, if their re- 


presentation is increased by the number of theirslaves, so also are their taxes, 


andin the same proportion. Those who object so strenuously to this partial 


representation of the slave population in the slave states, always keep out of 
view this fact, that their taxation keeps pace with their representation. , 

The constitution having thus determined the apportionment, it has left to 
Congress the determination of the rufio: or, in other words, the aggregate 
number of representatives, subject only to the restriction, that the number 
»f representatives shall not exceed one for every thirty thousand, and that 
each state shall af least have one representative whether her population comes 
up to the ratio or not. (Constitution art. Ist. section 2d.) To carry into effect 
its principle of allotment, it directs, also, that an enumeration of the popula- 
tion should be made within three years after the first meeting of Congress, and 
within every subsequent term of ten years thereafter ; and it determined the 
number of representatives to which each state was entitled, until the first cen- 
sus wasStoken. Until the first census was taken, Maryland was entitled to six 
representatives ; aud by the apportionment-in 1791, under the first census, 
she became entitled to cight representatives. Under the apportionment of the 
act of Congress of January Iith, 1802, predicated upon the census taken 
under the act of 28th February, 1800, she became entitled to nine represen- 
tatives; and has continued to retain that number under the successive appor- 
tionments of the acts of Congress of 21st December, 1811, and of 7th March, 
1822, 

Under the first allotment, the State was divided into six districts, (each dis- 


trict choosing one representative,) by the act of 1790, chap. 16, under which 
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Of these, Caivert, St. Mary’s and Cherles, compose the Ist dis- 
trict. Prince George’s and Montgomery, the 2d. Frederick, 
Washington and Allegany, the 3d. + Baltimore and Annapolis 
cities, ant Anne Arundel, the 4th. Baltimore county, the Sth. ° 
Harford and Cecil, the Gth. Kent and Queen Annce’s, the 7th. 
Talbot, Caroline, and the first election district of Dorchester, the 
Sth. Somerset, Worcester, and the remainder of Dorchester, the 
Qh. Phe third and fourth are cach entitled te elect two electors; 
and the remaining districts one for each; and the person elected 
must be a resident of the district for which he is so elected. (33) 
St. Mary’s, Charles and Calvert, composed the Ist district:+Kent, Talbot, 
Cecil and Queen Anne’s, the 2d :—Anne Arundel, including Annapolis, and 
Prince George’s, the 3d. Harford and Baltimore town and county, the 4th: 
‘Somerset, Dorchester, Worcester and Caroline, the 5th:—Frederick, Wash- 
ington, Montgomery and Alleghany, the 6th. In 1791, a new division was 
made to meet the apportionment under the first census, by the act of 1791, ch. 
62,(the operation of which was postponed until that apportionment, by the act 
of 1791, ch. 87,) adapted to the alternatives of her being entitled either to eight 
or ninerepresentatives. The apportionment giving her but eight, St. Mary’s, 
Charles and Calvert, composed the 1st district:—Prince George’s and Anne 
Arundel, including Annapolis, the 2d: Montgomery and Frederick, adjacent to 
_the Monocacy, the 3d:—Alleghany, Washington and the remainder of Freder- 
ick, the 4th:—Baltimore town and county, the 5th:—Harford, Cecil and Kent, 
the 6th:—-Queen Anne’s, Caroline and Talbot, the 7th:—Dorchester, Somerset 
and Worcester, the Sth. The existing act of 1805 adapted the districts to the 
increase of representatives. | 

(33) Under the Constitution of the United States, cach state is entitled to 

elect as many electors as the number of her senators and representatives 
amounts to in the aggregate. This compound basis of distribution was the 
result of a compromise between the small and the large states. Under it, 
Maryland was entitled, after the adoption of the Constitution, and before the 
first apportionment in 179], to eight electors; under the apportionment in 1791, 
‘founded upon the first census, to ten electors; and under the apportionment of 
1802, and all which have been made since to eleven electors. (See next note 
supra.) 

In the election of these electors, the general ticket system at first prevailed 
in Maryland. The act of 1790, chap. 16, which was predicated upon the 
allotment before the first census, permitted all persons, who were qualified 
to vote for delegates, tu vote for eizht electors ; of whom five were to be resi- 
dents of the western, and three of the Eastern Shore; aud enacted that the 
five on the Western Shore, and the three on the Eastern Shore, having a plu- 
rality of votes, should be declared to be the electors. This system was kept 
































SS ah 7 ae vir’ ay A in [y. Pa 
; y n ' " ; UJ ‘ eek : ’ : + y a td ; 7" =p , 
" i ee ae ro Ny f ‘ ‘ rm, A 
ER ISK ont congo «nail Divas eal 8 5eS Snaema 
Aoreborl, .b8 silt ‘Hontogtno lt Bits a bpro0) eaih 
SiloqzanA bas oromillo |b aut yememolA brn’ orgie 
HS ods Uanes aronising Head te K ott OI i 
OT ods .2'onwtk ‘neon baw tno M00 pilt Tool) tnd hrdliged © 
ah} woteodorofl ‘lo. Joititalb soitveate mat ody bus ,onilorey Jeodhi 
_ wit potaotoro€ Yo rebtigeiay ols bas jatedow WH joetamod tee 
ae poe ee 
itolosls OW toolo ot bir dons ov Ute ieee bred ad’ AS 
holools sorrog oj baw dase wong edoitedh giidiantor oth Bile 
(SC) .batoote. ow af ot dodden wo) toisteib ott to Jnvbieor g od auase 





duibat Snot—Kitninialh det. ods beeoqame Yrovlet bas dofiad ry 
bow piloqaats yribotoik Pobarrh saakncb oft etebad i50b9 baa 
Hb ail) (WOOO haw owas onomied han brew “WBE eit eogroad only 
reat Asiralen rt ads onjlainD bas rwieeonoW teteadoiodl S9e7008 
OW HOPIAG wows LOT af a0 odd enasigaltn bit Cremoginol nosy 
sto POPE to: toe only ed Puan teat ed) oben Inommottogga Sd Jovan ne 
Jon alt 1d ddaeanoit ayiys Jedd Tidus Hoavgtedg eit Hnistir to aoitexaqo it 
hisia, wh varhits Bulvihua geiad woot Yo exert reiriadlc odd 6) hdiqahe (,58 doe 
CTEM 18 Oitgho Feit weit ol vig tamnalriogqa edt Hor iatnoentgon oaka 
oni hue RP STE urdaledh ak wit byveaqnios dailed bie a Py 
otinsonihs Saienbert hue gramepinolé 6 oitt boy cna k sibailinonk anu 
“bond Yo deheinriness aiid bss udperd dea Vt Cranigotl A — 2k oe} eaponath ’ 
Jmod bos five) Inotrett-— die odt detwweS bine wor ornaritl nt: Ade ad 7 
lore? raledsdoiotl a HET wd) odleT bein shilork® a wand aaoD-dtd vs 
bit OF etointelh pdt hedeaha 208L to pie gaitixe od Tt “ae aif valenvI0 WT f 
igs Nhe *e eovitstdendiqay Yo anew c ‘oe te 
of Bolids el Shade HOR setedebalwlT ort to woitntidade? oil) soba (eh), ; te a 
eovetiicneinas) bins eiotcaae aed  dotinie Ol! ee e1olodis ‘Yorn ae tooke ot a 
| OE ety aoilendinierd 10 chad bawognds etl T otegotyee wal ni of AUOMIR oy! WS ee, 
Ht 1bH  wotgta sel ot bon ome oll daomtad wimorgmes a le Heat, a | a 


e.}) 7 
Sih se 





oct otvled hax avidity sift lo moliqoba oft softs (baltiies vee baskyelt, Por gee 
ay MOBBOLAG KS ai} abu ~erotonle hela of LOST aj Joonmbitiogga tent, 


kepohae » re 
to Jusduoltonye a - ony fipesmintoste. fod} od eueadn bent of) nog bobageh se 


A ” ry H * : “, Ths a ; = rae 
oon leon S98) toting duesls of conta aboar axed saved Heist Ie fae £08t wy 


‘. igs, 


4 Dalinverg taxi iu moxoace sono hovering oll priestly geoult 10 Heityolo oft at. . Li , 


ods woqs Dolasiborg ew dally Al ufedy ORE Ya fra ot shanty Care HY i, 
/ boiliteun sew ode aor Me madiivereag (eben geht ott gets smoimd Me ale Ue 


“lewtad of ow oF aodwto 3 eoteolondeiedelatawab ‘EMenalol wt shun 
oil! ted Gatoeuo baw covoild wrastied odt jo vot bite ywergheny out Toe 
| Melee ioepe ald <rotnola/adl ad onbotelaeb ad bliddle yoloy To vile 


he 


160 THE CIVIL DIVISIONS [Intro. 


up by the succeeding Act of 1791, chap. 62, and continued until 1795, when 
by the Act of 1795, chap. 73, the district system was adopted, and the State 
divided into ten districts ; ef which St. Mary’s, Charles and Calvert, formed 
the Ist:—Prince George’s and Montgoinery, the 2d:—Frederick, the 3d:— 
Washington and Alleghany, the 4th:—Baltimore town and Anne Arundel in- 
eluding the city of Annapolis, the 5th:—-Baltimore county exclusive, and Har- 
ford, the Gth:—Cccil and Kent, the 7th:— Queen Anne’s and Talbot, the 8th: 
—Caroline and Dorchester, the 9th:—and Somerset and Worcester, the 10th. 
Under the gerrymandering division of the Act of 1805, chap. 97, sect. 3d, 
adapted to the increase under the apportionment of 1802, the State was divi- 
ded into nine districts; of which the Sth, Gth, 7th, Sth and 9th, were the same 
as under the existing Act of 18265; and the rest different either in number or 
the manner in which composed. Under the Act of 1805, the Ist district. con- 
sisted of St. Mary’s, Charles, and first elcetion district of Prince George’s— 
the 2d, of Calvert county; the remainder of Prince George’s; and the 3d and 
4th election districts, of Montgomery county—the 3d of the remainder of 
Montgomery, Anno Arundel, including Annapolis, and Baltimore erp: , and the 
4th was the same as the third under the Act of 1826. 

Many attempts have been made in Maryland to bring back this election! to 
the general ticket system; but without success. Itis the only system which 
wiil ever give to the State her proper weight in the election of a President. 
Under the present system, she seldom tells more than one or two clear votes in 
favour of any candidate; and her influence upon the election is, therefore, about 
equaltothat of Delaware. The large states, in genera], make a better use of 
their power; and perhaps Maryland would have been more careful in pre- 
serving her integral influence, had that influence been greater. Yet small as 
it may be, in contrast, there may be occasions on which her entire vole, cast 
one way or the other, will decide the election. 
the general ticket system have 
which ensure their defeat. 


The attempts to introduce 
generally been made under circumstances 
No party, on the eve of an clection; can be ex- 
pected to assent toa change, which deprives them of what are considered cer- 
tain votes in some of the districts; and to stake the whole upon a general elec- 
tion, when they believe that the majority of the State is against them, or even 
when they fear it. In Maryland, the partics have generally divided its popu- 
jation so equally, that each is trembling for the result until the election closes; 
_and with such apprehensions, it requires strong nerves to stake the whole upon 
a single cast. They generally calculate, also, on the advantage of having 
certain districts which excite no apprehensions, require no efforts, and enable 
them to direct'the whole of their attention to the debateable districts, upon 


which the whole power and influence of the two parties is concentrated on 


the eve of an election. Tlie result of this concentration is obviously the in- 
ereased exercise of corrupting influences, whose capacity is enlarged by con- 
tracting the sphere within which they are to operate.’ It is therefore believed 


that not only would the relative influence of the State be increased, but also 
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up by the succeeding Act of 1791, chap. 62, and continued until 1795, when 
by the Act of 1795, chap. 73, the district system was adopted, and the State 
divided into ten districts ; of which St. Mary’s, Charles and Calvert, formed 
_the Ist:—Prince George’s and Montgomery, the 2d:—Frederick, the 3d:— 
Washington and Alleghany, the 4th:—Baltimore town and Anne Arundel in- 
eluding the city of Aunapolis, the 5th:—Baltimore county exclusive, and Har- 
ford, the Gth:—Cccil and Kent, the 7th:— Queen Anne’s and Talbot, the 8th: 
—Caroline and Dorchester, the 9th:—and Somerset and Worcester, the 10th. 
Under the gerrymandering division of the Act of 1805, chap. 97, sect. 3d, 
adapted to the increase under the apportionment of 1802, the State was divi- 
ded into nine districts; ef which the Sth, 6th, 7th, Sth and 9th, were the same 
as under the existing Act of 1826; and the rest different either in number or 
the manner in which coinposed. Under the Act of 1805, the Ist district. con- 
sisted of St. Mary’s, Charles, and first elcetion district of Prince George’s— 
the 2d, of Calvert county; the remainder of Prince George’s; and the 3d and 
4th election districts, of Montzomery county—the 3d of the remainder of 
Montgomery, Anno Arundel, including Annapolis, and Baltimore city, and the 
4th was the same as the third under the Act of 1826. ! 
Many attempts have been made in Maryland to bring back this clection to 
the general ticket system ; but without success. Itis the only system which 
will ever give to the State her proper weight in the clection of a President. 
Under the present system, she seldom tells more than one ortwo clear votes in 
favour of any candidate; and her influence upon the election is, therefore, about 
equalto that of Delaware. The large states, in general, make a better use of 
their power; and perhaps Maryland would have been more careful in pre- 
serving her integral influence, had that influence been greater. _ Yet small as 
it may be, in contrast, there may be occasions on which her entire volte, cast 
one way or the other, will decide the election. The attempts to introduce 
the general ticket system haye generally been made under circumstances 
which ensure their defeat. No party, on the eve of an election; can be ex- 
pected to assent toa change, which deprives them of what are considered cer- 
tain votes in some of the districts; and to stake the whole upon a general elec- 
tion, when they believe that the majority of the State is against them, or even 
when they fear it. In Maryland, the parties have generally divided its popu- 
tation so equally, that each is trembling for the result until the election closes; 
and with such apprehensions, it requires strong nerves tu stake the whole upon 
a single east. They generally calculate, also, on the advantage of having 
certain districts which excite no apprehensions, require no efforts, and enable 
them to direct the whole of their attention to the debateable districts, upon 
which the whole power and influence of the two parties is concentrated on 
the eve of an clection. Tic result of this concentration is obviously the in- 
ereased excreise of corrupting influences, whose capacity is enlarged by con- 
tracting the sphere within which they are to operate. It is therefore believed 
that not only would the relative influence of the State be increased, but also 
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the purity of these elections promoted, by introducing the general ticket sys- 
tem; butsuch change ought to be made in the absence of party excitement, 
and not with a view to any particular election. 
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CHAPTER It. 
OF THE SOURCES OF MARYLAND LAW. 


" Non ingens solum sed perpetuis humeris sussinendum,” was the 
strong and expressive language of Sir Henry Spelman, when he 
attempted to describe the aspect which the study and profession 
of the Iinglish law wore to him on his first approach to its intri- 
cacies. It was the natural exclamation of an ingenuous and in- 
experienced youth, approaching with proper self-distrust the ac- 
cumulated experience and learning of ages, and animated with 
the determinaticn to obtain the entire mastery of the studies te 
which he had devoted himself. Three hundred years have rolled 
by, since the antiquarian drew this lively picture of the exten 
and variety of the science of the law, and of the unceasing toils 
that await all who aspire to its highest walks. Since that period, 
the rights of property have been modified in endless varieties; a 
thousand new sources of litigation have been opened; and all 
that learning could collect, talent invent, or wisdom apply, have 
been assiduously employed in rearing a system of jurisprudence 
adapted to the ever-varying wants and enterprises of industry, 
wealth and refinement, and accommodated to the new principles 
of civil and political liberty, which have since started into exist- 
ence. The comparatively rude and barbarous science of that 
day, which he contemplated with wonder, hes scattered in frag- 
ments around the base of our modern system of jurisprudence, 
like the ruins of some rude, yet venerable structure of antiquity, 
around some splendid edifice of modern days, to heighten its 
beauty and symmetry, by lending to it all the colouring of con- 
trast. Yet with all the advances which this system has made to 
Inaturity, and with all the efforts which have been made to give 
to it the rank of a science, and to impart to it proportion and 
symmetry, by reducing its arbitrary doctrines to general and con- 
necting principles, the labour of the student has been increased at 
every step. he decisions which define and illustrate these 
principles, in all their various applications, have now become so 
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numerous, that but few can or will pursue rigidly the precept of 


Lord Coke, by tracing them with all their modifications to their . 


fountain head. The age of digests amd abridgments has arrived; 
and these, which were intended as mere guides for the student, 
have become in his hands what the itinerary often is in the hands 
of the traveller. Both of them too often put a stop to inquiry 
and research, at the very point at which these ought to begin ; 
and by their aid the student relies upon decisions which he never 
read, and the traveller describes countries which he never saw. 
There are many causes which will always conspire to prevent 
the laws of any country from taking the rank of @ science, and te 
render the study of them rather an exercise of memory, than an 
effort of reason in the application of general principles to parti- 
cular cases. ‘The want of certain fixed and (if we may be par- 
doned the expression) mathematical truths in legislation, and the 
constant necessity of varying and modifying the laws of any coun- 
try so as to accommodate them to the various states of society, 
their different degrees of civilization and refinement, and their 
Various exigencies, may be named amongst the most prominent 
causcs of those discordant rules and principles, which disfigure 
every known system of laws. Men, in view of a present evil or 
an impending danger, lose sight of every thing else, in their ef- 
forts to escape it: and so it is with communities in their legisla- 
tion. If their laws either produce or fail to correct any particu- 
lar evil, of which they are made sensible by its actual operation 
upon them; or if they find them inconvenient or oppressive in 
their effects upon any particular district or portion of the com- 
munity, their whole aim is directed to and limited by the correc- 
tion of the evil actually felt. In applying the remedy, they look 
not beyond the present evil; not even to the similar cases which 
must, in the course of events, require the application of a similar 
remedy: and they do not even pause to contemplate the conse- 
quences of the change they introduce. Their course of correc- 


tion, on such occasions, is like that of the musician, who tunes a 


particular key without sounding it in consonance with the rest, so 
as to produce harmony amongst the whole. The result is, that 
their legislation is continually deformed by local or partial enact- 
ments, which are at war with the symmetry of the whole system, 
and which oftentimes in the effort to amend, ‘like the new picce 
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of cloth put into an old garment, only serve to make the rent worse.” 
The modern systems of codification may obviate this for a time; 
but these ever operating causcs soon destroy their uniformity, and 
call for the renewal of the process. 

In proportion as the laws of any country become a mere eollea: 
tion of arbitrary and unconnected rulcs and maxims, so will the 
study of them be rendered difficult and dis sheartening.. When 
these are arbitrary and conventional, it is difficult to obtain com- 
plete mastery over them, even if within view and reach; but the 
difficulty is much enhanced, when the sources from which they are 
io be drawn are various, their origin is involved in obscurity, and 
their common application to the same subject draws them into con- 
flict. 

There. is scarcely any state in the Union, in which the latter 
causes of difficulty and embarrassment exist to so great a de- 
gree as In Maryland. Its laws consist of the emanations 
from three distinct systems: The usages and laws of England, 
the mother country: The usages and laws of the provincial or 
ante-revolutionary government of Maryland, and the laws of 
its present state government. And these, too, are subject to 
certain modifications and restrictions, flowing from the eminent 
dominion of the Constitution of the United States. The difficul- 
ties do not consist merely in collating these, and in determining 
the result of their common operation. This labour would be 
comparatively light.. But when we come to the application of 
the usages and laws of England, we find that even where they 
have not been superseded by provincial or state legislation, there 
are yet many of them, which, from their very nature, and as ac- 


commodated to a state of society unknown to the colonists of 


Maryland, are wholly inapplicable; and others, which although 
applicable, have never been expressly or impliedly adopted. 
Hence, before this application can be made, it becomes necessa- 
ry to determine, by enquiry into the usages of the people of Ma- 
ryland, the decisions and practice of our Courts of Justice, the 
provisions of our Constitution and Declaration of Rights, and 
the acts of our Provincial and State Legislatures,—“‘ what portions 
of the common and statute law of England are in force in this State.” 

It is manifest, that, at the time of the colonization of Mary- 


land, there were many portions of the laws of England, which 
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were whoily inapplicable to the condition of the colonists, Thus, 
as all the lends in the State were held in free and common socage, 
the numercus rules relative to the rights and incidents of the 
other species of tenure, were wholly inapplicable; as there were 
no established orders of nobility, all the laws relating to their pe- 
culiar nghts ard immunities, were also inoperative; and, as the 
commerce of ine colonists was very limited, there were many 
commercial and revenue regulations, which were wholly unsuit- 
ed to their condition. To these, might be added many other in- 
stances of the absurdity of introducing, im mass, the laws. of the 
mother country as the laws of the colony. As has been justly 
observed by Chief Justice Buchanan, in delivering the opinion 
of our Court of Avpeals in the case of the State vs. Buchanan 
and others, ‘They were in the predicament of a people dis- 
covering and planting. an uninhabited country; and as they 
brought with them the rights and privileges of native Englishmen, 
they consequently brought with them all the laws of England, 
which were necessary to the. preservation and protection of those 
rights and privileges. And hence, it cannot be questioned, that 
they brought with them all the laws of the mother country, so 
far as they were applicable to their situation and the condition 
of an infant colony.” (1) Such is the rule of right reason, and 
the doctrine of the English law, as to its colonies generally, (2) 
which, in the particular instance, were sustained and enforeed by 
the provisions of the charter, under which Maryland was colo- 
nized. (3) Althouch this is the common principle which sanc- 
tions the introduction, both of the common and statute law, 
yet the tests of their applicability are somewhat different, and we 
shall therefore consider severally the question of their application. 


(1) 5th Harris and Johnson’s Reports, 356. 

(2) Ist Blackstone’s Comm. 107, 2 P. Wms. 75, 2d Salk. 411. 

(3) The J0th section of the charter of Maryland declares, that all the subjects 
of the English crown transplanted to the province and their descendants in 
any degree, born within the province, shall be esteemed natives, and liecemen 
of the king, as of his kingdom of England and Ireland; and shall in all things 
be held, reputed and treated, as the liegemen of the king born within the king- 
dom of England; and shall have and enjoy all privileges, franchises and lib- 
erties of the kingdom of England in the same manner as its liege subjects born 
within said kingdom, without the hindrance or molestation of the crown. 
This provision, which placed the colonists in point of liberty and privilege 
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(1) Of the introduction and present operation of the Common Law. 


The sources and character of the English common Jaw have 


been already fully illustrated in the thousand treatises and deci- 
sions of the last two centuries. It has had its apologists and its 
accusers, arrogating to itevery excellence, or denying it all merit. 
By some, it has been styled, “‘the perfection of the reason,” and 
considered as the thirty-nine articles of the law, which it were heresy 
todoubt. Others have denounced it as a system of harsh and arbi- 
trary rules and technical refinements, originating in a barbarous 
age, which sits like a straight-jacket upon the enlightened and ex- 
panding reason of modern days. And there are those who as- 
pire to the privileve “of shooting folly as rt flies,” who ridicule its 
technicalities and unbending rules, as if they were not insepara- 
ble from a science, and as if they were mere jargon and mystery, 
serving, like Mokanna’s veil, to cloak deformity. Whatever may 
have been the origin of those rules and principles, which consti- 
tute what is called ‘the common law,” whether they were the em- 
anations of some system of positive laws Jong since lost, or were 
built up by the judicial legislation of ages, introducing and adapt- 
ing principles to the cases as they arose, they are to be admired 
for some of the very reasons which have been urged against them. 
Unlike the statate law, they do not limit and restrict their opera- 
tion by defined cases, beyond which they must not go even when 
a synilar evil calls thein. They are a collection of principles 
unrestricted by cases, except where the restriction of the case is 
itself ihe restriction of the principle. The statute law is a defini- 
tion of cases: the common law, when properly applied, a defini- 
tion of principles. In the former, the cases enumerated limit 
the remedy ; in the latter, however new in instance the case may 
be, the old principles, if appropriate, will apply themselves. With 
the common law lawyer, ‘the ancient ways and land marks,” upon 
which it is his pride to stand, are tlie long received and well-as- 


upon the most favoured footing of the native subject, was relicd upon in all 
their after controversics with the proprietary and his governors, as entitling 
them, not only to the benefit of all such English statutes, as they found condu- 
cive to their welfare, and protective of their rights; but also to the full ad- 
vantage of all those privileges and securities, which the English constitution 
and laws threw around the people of England, for the protection of their liber- 
ties. 
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certained doctrines which inform and animate the system, and 
deseribe the general character of the rights it gives, and the reme- 
dies by which it protects them. Tle refers to the treatises which 
are received as evidence of it, and to the decisions of the courts 
which record its application, not for the skeleton of the case, but 
for the vital principle which is enbalmed in it. 

Such a system of principles, if well defined and sufficiently ex- 

tensive, las in some respects evident advantages over one which 
rests upon positive reculations, applicable only to specific cases. 
Jt may have less certainty; but even this objection ceases, when, 
as in the case of the common law, the applications of the princi- 
ples have been so frequent and diversified, as to assign them all 
their distinctive features. And whilst they are, in the general, 
sufficiently definite to prevent a misapplication of them, they 
bring within their operation every case, however new in its 
facts and circumstances, which in its nature and tendencies falls 
within theirrange. They make a kind of Linnaean system of prin- 
ciples, with all their generic and specific distinctions, as illustrated 
by their past application to the recorded cases: so that when any 
new Case ariscs, we examine it, as we would a new plant, merely 
that we may discover these distinctions, if present, and classify 
itaccordingly. Such a classification is a classification by attri- 
butes, whilst that of positive law is too frequently by facts and 
circumstances. Now the facts and circumstances, which surround 
human transactions, even when they spring from the same motives, 
or tend to the same end, may be infinitely diversified. They are 
but the dress of the intent, or the modes by which it acts itsclf 
out; and they may take whatever form ingenuity or caprice may 
suggest. The modes, by which an intent is accomplished, have 
no necessary connexion with it; and therefore they cannot be 
relied upon as the characteristics of the intent. Defining an in- 
tent by the surrounding circumstances, is like describing a man 
by his dress, which he may change at pleasure. It is manifest, 
therefore, that all rules which are intended to operate upon, regu- 
late, or apply human intents, will best accomplish their purpose, 
by describing the intent, to which they relate by its inherent 
qualities and attributes ; whilst they leave the latter to be collected 
from the circumstances of any particular case, not as necessary 
ingredicnts of the definition of the intent, but as facts which may 
serve to display the existence of the defining qualities. 
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Such are the character and objects of the common law, when 
rightly understood ; consisting of principles, which, although not 
propeny susceptible of that expansion which works a@ change in 
the principle, are uot restricted and tied down by the circumstan- 
ces of their pricy application, but do admit of that expansion that 
mereiy displays the hitherto unapplied capacity of the principle. 
Such expansious are the mere unfolding of its coils. A few mstan- 
ces will illustrate the nature of this capacity. Murder at the 
common law is defined to be, “the killing of any reasonable 

" creature in being and under the king’s peace, (or the peace of 
the State,) with malice aforethought, either express or implied, 
by any person of sound memory and discretion.’”’ Now here the 
act of killing, the sanity of the agent, the malice aforethought 
with which the act is done, and the being of the party slain, when 
killed, under the protection of the king or state, are all that define 
the offence; and however novel the circumstances may be, if 
they display these, the definition attaches. No matter how the 
intent may act itself out, it cannot escape the grasp of the defini- 
tion. If the party be poisoned, or starved, or drowned; or by 
the wilful and unlawful act of the party charged subjected to any 
condition, of which death was the probable consequence, and 
which in fact results in death, the killing is imputed to the party. 

And therefore, when a son exposed his sick father to the air, 

against his will, in consequence of which he died; and the Har- 
lot exposed her child in an orchard, where it was killed by a bird 
of prey; andin a more recent case, where a sick apprentice died 
from the wilful neglect and harsh treatment of his master, all 
these were held to be cases of murder. So in larceny, the in- 
gredients in the common law definition are: ‘the felonious tak- 
ing and carrying away of the goods of another, against his will, 
and with intent to convert them to the use of the taker.’ 
The felonious intent of the party is left to be collected from 
the circumstances of each case; and if this intent exists, 
no matter what the mode in which the party may obtain the 
bare possession, it is held to be a taking. If he aciually take it 
without the knowledge and consent of the owner; or if the bare 
possession of itis actually delivered to him by the owner, under 
some trick or fraud practised by him upon the owner; or if the 
owner delivers him a qualified possession, i. e. for a special purpose; 


in all these eases, coupled with a felonious intent and conversion 
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there is in the contemplation of the common law a taking ; and 
all the modern cases, which apply in such variety the doctrines of 
constructive taking, are but so many applications of the old princi- 
ple to the new modes, suggested by modern ingenuity, by which 
the felonious intent reaches the possession of the property, so as 
to convert it against the will of the owner. The dorrowing, the 
rinv-dropping, the false personation cases, are but so many new 
species of the old genus. ‘To take but another illustration, bor- 
rawed from the rules of the common law, as applicable to civil 
cases, itis the rule of the common law, ‘that when any one prac- 
tises deceit upon another to his damage, the party injured shall 
have his action for such adamage.” Here the deceit practised, 
and the injury to the party deceived resulting from it, constitute 
the cause of action. The deceit and the damage must both exist; 
and where they do concur, no matter in what shape the deceit 
may come, or through what devious paths it may be traced, or 
what the character and extent of the injury; the remedy by action 
on the case applies. Hence, in the case of Pasley vs. Freeman, 
where the plaintiff being applied to for credit in mercantile trans- 
actions by a third person, the defendant represented to him that 
such third person might safely be trusted, he the defendant then 
knowing that he could not safely be credited, it was held by the 
court that the plaintiff, upon this general common law principle, 
might maintain his action against the defendant for such damages 
as he had sustained by reliance upon the latter’s false and fraudu- 
lent representations. (4) Such actions are now very frequent; 
but that ease, although decided us late as 1789, was then one “ of 
the first impression.’ he fact, that no such action had ever been 
maintained, was strongly urged against its maintenance in that 
instance, and it was indeed held by one of the court to be novel, 
both in precedent and principle, because it did not appear that the 
defendant had any interest in the credit given, or colluded with 
the third person to obtain the credit for him; and that, therefore, 
it was a mere false athrmation ; but the majority of the court held, 
that, as the deceit and damage concurred, it came within the gen- 
eral principle, without reference to the interest of the party falsely 
aflirming. 


(4) 3d Term Reports, 51. 
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The reader, whose mind is imbued with the principles of the 
common law, will at once recal numberless mstances to carry on 
these illustrations; but what has been said,will sutlice to elu- 
cidate the character of the system, and to obviate objections, 
amongst the uninformed, to what are often considered judicial 
expansions of the law. Judicial legislation will now and then 
créep in, to relicve these principles from the narrowness of prior 
decisions, and to give them a more expanded existence ; yet it is 
rarely applicd so as to produce injustice in the particular in- 
siance; and the novel principle soon becomes incorporated with 
the general mass, and is rendered definite and certain, or if in- 
convenient or incompatible with the general symmetry of the 
system, is soon lopped off as an excresence.. When new prin 
ciples are thus intervoven with our laws, although they may be 
the offspring of usurpation, there is at least one advantage in this 
mode of adapting our laws to new circumstances, or extending 
them so as to reach new exigencies, which makes some atone- 
ment for the usurpation. The adaptation comes from the hands 
of one, who has some acquaintance with the system he thus fash- 
ions, and who can perceive both the direct and collateral conse- 
quences of the change he introduces; and this cannot always be 
said of the amendments of ordinary legislation. Considered as a 
system of principles, which, by their simple yet comprehensive 
definitions, can attach themselves to acts and intents, coming 


within the spirit of their provisions, whatever the new mode of 


being which such acts and intents may put on, the common jlaw 
has, hitherto, in its efficacy presented a striking contrast to that 
ofthe statute law. The causes of the contrast will be principally 
found in the departure of the latter from the definition by general 
principles and intents, and the substitution for it of the definition 
by modes and circumstances. We cannot cite a better illustration 
of this, than that which is to be found jin the history of the sta- 
tutes of Mortmain, the simple object of all of which was‘to pre- 
vent the alienation of lands to the all-absorbing clergy,’ whose 
ingenuity, prompted by their avarice and thirst for dominion, for 
ages kept the statute law lagging behind them. And to come 
down to our own times, and our own State, we find one equally 
as striking in the history of our lottery laws. Since the adoption 
of the State Lottery system in 1817, until the present period, 
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scarcely 4 year has passed without some extensive amendment of 
the laws relating to it, fer the purpose of preventing and punish- 


ing evasions of it, in the sale of tickets emanating from other . 


systems. Symbols, tokens and devices have been invented in 
every variety, as substitutes for the prohibited tickets; and sup- 
plement upon supplement has been passed to reach each new 
mode of being; yet, proteus-like, the device has taken some new 
form, and the statute has fallen powerless. The error of most 
of these statutes has consisted in defining and deseribing. the 
intent to evade these laws, by the modes in which the mtent is 
accomplished, which modes, as has’ already been remarked, 
have no necessary connexion with the tent. The common 
law, in such acase, would have given a gencral, searching, and 
all-pervading definition of the intent, which would have power 
to insinuate itself into any disguise the latter might put on; and 
this is the judicious course pursued by the recent act. 

With such advantages and capacities belonging to the com- 
mon law, it may well be questioned whether we should gain by 
the substitution of a code. The principles of the former are sim- 
ple and intelligible ; and in their past application to all the various 
concerns and transactions of society, they have been moulded 
into consistence with its exigencies, and into harmony with each 
other. The treatises and decisions which. illustrate them, ‘ with 
all their bghts and shades,” may indeed be voluminous; but the 
commentarics upon a written code, when its principles had been 
as extensively applied, would not be lessso. Nor can any argu- 
ment against the former be properly collected from their occa- 
sional jarring and inconsistency. The system, which would be 
free from this, whilst applying any but mathematical truths, could 
not be the product of the human mind. So various are its ope- 
rations in different persons under different circumstances, that 
the same premises very frequently conduct them to directly 
opposite conclusions; and without the aid of precedent to direct 
and keep in conformity, different tribunals, in the application of 
the same general principles to new cases, would soon erect very 
different systems of jurisprudence. Inconsistency may have 
crept into the precedents and binding decisions which we have ; 
but to them we owe all the certainty which we enjoy, and the ex: 
cmption of our decisions generally from a state of chaotic confu- 
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sion. Their general consistency with each other, through a series 
of ages, is truly remarkable; and is but the consequence of a pro- 
per respect for precedent. It has given to our laws that decree 
of cerlainty in their administration, which lifts them up above all 
the improper feelings and influences that may surround any par- 
ticular case, which binds:down the improper inclinations of the 
tribunal that may administer them by the fetters of impartial pre- 
cedent, and which makes the expositors of justice on the judg- 
ment-seat, as they. should be, blind to all but the influences and 
authority of the law. very age has proved the truth of the max- 

im, ‘ubi jus vagum, ibi misera servitus;’’ and the freeman has 
always found that the safety of his rights and pene consists in 
the certainty of the law which is over them. : 

« At the period of the Colonization of Maryland, he common 
law, and the various statutes which were declaratory of it, were 
regarded as the bulwark of English liberties ; and it was therefore 
natural that the colonists should jealously cling to them as the 
most cherished portion of their rights. Hence, we find that they 
were received and acted upon in the colony, from its very infan- 
cy. It is true, that in the first assembly of whose proceedings 
there is any record; viz. that of 1637, a discussion took place 
upon'the question, “by what laws the colony should be governed,” 
in the course of which the laws of England were proposed as the 
laws of the province, until some could be agreed upon by the pro- 
prietary and the colonists; but it is ev ident from the causes and 
character of the discussion, that this question had relation only to 
high criminal offences. The proprietary in exercise of a power 
of originating and propounding laws, then claimed by him, had 
transmitted from England a body of laws for the adoption of the 
Assembly. These were rejected by the Assembly ; and the pro- 
vince was thus left without any laws of its own enactment. In 
this situation, the question was propounded; and upon the laws 
of England being proposed, the governor, who was president of 
the Assembly, replied that he had power by his commission to pro- 
ceed in civil causes according to those laws, and also in all crimi- 
nal cases except those which extended to life or member. His 
reply shews, in part, what was the true rule of judicature in the 

province, and to what extent the common law was adopted 
for several ycars after the first settlement. . Upon an examination 
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Chap. WL] | MARYLAND LAW. ane: 


of the instructions from the proprietary to his brether Leonard 
Calvert, the heutenant governor, as contained in his several 
commissions of 1637, 1642, and 1644, and of thé rule of judica- 
ture as prescribed by the»successive acts of J638, chap. 2d, 
1G41, chap. 4th, 1612, chap. 4th,,and 1646, chap. 2d,*it ap- 
pears that the common law; as fur as it was applicable, was in 
full force, and was, jadopted and acted upon, during the con- 


tinuance of these commissions and acts, in all cases, ‘except | 


where its operation extended to the deprivauon of life, member or 
freehold. Life, meméer, or freehold could not be taken away, ex- 
cept by some express law of the province; but in all other cases, 
the common law, w hen not superseded by the laws of the pro- 


“vince, was to be applied by the judges, so far as they found no in- 


convenience in its application to the colony. The act of 1662, 
chap. 3d, which took the place of the act of 1646, directed that 


when the laws of the province were silent, justice should be - 


ministered according’ to the laws and statutes of Kneland, 


pleaded and produced, “and that all courts should judge of i 
right pleading and inconsistency of the said laws with the good of 
the pret, according to the best of their judgment, skill and cun- 


ning.” Before the passage of this act, the institutions of the pro- 


vince, the process of its courts, and the forms of proceeding 
therein, were modelled upon the rules of the common law; and 
it was already iterwoven with all that related to the rights and 
liberties of the colonists. This act of 1662, whilst it still left it to 
the courts to apply the English law according to the wants and 
convenicnce of the province, dispensed with the exceptions of 


“the antecedent acts, and made the existing common law the ul- 


timate wuide in all cases: and it thus engrafted upon the juris- 
prudence of the province, the common law in mass, so far as it 
was applicable, This act soon ceased, and the rule of judicature, 
contained in it, was not long established dy express law of the 
province ; but trom that moment, the commissions issued to the 
judves sanctioned it asa rule of judicature, and the common 
law became and continued to be a component “part of the laws 
of the province, until the overthrow of the proprietary govern- 
ment, and the adoption of our present state constitution. It 
does not appear, from an examination of all the subsequent con- 
tests between the <A alebea es and. the people of the province 
15 
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about the extension of the Inzlish statutes, that these controver- 
sies ever drew into question the operation of the common law, or 
of the statutes which were merely declaratory of it. Some of the 
. arguments urged, in the course ofthe discussions growing out of 
it, by the proprietary and the court party, (as his adherents were 
calied,) if pushed to their full extent, weuld have justified even th 


sxclusion of the cominon law. The cotonists were likened to a 


conquered people, whe were not entitled to the benefit of the laws 


of the conquering country, except so far as they were expressly 


extended to them. But these arguments were confined in their 


application, to the adoption of the statutes; and the operation of 
the common Jaw seems to have been conceded on all sides. (8) 
Upon the adoption of our present state government, the 3d 
article of our Declaration of Rights, expressly declared, ‘That 
the inhabitants of Maryland were entitled to the common law of 
England and the trial by jury, according to the course of that 
lew,"’—Thus it exists in Maryland in full force, in all cases where 
it has not been superseded or repealed by statute, and is applica- 
ble to the character of our government, and our condition as a 
people. Inthe case of the State vs. Buchanan, above adverted 
to, the effect of this general declaration was much discussed. 
‘That case was a prosecution for a conspiracy, in the progress of 
which it was contended for the defence, that even if the law of 
conspiracy were admitted to be the creature of the common law, 


(5) The remarks in the text are justified by a thorough examination of all 
the discussions connected with the controversy between the proprictary and 
the Assembly, about the extension of the English statutes, which commenced 


in 1722, and was not terminated until 1732. A full history of the causes and 


results of this controversy is given in the conclusion of this chapter, from 
which it will appear that the proprietary’s objections related solely to the 
s:afutes. In all the addresses and messages which passed between him and 
the Assembly, we find that the operation of the common Jaw is not only not 
denied, and therefore impliedly admitted ; but also that its admitled existence is 
relied upon as furnishing analogies to sustain the extension of the statutes. 
A single extract from the address of the lower house to the proprietary, adopt- 
ed at October session, 1725, evinces its universally admitted existence: But 
Since (says that message) we mention the common law, we ber leave to observe con- 
cerning if, that we do not apprehend your lordship denies us the benefit of it, as being 
[by the common-received 


’ 


opinions of the best lawyers} allowed to be our right ; but 
tis the statutes only you deny us.” And relyiog upon this admission, the mes- 


sage then founds upon it an argument in favour of the extension of the statutes. 
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Chap. 111.] MARYLAND LAW. ee 


it could not be sustained in the extent necessary for that prosecu- 
tion, by a resort to the law of conspiracy, as understood and illus- 
trated by the decisions of the English courts at the time of the 
colonization of Maryland: that the decisions of the English 
courts, since that period, which had gone to the extent of the 
present prosecution, were expansions of the common law, new 
both in instance and ia principle; that the common law, as intro- 
duced and adopted by the colonists, was the common law as ex- 
plained and defined at the time of the colonization, and not as it 
has since been expanded in England by judicial decisions; that 
the common law, in general, was not adopted in Maryland, ex- 
cept so far as it was applicable to the condition of the province or 
state; that the proper test of its applicability was to be found in 
the fact of its having been used or practised upon in the province 
or state; and that in the particular instance before the court, as 
there was no precedent of any such prosecution in the provincial 
or state courts, it could not therefore be sustained. The prose- 
cution was, notwithstanding, sustained by the Court of Appeals, in 
u very elaborate opinion, which furnishes the proper and existing 
rule as to the operation of the common law. In the course of it, 
and in remarking upon the argument, that the later decisions 
were expansions of the common Jaw, the court say, ‘It is a 
mistake to suppose that the decisions, subsequent to the charter, 
are expansions of the common law, which is a system of princi. 
ples not capable of expansion, but always existing and attaching 
to whatever particular circumstances may arise and come within 
one or the other of them,” and in adverting to the argument from 
non-user, they reply, “ that as to the common law, unlike a positive 
or statute law, (the occasion or necessity for which nay have long 
since passed by,) if there has been no necessity before for 
instituting such a prosecution as the present, no argument can 
be drawn from the non-user, for resting on principles which 
cannot become obsolete, it has always potentially existed, to be 
applied as occasion should arise,” and, in conclusion, they pro- 
nounce the existing rule of application under the bill of rights, 
which cannot be better stated than in the words of the opinion.”’ 
“The language of the 3d section of the Bills of Rights, (says the 
opinion,) in declaring the people of Maryland entitled to the common 
law, hasno reference to adjudications in England anterior to the 
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colonization, or to judicial adoptions here of any part of the common 
law during the continuance of the colonial government: but to the 
common law in mass, as it existed here either potentially or practical- 
ly, and as it prevailed in Lngland at the time ; except such portions 
of it as are inconsistent with the spirit of our present government, 
and the nature of our new political institutions.” (6) 


(2) Of the introduction. and operation of the English statutes 
, under the proprietary government. 


The preceding remarks upon the introduction of the common 
Jaw, have already exhibited the rule of Judicature and the opera- 
tion of the English laws in general within the province, previous- 
ly to the passage of the act of 1662, chap.3d. The instructions 
to the goveruors, and the antecedent acts of 1638, 1641, 1642 and 
1616, drew no distinction between the common and statute law, 
nor even between the English statutes existing at the time of the 
emigration, and those subsequently enacted. Where they were 
to be resorted to, the English laws in general were adopted. The 
general rule as to civil cases was, that they were to be judged 
according to the laws and most general usage of the province; 
" (6) 5 Harris*and Johnson, 357 and 358.—-“‘ The common Jaw of England 
(says Chase, C.J. in delivering his separate opinion in that case) was adopted 
by the people of Maryland, as it was understood at the time of the declaration 
of rights, without restraint or modification. Whether particular parts of the 
common law are applicable to our local circumstances and situation, and our 
general code of laws and jurisprudence, is a question that comes within the 
province of the courts of justice, and is to be decided by them. The common 
law, like our acts of Assembly, is subject to the control and modification of the 
Jegislature, and may be abrogated, or changed, as the General Assembly may 
think most conducive to the gancral welfare: so that no great inconyenicnce, 
if any, can result from the power being deposited with the judiciary to decide 
What the common law is, and its applicability to the circumstances of the 
state, and what part has hecome obsolete from non-user or other cause, 9 Harr. 
and John. 365. Mad acainin 5 Harr. § John. 367, he further remarks : “1 consider 
the adjudications of the courtsof England, prior to the era of the independence 
of Ainerica, as authority to shew what the common law of England was in the 
opinion of the judges of the tribunals of that country, and those since that 
time fo be respected as the opinions of the enlightened judges of the jurispru- 
dence of England.” The opinion of the Court of Appeals in the case of 


Dashicll vs. the Attorney General, 5 Harrisand Johnson, 40], is to the same 
effect. 
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and if these were wanting, then according to equity and good 
conscience; not neglecting the rules of the English law in simi- 
lar eases, so fur us the judges were informed of them, and found no, 
inconvemence in their application. Criminal cases, in general, 
were to be decided according to the laws of province, if any in 
existence and appitcable; and, if not, thea by the laws or lauda- 
ble usages of Liigland, in the same or similar cases. The excep- 
tious to these gencral rules were, that neither life, member nor free- 
hold were to be atiected without some express law ofthe province. 
The act of 1062, chap. 3d, directed that when the laws of the 
mrovince were silent, justice should be administered according to 
the laws and statutes of England, if pleaded and produced; ard 
that the courts should judge of the right pleading and consistency 
of those statutes with the good of the province. Thus the laws 
of England, whether existing before or after the emigration, were 
made the ultimate rule of decision, applicable to all cases what- 
soever, so far as they were consistent with the good of the pro- 
vince; and the judees were invested with the dangerous discre- 
tion of determining whether they were so consistent, and of ad- 
mitting or rejecting them according to their own views; and thus 
was fully introduced and sanctioned that species of judicial legis- 
lation, to which we owe most of the English statutes now in force 
in our State. The power confided was not only dangerous, because 
of the discretion permitted to judges created by the proprietary, 
(whose views as to the statutes were generally antagonist to those 
of the people ;) but also because it made these statutes a rule of 
conduct to the colonists, to whom they were not published, .and 
to whom they might be entirely unknown, until they were plead- 
ed and produced.: The general and constant anxiety, on the 
part of the colonists, to obtain the benefit of these statutes on any 
terms, and their willingness to confide any discretion which might 
contribute to the attainment of that purpose, evidence the high 
estimation in which they held the institutions of the parent coun- 
try, as conducive ‘to the liberty and happiness of the subject. 
Its laws were a fountain from which they always wished to draw; 
and thence flowed to them those notions of civil and political - 
liberty, which they collected and preserved in every moment of 
emergency, both against the crown and the proprietary, and 
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under whose nurturing influence their institutions ultimately ri- 
pened into the free and happy government under which we live. 
In the next year, another act was passed of the same import 
with the act of 1662, viz. the act of 1663, chap. 4th, whichappears 
to have existed concurrently with the act of 1662. At this period, 
and for some years afterwards, many laws were passed, which were 
neither assented to, nor dissented from, by the proprietary; and 
although, in such cases, the laws endured until the proprictary’s 
dissent was declared; yet the Assembly, through abundant cau- 
tion, continued to re-enact them. The act of 1663 was at lencoth 
dissented from by the proprietary, in 1669, and formally repealed 
hy the general repealing act of 1676, chap. 2d. The proprietary 
was now personally present in the province; and as from the 
want of definitive assent to, or dissent from many of the laws, 
there was some uncertainty as to those which were operative, 
this general act of 1676 was passed, which saves the act of 1662, 
and repeals that of 1663. By the general repealing and confirm- 
ing act of 1678, chap. 16, the act of 1662 was repealed, and that 
of 1663 revived, excepting only that clause of it which gave the 
judges the power of judging of the consistency of the statutes with 
the good of the province : and thus they became positive, although 
secondary guides in the decisions of the courts. In this State, the 
rule of application was kept up, until 16S4, by the successive 
acts of 1681, chap. l1th, and 1682, chap. 12th. 

As early as 1674, an attempt had been made to determine, 
by law, what criminal statutes of England were in force in the 
province ; and the object being approved of by both Houses of 
Assembly, a joint committee was appointed to report a bill for 
that purpose. After the act had been prepared, the Lower House 
insisted, that it should extend to civil as well as criminal cases, 
and that it should contain a saving of all the laws of the pro- 
vince not repugnant to the laws of England. The Upper House 
then took the ground, that mischievous consequences would 
flow from a general introduction of the English statutes, without 
a reservation of the power to judge of their consistency with the 
convenience of the province; and, in consequence of the disa- 
greement between the two Houses, the object of the conference 
was not accomplished. (7) The act of 1678 having accomplish- 


(7) Upper House Proceedings, Liber FF, 920 and 245. 
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ed the views of the Lower House, by introducing the statutes in 
mass, without any reservation as to their consistency, and the 
subsequent continuing acts, having kept up this rule until the 
session of 1G84, this subject of disagreement was revived by an 
act relative to the rule of jndicature, adopted by the Lower House 
at this session, which proposed to continue the rule as settled 
by the act of 1678, the proprietary, who was then in the 
province, now took his stand in favour of the old rule of exten- 
sion: and’in his message to the Lower House opposing the 
general introduction of the statutes, he objected, that it was not 
safe to have justice administered according to the laws of Ena- 
Jand, when the laws of the province were silent, without due re- 
gard had to the constitution and present condition of the pro- 
vince: that it appeared to him unreasonable, whilst the freemen 
of the province possessed the powers of legislation conferred by 
the charter, that they should be concluded by such of the laws of 
England as might ruin them, or at least be greatly injurious: and 
that he was willing to assent to the general introduction of the 
statutes, if the judges were permitted to judge of their consisten- 
cy with the condition of the province, but not otherwise. The 
Lower House did not accord with him in his views, but main- 
tained the ground which they had originally taken; and the con- 
sequence was, that the previous acts were suffered to expire. (8) 

In 1689, the government ofthe province was wrested from him 
by the Protestant Associators, and passed thence into the hands 
of the crown; and the government of Maryland then became 
and continued a royal government until 1715. During this abey- 
ance of the proprictary government, the act of 1692, chap. 
36, revived the rule c® the act of 1678; but this act, if it did not 


expire before, was repealed by the general repealing act of 1700,. 


chap. 8: and no further legislation upon the subject took place 
during the suspension of the proprictary government. Yet the 
act of 1662 had engrafted upon the jurisprudence of the province, 
the power of the courts to give efficacy to the English statutes, so 
far as they were consistent with the condition of the province ; and 
the exercise of this power was kept up under the sanctions of the 


commissions issued to the judves, although the legislative sanc- 


(2) Upper House Proceedings, Liber FF, 709. 
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tion Was withdrawn. There was the less opposition to this, as 
the objections to the introduction of the statutes were personal to 
the proprietary, (who was unwilling to diminish the importance 
of his legislative veiv,) and had therefore passed away with his 
government, Daring this interval, there are several instances of 
the exercise of this power on the part of the courts, in giving 
operation as weil to statutes passed after the emigration, as to 


those passed before. (9) We find this illustrated, not only by the 


proceedings of the courts, but also by the messages between the. 


two Houses, connected with the passage of the act of 1706, 
chap. Sth, expressly introducing the Iinglish statutes of Ist 
James Ist, chap. 1lih, against bigamy, and the toleration act of 
Ist William and Mary, chap. 18th, with all the penal acts therein 
mentioned. Before the passage of that act, the provincial re- 
cords shew several prosecutions for bigamy, predicated upon the 
statute of James; aid the message from the Upper to the Lower 
House, which gave rise to the act of 1706, sets forth that several 
persons had been. presented in the provincial courts, and in 
Anne Arundel county court, for bigamy, and for suffering Quaker 
conventicles to be kept in their house; and that the justices 
were at a stand as to these prosecutions, as it appeared to them 
that the statutes on which they were founded, were wholly re- 
strained to his majesty’s subjects residing in england. It there- 
fore recommended cither that these laws be declared to extend 
to the province, for the beiter satisfaction of the courts of justice, or 
that some laws be passed to restrain such offences. Towards 
the close of the roya! rule, viz. in 1714, the subject was again 
mooted ina message from the Upper to the Lgwer House, in 
which they propose to ascertain the opinion of lawyers, as to the 
extension of the general statutes ; but no such enquiry appears 
to have been made, probably because, in a very short time after- 
wards, the proprietary government was restored, and the question 
as to the extension of the statutes thereby assumed a new com- 
plexion. 

Upon the restoration of the proprictary in 1715, the old mo- 
tives for dissension were revived, and soon produced an open 


(9) Amongst these may be particularly mentioned the cases in 1707, upon 
the stat. 7th, Wm. 3d, regulating trials for high treason, and those in 1711, 
upon the stat. 2Ist, Jac. Ist, relative to the murder of bastard children. 
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Chap. I1.] MARYLAND LAW. ie | 


conflict. The proprictary was unwilling that the statutes should 
be introduced in mass, because he regarded their introduction as 
inconsistent with lis mght under the charter, co-equal with that 
of the freemen of the province, to participate in the enactment 

r introduction of laws. The people on the other hand, were 
unwilling to restrict themselves by any particular enumeration of 
the statutes which they deemed applicable, and preferred either 
adopting them in mass, or leaving to the courts an, unlimited 

power of introducing them in all cases where tlicy were consis- 
tent with the good of the province. Such an enumeration micht 
not only have precluded or drawn imto question the operation of 
some of the statutes which they prized mosthighly ; but it would al- 
so, probably, have put a’stop to the introduction, from time to time, 
of such statutes as might be subsequently passed. They preferred, 
therefore, to leave the door open for their introduction, when- 
ever the occasion might demonstrate that they were for the ad- 
vantage of the colony; and, in adopting this course, they pur- 
sued the discreet plan of the English parliament for the preserva- 
tion of their privileges, by keeping them indefinite, as a security 
against the encroachments of the crown. 

The controversy on this subject, between the proprietary and 
the people, was opened by the passage of an act at October ses- 
sion, 1722, entitled ‘ an act for the limitation of actions of trespass 
‘and ejectment;”’ and the direct cause of the controversy was as to 
the extension of the English statute, 21st. Jac. Ist chap. 16th, the 
existence of which in the province had been denied by two de- 
cisions in the provincial court,-(ene in 1712, and the other in 
}714,) but was recognised by this act of 1722. At this session 
the Lower House also adopted a scries of resolves, yindicatory of 
their liberties, and exposing the grounds upon which they claimed 
the beneht of the English statutes. ‘These resolyes are couched 
in forcible and manly language, and breathe that spirit of free- 
dom, and that determination to maintain their liberties, for 
which the Conunons of Maryland were ever remarkable. They show 
us in the bud the same free and fearless spirit which bloomed in 

the times of the revolution; and they, im common with the rest 
of our colonial history, teach us that that revolution did not origi- 
nate but merely vindicated our liberties ; and that our land has alivays 


been freedom’s favoured soil. Vy these resolves, the committee of 


16 


EEE LNA IS 6 UNA RAN SAA NEN aN ot A nasa cae beg neesce, 


einai te eit 


wae 


Are ANA on i ES ELS ab tal ee 


4 


eee Lb 
a a ta tl Bd Aa he 


| 
| 


ae 





9 1b Wemoold loidty tinige eaolinol has awit anne melt Hil ant nie 


AES Ho tae Dib doitnbowna Yew lade wi eat eth rt 


we 4p Pe A 
Wk / ayy Bend 


whee uaa ts wha s arhtysi 


biwddts bosutote outs poet weeillivan ahve PAD NNN Ot 
ad nol subortar ody hobregoy od Susdod | aenm ait b 
Yedd Wij Tati 209 statinds tlt tabi ae Alga aid, iw fate 
leant e+ 1) ai woh vido of boar eds to aoinvott ode" 
wr bad: “dia ont iro alqoay ont'T | iat 1G “oil subouat 
To nollirsaniins tale. oUt The ye oe if a nl dinteor ot gut | 
iio honey fap cabaiy: ila by ened dy you dovistw boldate 
bodintilats ns eres oul oF uiveok i) .8% ont “inh oredi wai 
Hlennd arow (out i Syorl! w hae He’ ait raul) ustiouhortar Yo wy 
jilwing  HOMeTsURUD On ili se) _ Soni tou oll hooy ott sig 
on tinitonqe ail aQiteoup abet with 1 bobulsanq oad 3 qian 
be Viteveyrer 24 ttre : Cle denen Boxing, tort dobar emtutate dito. 
cowie ob aust? wie oiouwbovind ody o qordn wig ovat tldsdorg | 
honrstony CATT” homes tasnpoedue. od tdpintan aouinie tsa oO 
oie walt: sabortint wad) +0) naga woh if) oval oF Piet i i 
who “ive wit ONAN: yond rnitt ates torish tilgion aoigsovo edt roi" av 
“weg (ott oto aint giiiqohs ai (bie ; ynoles oi ‘to ogetnay! ” 
of rion: Old WA toons he deitynt i: oit’lo nal Josioelb ody baua 
scent hia piunebi rol yniqesad yd poliving shoily To soit” 
































eae | the hear 


wos ont to atironntd daor9tt oy Jedings ing aie 
rie ‘indoiqorg oat oow hod Adojdae all) to, ya yortuas oft ‘nm : 
08 TadoHoO $6 Jon ue Io agezenci oll yd bomiqd anw alyoor ee 
PRAT We HAGA Vo AN mint AGTH oat Wl fn ay ‘fy fii herk mish # | Hola. 7 
OL Nh Aw Tero Ton dod ol 16 vea80. Isowh ot bag ©. honnasig baa Say i‘ 
oy HOT qade tat oel JOEL ottitite iheilyss” tail Wo mola zo oily” a my 
1oR, ON? ia bevion ti mood Beil ao Mid POR sil ai Moity de OT D1BIzS | 
ni t9ilto ot bas LITT wi omo) 


¥ 





Muod Tee onion Sat ji astoivig’ . 5 
nowroe eT TA” SET 6 x00 ahi ud hovtugoass ony ind (hte " 
‘te eiotn TET y ee How: wt tO Borraer | 6 liatyobs dels gett it rowel oly Bink 
bortiuts tous hair sey ts ibaubly ot vorigzo bunt jeaitedil vied i" sai 
lioksues ote to dosnt onil'T errant dailigaat oes Jo sityinsd eit’ 
est to Sitiqa aie oiltnned beta onorgnal. qlanut b 16 oldiorot” hi Hy 

a ae aletlts sad 9k pilibditini gts, ist ‘oD eAinroi ob foul bas oe on 


wide (oT voldadrestiar yore erin bualyial Yo anamanio® Sit 
Jeo ond iltiw nouiined fi ode hen Snoiinlorit ad to 


+ rnb eA byob awosnals foray: nieces a 
Ne outta eae neh 


as 
~ 


PS PSP re Ss 


5. 
bs 


122 * THE SOURCES OF [Intro. 


agericvances, (as it was called,) was clothed with the character 


of a committee of courts of justice;, and, as such, was required 


to examine the commissions issued to the siteed and justices of 
the several courts, for the purpose of ascertaining what alterations 
had been made in them, and particularly in that part of them which 
required the judges and justices to hear and determine cases be- 
fore them, according to the laws, statutes, ordinances, and rea- 
sonable customs of England, and this province, and to report 
such alterations,’ if any, to the House. They declared also 
“that the province was not to be regarded as a conquered 
country, but as a colony planted by Isnglish subjects, who 
had not by their removal forfeited any part of their English liber- 
ties: that the inhabitants of the province had always enjoycd the 
coiminon law, and such general statutes of Englund as are not re- 
strained by words of local limitation, and such acts of Assembly as 
trere made in the province lo suit its particular constitution as the 
rule and standard of its government and judicature; such statutes 
and acts being subject to the like rules of common law, or equitable 
construction, as are used by the judees in construing statutes in Eng 
land; and that all who advised the proprietary to govern by any 
other rules of government were evil councilors, ill-wishers to the pro- 
priciary and to their present happy constitution, and intended there- 
by to infringe the English liberties of the province, and to frustrate 
in a great measure, the intent ef the crown in granting it to the pro- 
prictary.” For the purpose of preventing ali misapprehensions as 
‘to the character of these resolves, and of presenting hen in a 
manner calculated to conciliate the proprictary, they further declar- 
‘ed, “that they were not occasioned by ary apprehension that the 
propnietary had ever infringed, or intended to infrinee, the liber- 
ties or the privileges of the people, or to govern otherwise than 
according to the usage and 


custom of the country since its first 
suitement: 


but were intended merely to assert their rights and li- 
berties, and to transinit their sense thercof, aud of the nature of their 


: constitution, lo posterity.” 


These resolves, so characteristic of the firm and many Spirit 


of the people of Maryland, became: “ the Magna Charta”? of the 


province. Although they sprang from this contest about the 


Statutes, they did not cease with the oecasion which cave them 


rise, Not only were they re-adopted by the Lower House: from 
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_time to time throazhout the pendency of this contest; but also 


at many sessions of Assembly subsequent to its termination, even 
down to the peried of the revclution. On all after occasions 
which drew inte question what they conceived to be their consti-- 
tationa! rivhts end privileges, or involved them in conflicts with 
the proprietary, because of the exercise, by him or his officers, 
rede incumpatible with their English liberties, the Provin- 

al Assemblies substantially adopted them as the exposition of 
their rights, and of the principles on which they maintained them. 
They were, however, of too bold and decided a character to re- 
ceive, atonce, the sanction of the Upper House of Assembly, which, 
from its very constitution, inclined to the side of tle proprietary: 
and, therefore, at this session of 1722, this House declined acting 
onthem. At the session of September, 1723, the proprietary’s 
dissent to the above mentioned act of 1722, was communicated to 
the Lower House. This dissent, which bears date the 19th March 
1722, (old style) assigns as the reason for the rejection of the act, 
that it was not only explanatory of an English act not in force 
in the province, but that it also seemed, by implication, to intro- 
duce HEnolish statutes which had always been held not to extend to 
the plantations, uniess by express words located there. ‘You are not 
only (says the proprietary in his instructions to the governor) not 
to permit any such practice to take place in Maryland, but even 
to discountenance any doubts concerning the same; and when 
any of the English statute laws are found convenient, and adapted 
to your circumstances, you ought specially to enact such of them 
as you may deem useful, and not by an act of the province intro- 
duce them in the lump.” 

The proprietary and the Lower House were now fairly at issue 
upon this important question; and a contest ensued, which en- 
dured for nearly ten years. In the progress of it, the inhabitants 
of the province were divided into two parties, the one called “the 


court party,’ Consisting of the immediate retainers and adherents 


of the proprictary, and the other ‘the country party,” consisting of 


the Lower Tlousc, and the great body of the people of the province. 
The papers emanating from the Lower House during this period, 

j2 relation to this subject, are characterised by ereat ability and 
research; and the talents of the province were all enlisted on the 
side of the people. Some of these papers are from fhe pen of 
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the elder Daniel Dulany,; a name which seems to have carried 
talent with it inevery generation. It would, perhaps, be difficult | 
to sustain the positions taken by the Lower House, upon the 
generally received doctrine as to the extension of the statutes of 
a mother country to its, colonies,.or upon any other ground 
than that of the long received practice and rule of judicature 
of the province. The people of Maryland did not intend to 
recognize the right of Parliament to bind them by laws, to 
., Which they had not assented. 


SH 


They studiously denied this 
on all occasions when that right was to be exercised in the im- 


- - ° ) . 
posiuen of burdens. They did not rely upon the nght of par- 


liament to enact, but upon their own right-to adopt and make 
their own, all such of the English statutes as might be found be- 


neficial; or protective of their hberties. 


— 
Yo 


The proprietary’s dis- 
sent haying put the Lower Iouse fairly in the lists against him, that 
hiouse at once appointed a committee to inspect the ancient re- 
cords of the provinee, and to examine how far the laws and gen- 
eral statutes of England had been received in the courts of the 
province. At that session, a very elaborate report was made by 
th:s conimittee, after a full examination of the.parliamentary and 
judicial records of the province, which sustains to the full ex- 
tent the right claimed by the Lower House. They report, ‘that 
In the earliest times, there were as many instances of decisions by 
the general statutes of England, (without any objection or opposi- 
tion,)-as there were cases that could be affected by them, and a 
continuation of such decisions until the government was taken 
into the hands of William and Mary; and that all the time the 
government continued immediately under the crown, as many 
cases both criminal and civil, as came within the province of 
the statutes, were determined by them; which course has been 
continued ever since, to the restoration of the government to the 
proprictary, exceptin some particular cases when the circumstan- 
ces of this province rendered the form of proceedings prescribed 
by some acts ef parliament impracticable, and where they have 
been altered by act of Assembly; the people always claiming and in- 
sisting on therights and privileges of English subjects, and the laws 
of theirmother country, as their indisputable right, aud as agreeable 
to the charter.” The report then sets forth a-series of abstracts 
from the records, to evinee the truth of its representations as to 
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the constant course of judicature in the province; upon which it 
remarks, “that, although many of the records, were lost, in the 


time of the revolution, in removing the records from St. Mary’s, 


and when the State House was burned, yet the collections which 
they have made are suthcient to show, that both the governors 
and the people governed, within the province; since its first set- 
tlement, or at least since there are any traces of Assemblies and 
judicial proceedings, have always deemed the general statutes of 
England to have the force of laws in Maryland.” (10) Upon this 
report, an address to the proprietary was adopted by the Lower 
House, (October 21st, 1723,) in which they broadly asserted that 
the statute of limitations was in force in the province, because it 
was a general statute, without words of restriction, and therefore 
extended to all his Majesty’s dominions, and because of the 
words of the charter’ securative of their English liberties. They 
allege, also, ‘‘that such statutes have always been held to extend 
to the province, and that persons have even been convicted and 
executed under them; and that if their right to them were de- 
pendent upon their re-enactment in the province, they would 
then hold them by the precarious tenure of his pleasure, in yield- 
ing or withholding his assent.” At the session of 1724, the Upper 
House, not yet having acted upon the resolves of 1722, their at- 
tention was called to them by a message of the Lower House, 

which reminded them; in sneering terms, of their default, and in- 

formed them that inasmuch as the oaths lately taken by some of 
the judges did not conform to those resolves, they had ‘directed 

the Attorney General (he being a member of their House) to pre- 
pare a proper form of such oath. This form was accordingly 


prepared and transmitted to the Upper House for their adoption. 


(10) It is much to be regretted, that the abstracts from the records, which 
made a part of this report, are not to be found ; the journals of 1723 are 
lost, and the only record which we have of them is to be found in a printed 
collection of the material parts of them, made under an order of the Lower 
House in 1724. This collection omits that part of this report, for which it re- 
fers the reader tothe Journal. It contains, however, a report made, October 
th, 1724, as to the Commissions from 1692 down to that period, which 
evidences that during all that pertod, although the legislative rule of Judica- 
ture was withdrawn, the commissions to the judges until just before the 
commencement of the controversy directed them to judge according to the 


laws of England, where the laws of the province were silent. 
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It directed thet the rule of judicature snould be, according to the 
laws, statutes, and reasonabie customs of England, and the acts 
of Assembly, and the usage of the province. It was ob- 
jected to Ly the Upper House, as permitting to the judges the ar- 
bitrary introduction ef the statutes, without regard to the conve- 
nience of the province; and various messages were interchanged 
between the two-Houses, in one of which the Lower House re- 
marks: we have never yet heard of any inconvenience arising 
from doubts as to the extension of the statutes: nor did we ever 
hear of different judgments concerning the extension of any 
Encelish statute, unless in one case concerning the statute of lim- 
itations, when one of your honors was one of the judges that 
filled the provincial bench; an2we cannot think that instance 
deserves your notice, since the opinion was grounded on no pre- 
cedent, and was manifestly contrary to the whole course of judi- 
cature in the province, and well known to be against the charter, 
and inconsistent with our constitution.” The rest of this mes- 
sage, and the other messages of the Lower House in connexion 
with it, are couched in the same bold and expostulating language: 
and they ultimately led to an agreement between the two Houses, 
that the clause in the oath, as to the rule of judicature, should 
direct the judges to determine according to the laws, statutes, 
and reasonable customs of Encland, and the acts of Assembly, 
usaves and constitution of the province. — th 

At the session of October,1725, the address of the governor, 
in sustention of the proprictary’s views, cited as illustrations of 
his doctrine the habeas corpus act, the statutes of usury, and 
the statute of frauds and perjuries, which, says he, have often 
heen held not to extend to the plantations, and yet they are gene- 
ral Jaws. * This elicited a reply from the Lower House, in which 
they entered at large into the general question, and into the consi- 
deration of the particular instances cited by him: and another act of 
Assembly was now passed in conformity with their original views. 
This act of 1725, chap. Ist, and the succeeding act of 1727, chap. 
Ist, were both dissented from by the proprietary ; and at length, at 
the session of October, 1728, a form of a judge or justice’s oath 
Was transmitted by the proprietary to the province, and under 
his instructions submitted by the governor. This form directed 


that justice should be adininistered accerding,to the acts and 
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customs of the province; and, when these were silent, ‘‘ accord- 
ing to the laws, statutes and customs of England, as have been 
used and practised in the province:” and was unanimously re- 
jected by the Lower House, because it would exclude them from 
the advantage of fulure bencficial statutes, and would lead to 
endless disputes as to what statutes had been used and practised 
upon, Tlic question would be, says the report adopted by the 
House, “whether the act had been used or (which is the same 
thing,) whether ony judgment given upon it: and such questions 
could not be determined in many cases, even when the statutes 
have been the foundation of the decisions; since in many of them 
the reasons or arguments do not appear, nor is it customary to 
mention general statutes i pleadings, although the judgment of 
the court is founded on them.” (i1) Sull adhering to their origi- 


nal views with some slight alterations to meet the views of the 


Upper House, another act was passed at this session, ascertaining. 


the form of the oath, viz. the act of 1728, chap. Ist. This, also, 
was dissented from by the proprietary; and a new attempt was 
made at a compromise by the succeeding act of 1730, chap. Ist, 
which rendered operative the reasonable custoins of England, and 
the statutes thereof, then or thereafter to be enacted, agreeably to 
the usage or constitution of the proviuee. The proprietary re- 
jected this act also; anda form was at last determined by the 
act of 1732, chap. Sth, which received his assent.. This act, 
which prescribed the form of the oath of a judge or justice, as it 


continued from that period until the revolution, made the acts and 


usages of the province the primary guide; and when these were 


silent, the rule of judicature then was, according to the laws, 


statutes, aad reasonable customs of England, as used and prac- 


lised within the province. 

The controversy thus terminated in partial submission to the 
will of the propnetary; but the Lower House had accomplished all 
their purposes. They had not only brought about a recognition 
of their right to such of the statutes as had teen adopted in the 
practice of the province; but they had also couched this recog- 
nition in such general terms, as to permit the future introduction 
of English statutes. The words “as used and practised” in this 


(11) This report and the address which followed it, are from the pen of the 
elder Daniel Vulany. 


Chap. 111.) MARYLAND LAW. 497 


so ian Nl i ett NN 


death Sai Na Na ac net tel cnaneer nash seas Raenfe ee 


A a NER NOL AEE Ln Pea olson cna pte Tm nc es RE SI hy BE ana bac ee ib Pe 


"ot Beak ‘Bloor bus aniutate Tudipaad wha. ‘lo oustae 


pty gainer it gota.) eecoboisealy odd Yo ioitalenudl ont peer 


hare ‘bent lonlt * ity wi OseLeD t vidnaoest oi OVI BRIG O horohiio7t doidw 


git amet athe bean 5 obey used, ult HOTT cst Yo: eogoan 


“itt o aiibinlendue laine ni vhetanientortendl yer roruag ae : 


lia 


HGH YOO gotnodsp udgwond Yaw som bik yod anaes 


hates | 
eee 








ony an EDT ABW rae eonminiin wih ni npr: 


‘te jaonepbn ole Hydautile jaenibeotip mi eoyntere Lerouiog tt i 
aiyien siogs ed yards (02, (11): “molt ao-babapot si Aa BG 


’ “ayoadr aids Horlynvs oete badlyods rod pomp alt ox is a 





’ 
in 
wae Br cs y 
7 A a 
Oe UC ISS aa 1 Lio 
i 
; i", 
R 
i) 





































iio snot) saute ivdvw ji aeuasod Semokt sowed wedi | betes 


i anitasid, hits beet dood tnd! womtiha post Or ee sites 
oilt td Loto tog it oe apr pod bhi bien ue a 
eriine oi) Bl dott} ao heen’ tebe ‘pot ton ort vadindtn 
enroiiedp Hous hea sir wot api swrneghart yaw’ voitod (a 
dotudicte walt ody foro woano vient ed bonimiebl od ows 


‘ba painokeny th BE Wit eR: a ab han aieng ye 10 eutonen a i 





gels Worwwoit silt Joont oF anoilevetle difgila -omtoe atin ewoir ba 
Atininhsoan aoiwess wilt 18 beeeng enw ide todmtosa sepohl soqqd Me 
youd wet Eo et gids BTL Yo tos odd xiv ythien of to mmiot odd a . 
cow dqiiole won. w bing pyimoinqery ont ya fart botnsesihaew 4 
al qn VOTE i to ton gaihvoooue ofp yd ezinionpmton's: a9 obec 


bo} qldwserge’ bok sane od od vosigaaoals 10 aod dood er 
at Pinter ONY: ott spout rorgad? Yo ovate nod 10 oyna of 


se 


ely oped’ honimigiob sand ig ene nv n- ban: o2ln ton edd beso 
joa anil juoees alo bevieser -oidtw di) qarloi SBGb yo 1a ee 
han woolen, 70 cube ate MoO ott ‘to aridt od? bodereory doida a 
baw ened? oben. mother aot Lifes bovied teal) niet bouaiaaa 


wool ol ot yuifiesan.2nw uoily ouia: riba] Yor oliee ont anolia 


~sarvey } Oat bonais wy Ris leet Yo BOTW oldies AINE | fous 293: yeh ‘ 
eyndlisor ols wihtiog & 


ty harelemagon tut ae volt vaweL only tid LYTLE ON, vit 
‘oie ai fotqoba gond-bal om eopitet otly Yo alone ‘of nigin a 


“ndiioubona Suse, pits pic oF ib we avgrens lone ai po i 


CRAY: SF aan ie flat Prt ge 


A) tee “ts 2G ob ae 


PS OS TY FI My eet nanatcd Fw a ear - " 
ei ss LL IEEE TEN EA OEY Oe TT ETAT re ctewerer aare mye 


123 THE SOURCES OF [Intro. 


act, might relate either to what had been the usage and practice 
of the province in adopting English statutes, as a practice 
sanctioned and to be continued, or to the previous use and 
practice of these statutes as the test of their applicability: 
and even if the latter construction were adopted, the practice 
which was to wive them efficacy, was not by the express terms of 
the act, a practice anterior to its passage but only to the time of 
the application of the statute as a rule of judicature. “This sub- 
lerfuge accomplished all its purposes: for from that period until 
the revolution, the courts continued to exercise the power of 
adopting and giving effect to such of the statutes as were accom- 
modated to the condition of the province without regard to the 
enquiry, whether they had been practised upon or enacted pre- 
viously to the act of 1732. , | 

| Upon the occurrence of the revolution, and the adoptron of our 
present constitution, the third section of the bill of rights, accom- 
panying it, declared ‘that the inhabitants of Maryland were entt- 
ed to the benefit of such English statutes as cxisted al the time of 
the first emigration, and were found applicable to their local and 
other circumstances ; and of such others as have since been intro- 
duced, used and practised upon in the courts of law and equity.” 
This declaratory article, it will be perceived, has drawn a distine- 
tion, between the statutes in existence at the time of the estab- 
lishment of the colony, and those subsequently enacted. The 
statutes of the first mentioned class, are declared to be in force 
so far as they had been found by expericnce applicable to the local 
and other circumstances of the colony; and those of the latter class, 
where they have been introduced, used and practised upon in our 
courts. However, both these tests of applicability consist im “ the 


use of and practice upon the statutes.” 


“It does not appear to 
‘the court (says the General Court in delivering its opinion in the 
case of Whittington vs. Polk) that there can be any other safe 
criterion by which the applicability of statutes, existing anterior 
to the emigration to our local and other circumstances, can be 
ascertained and established, but that of having been used and prac- 
lised under in this State.” (12) Yet this test appears to be more 


comprehensive, than that which determines the applicability of 


(12) Ist Harris & Johnson, 250. 
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statutes passed since the settlement of the colony. The latter is 
expressly restricted to use and practice in the courts: whilst the 
former consists in that wse and practice generally, which constitu- 
ted the experience of the colony, ‘The General Court indeed, scem- 
ed to have considered the rule applicable to statutes passed before 
the emigration, as cunstantially the sare with that applicable to 
statutes passed subsequently ; and hence, in the case of Pancoast 
ts. Addison, they decided that the statute 82d Henry Sth, chap. 2d, 
sect on 2d, did not extend to Maryland, ‘the court not knowing, 
(say they,) of any judicial decision by which the same has been 
adopted and introduced into this State as the law thereof.” (13) 
Yet there were many statutes of such a character, that they might 
have been used and practised under in the province without the 
intervention of courts of justice: and such use would manifestly 
be a part of the experience of the colony. Judicial decisions 
are merely the evidence of its experience. (14) ' 

It is much to be regretted that the question as to the applica- 
bility of English statutes, should have been suffered to rest, until 
this day, upon the general tests of the bill of rights, without a full 
and definitive ascertainment of the statutes falling within the ope- 
ration of those tests. This condition of the question has given 
rise to doubts and controversies, which even now are not ex- 
hausted. T’o obviate these, in 1809 the legislature empowered 
the Chancellor and Judges of the Court of Appeals,to ascertain and 
report the English statutes which were applicable under the tests 
of the declaration of rights, designating particularly such parts of 
them as it might be proper to incorporate into the statute law of 
the State. (15) This duty was wholly performed by the late Chan- 
cellor Kilty, in a report which arranges the English statutes from 
Magna Charta to the year 1773, into three several classes, the 
frst embracing the statutes not applicable, the second the statutes 
applicable but not proper to be incorporated, and the third those 
which were both applicable and proper to be incorporated. The 
object in calling for this report was to ascertain the latter statutes, 
so that they might at once be specifically adopted to the exclusion 


(13) 1 Harris and Johnson, 356. 

(14) Sce 2d Harris and Gill, 106, and 5 Harris and Johns. 402. 

(15) A resolution of the same character was passed as early as 1794: but 
from some unknown cause it was never carried into effect. 
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of all other English statutes: but the report being made, this ob- 
ject was overlooked, and the Assembly contented itself with the 
publication and distribution of the report. (16) The only effect 
of this report has been, to collect from the colonial records, and 
the tradition of experienced. lawyers, the evidences of practice 
upon the statutes: and as the repostiory of these, it is received 
and respected by our courts, and seems to be regarded by them as 
an authoritefive guide in-all cases of doubt. (17) Yet the exis. 
fence of a law should not even be a subiect for doubt, and its en- 


actmnents should be accessible-to all, Vhe Enclish statutes in 


S 
force in. this State, should therefore be definitely ascertained, and 
published at large under the authority of the State as a part of its 
statute law; or they should be re-enacted, so as to give them a 
place in our ordinary statute book. In the plen for a digest of 
the statute law of Maryland, which was adopted by the legislature 
a few years since, and which is being accomplished, the proprie- 
ty of incorporating these statutes into it, docs not appear to have 
been considered. This defect in the plan may yet be remedied 
by enlarging the instructions to the commissioners, as no part of 
that plan has yet been perfected. 


(16) Resolutions, 22d of November session, 1809, 20th of November ses- 


sion, 1810, 33d of November session, 1811, and 69th of December session, 1816. 


A chart of the statutes applicable and proper to be incorporated has been com- 
piled and published by Alewus B. Welfe, Esq. of this city. This chart pre- 
sents this class of the English statutes in 9 natural and compendious form, 
which gives to the,student or practitioner great facilities in his reference to 
them 5 and if Mr. Wolfe, in a new editicnof this chart, would but attach to 
his notice of cach applicable statute, a reference to all the decisions of our 


_ Courts since the revolution, which expressly or impliedly admit or assert the 
existence of such statute, it would be rendered still more valuable. 


(17) In the case of Dashiell rs. the Attorney General, th Harris and Johnson, 
403, Buchanan, C. J. delivering the opinion of the Court of Appeals remarks, 
“This view of the third section of the bill of rights raises the question, which 
of the statutes existing at the time of the first emigration had by experience 
been found applicable 2? ‘The only evidence to be found on that subject is fur- 
nished by Kilty’s report of the statutes, in which the statute of 43 Elizabeth, ch. 
4, is classed amongst those which are said not to have been found applicable. 
That book was compiled, printed and distributed, under the sunction of the State, for 
the use of ils eflicers, and is a safe guide in exploring an otherwise very dubious path.” 
Upon the authority of this report the Court of Appeals therefore decided that 
this statute was notin furce. See also the case of Avones vs. Madox, 2d Harris 
and Gill, 106. 
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_ The preceding remarks relate solely to that introduction or 
adoption of the Hnelish statutes in this State, which rests for its 
sanction exclusive] upon the practice of the colony or its courts, in 
contradistinction to that which carried with it the sanction of express 
law. Many ofthe Enclish statutes were enacted expressly for the co- 
lonies, or expressly extended to them: and in such cases the sta- 
tutes were received and respected as laws of the colony, except 
whenthey-entrenched upon the right of internal taxation, which was 
claimed by the colonies generally for sometime before the revo- 
lution, as their exclusive right. -Others of the statutes were ex- 
pressly adopted by acts of the Assembly, These cases of legisla- 
lire extension or introduction of the English statutes are free from 
all doubt or difficulty: but those in which ‘the statute acquired 
the force of law by mere practice upon it, demanded a full exami- 
nation of the origin and character of that practice. The English 
statutes thus introduced by colonial usage, and resting upon it 
alone for their efficacy even at this day, may truly be called ‘the 
common law of Maryland: and the history of their adoption, 
wlulst it illustrates their present existence, is at the same time 
a proud memorial of the firmness with which the colonists of 
Maryland always asserted and vindicated their liberties. 
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CHAPTER I. se 
: OF THE PROPRIETARY GOVERNMENT OF MARYLAND. 


The Proprietary Government, wnder which the colony of Mary- 
Jand was established and grew up, and from which it passed to 
its present rank of a free and independent State, is known to 
sthe the people of Maryland in general, if at all, but by 
is name. ‘They have heard of its existence, as 
we hear of that of Prester John, or the wandering 
Jew: and they listen to the story of its being, as 


Connection of the 
colonial history of 
Maryland with its 
present govyern- 
ment and condi- 
tion. . 

ifit were a tale’ by-gone times, which to them, has nothing to 
excite interest, or even’ tempt curiosity. And yet it was the go- 
vernment under which a feeble and destitute colony of two hundred 
persons, planted in the wilderness at the mercy of the savage, has 
become the prosperous, powerful, and independent State, where 


peuce, plenty, and cultivation, are on every border, and there is 


Scarcely a trace or tradition to tell, that it was once the red man’s 


soil.” Our citizens know not, nor do they in-general seek to 
know, the structure and tendencies, of the institutions associa- 
ted with that government: and yet they were the mould in which 
Our present state institutions have, for the most part, been fashion- 
ed, and from which they have derived many of those peculiar fea- 
tures, that give them excellence in our eyes at this day. They 
pause not to enquire into the origin of those principles of civil 
and political liberty, under the influence of which, at the aera that 
gave independence to their State, their ancestors rose as one maa 
in vindication of their nights as freemen, and staked upon the 
issue which involved their liberties, their lives and fortunes also. 
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And yet if we look back to the history of that proprietary govern- 
ment, we find in it the very seeds of those principles which anima- 
ted the fathers of the revolution in our State in the hour of danger 
and difficulty: and in the free institutions which were established 
under it, we recognize the schoo] in which they imbibed their just 
notions, of the true object and proper extent of government, of 
their rights as individuals, and of their degree of dependence as 
acolony. In fine, all that relates to the colonial existence and 
condition of Maryland is intimately connected with the present: 
and af we would know the causes which so speedily converted 
her infant colony into a-prosperous people, diffused over her 
whole surface, and in quict possession of her soil with scarcely a 
single act of rapine or bloodshed to stain its acquisition, we must 
look for them not mercly in the character and temper of her peo- 
ple, nor in the fértility of her soil. . We must look beyond these, 
to the free nature of the government and its institutions, and to 
their gentle and benign administration, which invited popula- 
tion, and stimulated industry, by: securing the civil and religious 
rizhts of the citizen, and freeing the products of his labor from the 
burdens and exactions of arbitrary power. 

Thus associated as the recollections of this departed yovern- 
meut are, with all that exhibits our progress to maturity as a peo- 
Uillityec the re. pve and fhe development of our free institutions, with 
helone tether, al that appeals to our pride and awakens our grati- 
pristary govern, tade, and with all that stimulates to the most jealous 
“Seaaaell “care of the liberties preserved and transmitted to us 
through the difficulties of colonial dependence, they proudly claim 
to be rescued from the oblivion to which they have seemed doom- 
ed. In presenting to our view a people springing up by their 
own energies, in the midst of the wilderness, to independence, 
wealth and power, they remind us that we can more truly boast 
then did the Athenian; “we sprang from the carth we inhabit.” 
Jn identifying their infant straggles, and the transactions which 
mark their advance to maturity, with the Jand in which we live, 
aud the scenes with which we are familiar, they people that land 
with the creations of the past, for the delight and instruction of 
the present. Associating these with the objects that are around 


us, then itis that we find, “ToNGuESs IN TREES, BOOKS IN THE 


RUNNING BROOKS, AND SERMONS IN STONES.” Such recollections 
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carry with them all the enkindling effects of the Pagan theology, 
which made all nature mfe with divinity or its ministers, and gave 
to every hill, or grove, or stream, ils tutclary spirit. They animate 
every scene around us into a companion. They awaken new 
feelings and becet new associations to bind our affections to our 
own country. ‘Che experience of every individual attests this. 
We love to look upon the places of our infaney, and to loiter 
amidst the scenes of our boyish recollections. The house in 
which we dwelt, the ground on which we sported,.the plans of 
youthful enterprise, Uie objects of early affection, the very cradle 
in which we. were rocked, all bring with them soft and mellow 
remembrances upon which memory pauses for-instruction and 
delight. All things else may have faded to our eyes under the 
withering influence of time, but to us these “flourish in eternal 


green,” and if they are also thé records of improving intellect and _ 


expanding virtue and honor, how proudly do we recur to them, 
in manhood to incite us to further improvement, and in the decline 
of life to smooth the downward way. Why should it not be so. 
with nations? To them the cradle of their libertics, the scenes 
of their infant strugcles, the theatre of their yeuthful enterprises, 
and the history of their advancement to maturity, bring recollec- 
tions equally full of pleasure and instruction. And yet the en- 
quiry into these is but too often deemed en idle curiosity, and the 
explorer is sneeringly termed “an Antiquarian.” 

There is a certain kind of national pride springing from a nation’s 
history, which is essential to its dignity, and eminently useful in 
General effector ItS advancement. ’Tis not the pride which springs 
B nations history 


upon its charae-s 
ter. 


upon the merit of the departed like the shoots of a 
certain fruit, where to use the language of another 
“all that is fruit is under ground.” It is the pride which rests 
upon self respect, springing from the consciousness that we have 
preserved im all its purity and integrity the character transmitted 
to us by our ancestors, and inspiring us to a noble emulation 
of them by striving to vive fresh lustre to the legacy. All who 
have observed the workings of sucha iochng upon individuals 
and upon nations, have seen how it has animated them to deeds 
worthy of their sires. In ranging through the history of the most 
illustrious nations of ancient and modern times, and in tracing 
the causes of the achievements which have given thein renown, 
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we find this proper national pride every where conspicuous, 
Whatever has tlustrated and adorned the nation, becomes inter- 
woven with the national character; and the individuals of the 
nations, to a certain degree, feel and move as ifthey were clothed 
with thet character. The bright examples of the’ past are before 
them, and under the recollections which belong to these, they 
actas if the spirits of their forefathers were hovering around them 
to behold their deeds. In moments of exigency they feel as he 
of old, when he exclaimed, ‘J am a Roman citizen: and when they 
cease to fee] thus, and the national character ceases to be respected 
and cherished, irom that instant the national decline commences. 
With such proofs of the efficacy of national recollections im 
purifying and advancing a nation’s character, we sce at once 
Preservation of the importance of treasuring up and preserving all 
aescets aioe those portions of her history, which develope the 
he eae origin of her free and cherished institutions, and ex- 
uses of her advancement to wealth and power. These 
constitute her experience, by consulting which, and gathering from 
it the lessons of which it is fruitful, she may learn to avoid the 


hibit the ca 


errors whilst she follows the wise examples of the past. Then 
indeed history becomes: ‘philosophy teaching by example.’ 'To 
rescue from oblivion any facts connected with her history, which 


elevate her character, or mark her progress in the true principles 


-of government, shculd therefore be the first effort of a nation, if 


she desires to sustain that character, or to give perpetuity to her 


institutions resting upon those principles. Such facts carry with 


them illustrations of public virtue and liberty, teaching by exam- 
ples of all others the most persuasive, the examples of those whose 


honor is our boast. Interesting and instructive as such portions 
of a nation’s history in general are, they are eminently so with 
Peculiar otitityoe reference to that of these United States. United 


the eional tis : : : 

tory ofthese Unie UNider One government Which is intended to pre- 
ted plates io iliase f jz : : 
serve the unity of the nation for all national purpo- 


trotiag tie origin 
and determining : 4 : 

the proper chars ses, Whilst it at the same time preserves the free 
acter of our Fed. 


eralGoverament’ and independent existence and operation of the 
several state covernments for all state purposes, the people of 
these United States, by this happy adaptation of the confedecrated 
system to the republics of the union, have accomplished, and 


carried jnto successful operation, a form of government which 
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has outstripped even the speculations of the political philosophy 
of former days. The happy combination of checks and balances, 
by which the several state governments are made to revolve in 
harmony around the national government, and the whole around 
the common welfare, has commanded the admiration of the 
world. By these concentric systems of government, simple in 
the midst of all their seeming complexity, and uniform in their 
purposes and results in the midst of all their diversified move- 
ments, each State commands for itself the protection of the whole, 
whilst it still retains for its internal administration its entirety and 
independence and the power to maintain them. Alike most of 
the inventions or institutions which excite our wonder, this 
government was the creature of circumstances. It did not, like 
Minerva, spring fuli grown from the brain of some philosopher 
or scheming politician. It was nota system formed in the closet 
upon mere abstract speculations about government, and intend- 
ed to bend, and adapt to its theories, the character and condi- 
tion of the people for whom it was framed. It sprang from the 
wants and necessities of the moment, and it took its features and 
complexion from the character and exigencies of the state govern- 
ments at the time of its adoption. These gave it being: and an 


intimate acquaintance with these is necessary, both to give us an 
Ansight into the origin of our present federal government, and to 


furnish us-with the principles by which it is to be construed and 
apphed. The system of confederation, which preceded at, and 
under which the States achieved their independence, had paved 
the way to its adoption. Although the present constitution 
came to heal the defects of that system, yet the provisions and 
practical operation of the latter had familiarized the people to the 
necessity and advantages of an union of the States, had indicated 
the true purposesand extent of that union, and had taught the pro- 
per mode of accomplishing it without affecting the integrity of 
the States. The history of the old confederation is therefore the 
history of the present constitution; and that confederation was 
adopted by distinct and independent colonies in their common 
strugele for freedom. ‘Those colonies were planted at different 
periods, and under different auspices. They were established, 
and grew up; under forms of government very various and in some 
Instances essentially different. ‘They were seated in different 
1S 
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THE PROPRIETARY ‘[Hist. View. 


sections of a widely extended country, possessing very different 
resources, Which at the same time rendered the pursuits and oc- 
-cupations of these colonies very various and peculiar. ‘This di- 
versity in the institutions and employments of the several colomies, 
impressed upon the inhabitants of each a peculiar character, 
which took its fashion from the former. , With-these diversities, 
so well calculated to impart different notions of political rights, 
to give different inclinations of feeling towards the mother coun- 
try, and to obstruct the adoption of a common government, we 
naturally ask ‘ whence it was, that at one and the same moment, 
under the same claim of right and sense of duty, and with the 
same fearless spirit, they rose as one man agatust the oppressions 
of the mother country, and combined themselves for their common 
defence under one government, with as much ease and harmony 
as if union had always been familiar to them.” *The answer is 
to be found only in the history of the colonies. In the causes 
which led to their establishment, in their progress through all the 
privations and dangers of settlements remote from the parent 
and cast upon their own energies for protection and advancement, 
and in the general course and conduct of that parent towards 
thei, without reference to their distinctions, is found the key to 
ourunion, Through a long period of colonial existence, they 
were trained to freedom and familiarised to union by circumstances. 
By the force of these, they were fitted for the government before it 
came: and hence, when it came, it sat lightly and familiarly upon 
them: and their conduct, 1n the first moments of its adoption, 
was characterised by none of that spirit of anarchy and Hcenti- 
ousness, Which ofien marks the first moment of actual emancipa- 
tion. Thus identified, as the histories of these colonies are, 
with.that of our liberties and our government, as well as associa- 
ted with. our proudest recollections, to us and to our posterity 


‘they ought to carry an interest “beyond Grecian or Roman story,” 


vhich should putto blush the sickly affectation for foreizn models. 

The limited nature and objects of the present work, so far as 
they relate to the History of the State of Maryland, have already 
Objects of this been disclosed. Pursuing these in the view which 


apter. ; , Q 
noir di we are about to take of the proprictary government, 


5 


we shall, in this chapter, examine the general nature of that gov- 


ernment, and its prominent features and tendencies, as established 
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by the charter of Maryland, or as developed or modified by its ac- 
tual operation, before we enter into the history of the condition 
and transactions of the province. 

The government of Maryland, as established by its charter,’ 


9) 


was called “a preprietary government,” in contradistinction to 


The threegescr- the Other two general classes of colonial govern- 
Pelcesdcnniant ments, known by the distinctive appellations of 
fine eyisn “churter governments,” and “royal governments.” 
colonies of North ; 

America. These were the three general forms of colonial 
government existing amongst the English colonies of North 
America. There were, of course, peculiarities in the applica- 
tion of these forms to each colony: and the same form, as ap- 
pled to different colonies, was more or less favorable to the hber- 
ties of the colonists. Yet the general features belonging to each 
of these three classes, however diflerently they might be apphed, 
indicated a manifest distinction in point of benefit and privilege 
to the colonists. ‘ke royal governments were so called, because 
the colonies subject to them were under the immediate rule and 
administration of the crown: and depending, as these colonies 
did, not only for the appointment and dispositions of their rulers, 
but also, at some times, for the very security and continuance of 
the form of government. under which they lived, solely upon the 
will of the crown, this form of colonial government was therefore 
always esteemed the least favorable to the people. Nor was 
the experience of the colonies calculated to change their impres- 
sions as to the tendencies of this form: for the royal adnuinistra- 
tion was generally characterized by misrule and rapacity on the 
part of the governors, and by a steady and unremitting oppost- 
tion to the colonial interests and liberties whenever these came 
into conflict with the designs of the crown. The charter govern- 
ments proper were those, in which the internal administration was 
entirely in the hands of the colonists themselves. The charters 
of Rhode-Island and Connecticut are specimens of the pure char- 
ter government. They carried with them powers of self govern- 
ment and internal regulation, which rendered them actual de- 
mocracies. ‘The charter government of Massachusetts, especial- 
ly as modified by its cliarter of 1GOL, was of a more mixed char- 
acter: yet it belongs properly to this class. [ts supreme execu- 


tive power was administered by a governor appointed by tle 
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crown, who had also a veto upon its laws. The legislative pow- 
er was in the hands of the people: and theyhad a further check 
upon the governor in the executive council, which was elected 
by the assembly. The charter governments were therefore 
always regarded as the most favorable in point of political privi- 
lege and power; because they had all the sanction and security 
for their continuance, which a charter froma the crown could give 
them; and because the forms of government so secured, were 
either such as had been previously adopted and acted under by 
the colonists themsclyes, or were framed in ‘conformity to their 
own wishes and suggestions. Such were the charters of the 
New England settlements generally: and this their character, 
familiarising those subject to them to all the rights of self-covern- 
ment and the duties of selfdependance, acquainting them by 
actual enjoyment with the benefits of a free government, and in- 
spiring them with a freeman’s spirit to maintain it, informs. us 
why it was, that New England was the cradle of American liber- 
ties, and that in all the contests with the crown ‘for the general 
rights of the colonies, she was amongst the first in the onset, and 
the last in the retreat. ; tga 
The proprietary governments were those, in which the charter 
granting territory, conferred upon the grantecs, the jurisdiction over 
the territory granted, and the right of governing the people settled 
within it: and they were therefore of a mixed nature, blending some 
of the advantages of the pure charter governments with some of the 
disadvantages of the royal governments. They had the security of 
the former against the aggressions of the crown: but, as in the lat- 
ter, the government emanated from a power distinct from, and in- 
dependent of, the peoplé subject to it. Some of these proprietary 
charters of the more favourable kind, secured to the colonists a 


Pevlicradvanta- participation im the government, which extended to 
fea of the most of 


favorable forms 


a full and free share in the legislation of the colony, 
of = proprietary e ies 
gorerament. and to exemption from all taxes and impositions not 
levied by their assent; and when this was their character, they 
were almost as beneficial in their operation as the charter governe 


ments, und were more secure. Lhe vovernment under these 


charicrs being in the. proprictary, the crown had no concern with 
the internal administration of the colony; and did not necessarily 
become a party to the contests between the proprietary and the 
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people, about their respective rights and interests in that admin- 
istration. It was not identified with the rule of the proprietary ; 
as it was with that of its governors in the royal governments. 
The rights of the proprietary were entirely distinct from those of 
the crown, and did net necessarily involve the interests of the 
latter. On the other hand the jealousy of the crown was always 
excited against the proprietary powers and prerogatives, when 
they acquired rank and consequence from the growing wealth 
and population of the colonies over which they were exercised. 
As branches of royalty, which detached from the crown, and 
placed beyond its reach, the contro] of the government and reve- 
nue of the colony, they were, at some periods, looked upon with 
scarcely Jess aversion than the rights secured by the charter 
governments: and the government of England would, at times, 
have been willing to enlarge the privileges of the people as 
against the proprietary, that they might become instruments in 
the subversion of the powers of the latter, as those of the commons 
of England had been, in the hands of the king at an earlier day, 
for the prostration of the overweening arrogance and power of 


the barons. The attempts made to subvert these governments 


generally, to which we shall hereafter advert, however discuised, 
were but the offspring of this jealousy. Hence the contests con- 
nected with the internal administration of these governments, 


were, in general, conducted entirely between the people and the. 


proprietary: and the influence and power of the crown were not 
brought to bear upon the interests and liberties of the people, ex- 
cept when they were supposed to entrench upon the eminent do- 
minion and reserved rights of the mother country, or to conflict 


_ with the colonial dependence which these entailed. 


~The charter of Maryland exhibits to us the most favorable 
The proprictary form of proprietary government. The privileges 


eee ae atin of 
farytind of the Which it conferred upon the colonists, and its benig- 


most favorable 

form. nant provisions for the security of their rights and 
liberties, account to us at once for its continuance until the re- 
volution, for the high estimation in which it was always held 
by the people, and the care and anxiety with which they clung to 
it when its existence was endangered. Jt was one of the earliest 
chayters emanating from the Lnglish crown, and surviving the 


genral wreck of the proprietary governments; although suspend- 
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-ed at ‘two periods for ac considerable time, it held on its existence 
“until the American revolution, when of all the proprictary gov- 


ernmecnhts which were created before or afier it, there existed with. 


it none but that of Pennsylvania. The similar governments es- 
tablished by the cuarters to the London and Plymouth Companies, 
were of short duration. That of Virginia was extinguished in 
Y624, before the grant of the charter of Maryland: and the Ply- 
mouth charter was surrendered in 1635. The proprietary gov- 
ernments subsequently established, with the exception of that of 
Pennsylvania, bad but a short career, and that characterised by 
continual dissensions between the people and the proprietaries, 
or amongst the proprietaries. themselves, which either led to a 
voluntary surrender of their charters by the latter, or to the revo- 


cation of them by the crown as productive of nothing but discord 
and misrule. : 


& 


The charter of Maryland was in a great measure free from the 
clements of strife, which entered into most of the other: pro- 
Advantages re. prietary governments, and which commencing to 


sulling from the 
grant of M: we operate with their first organization soon occasioned 
aid to a single 
proprictary, their downfall. Under the former the grant was 
made but to a single proprietary, whilst in the latter there were 


several grantees; and in some instances, as-in the grant to the 


-London and Plymouth Companies, they were very numerous. 


» The advantages of the former over the latter in this respect are 


evident. When the ownership and government were deposited 
in one band, there was generally an unity of purpose and action, 
and a freedom from all those dissensions which ever arise when 
common and undivided rights and interests are to be administer- 
ed by several proprietors. In such cases as the latter, the views 
of the several proprietors will differ: and each will endeavor, 
not only to give effect to his own views, but also to administer 
the common interests with a view to his peculiar benefit. This 
was not only the tendency, but also the actual experienceé of these 
governments, when allotted to several proprietors; and this re- 
sult is nowhere more conspicuous than in the short career of 'the 
proprietary covernment of New Jersey. And although the har- 
mony and unity of purpose incident to such governments, having 
but a single proprietary at their head, might seem to have fac ili- 


° a . 3 ef 
tated, and to have given a steadiness and energy to their desi gns 
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: F ate 
upon the liberties of those subject to them; yet when the propri- 
etary governments were administered with the spirit of rapacity 
and misrule, it was always found, that the people were more op- 
pressed by them when they were under the direction of seve- 
ral proprictaries. In their operation, the force of the old maxim, 
" that one fyrant is better than many,” was felt in all its truth. 

_ The governments of Maryland and Pennsylvania, with all their 
imperfections, were yet singularly free, inild, and beneficent in 
These advanta- their operation, when contrasted with the other 


ges Wiastrated in 


the histories of proprietary governments. Much of this was, no 
Pennsylvania. doubt, due to the liberal views and benevolent pur- 
poses of their founders, and to the cautions and securities against 
oppression embodied in their charters: but some of it is properly 
attributable to the consideration that they were always vested in 
one hand or in one family. These provinces becoming thus the 
patrimony of these families, their honor and interests were identi- 
fied with those of their proprictaries. The proprietaries stood to 
them in the relation of a ‘‘nater-familias,” and could not but feel 
interested in the growth and prosperity of their respective pro- 
vinces, which were not only to illustrate and perpetuate their 
names, but also to swell the consequence and wealth of their 
families. ‘The same feeling did not and could not exist to the 
same degree, where there were several co-proprictors of different 
families. Their views were not only different, but they were also 
more circumscribed by their immediate wants and interests ; 
and they did not feel and act for posterity, under the same gene- 
rous pride which animated those, who held their province as exclu- 
sively the patrimony of their families, and upon whose name and 
character its wealth and prosperity were to be reflected. 

-The history of these governments sustains these views. For 
the contrast, it is not necessary to go back to the administration of 
General fate of the proprietary government of Virginia, under the 


the proprietary 3 sj 5 : 
governmenisora London Company, when, it may be said, the princi- 
different descrip A : ; 

tion, pies of colonial government were but little under- 
stood. ‘Those of New Jersey and of Carolina, which were erect- 
ed after that of Maryland, and but shortly before the grant to Penn, 
and which were distinguished from the grants of Pennsylvania 


and Maryland in being granted to several co-proprictors, were 


+ characterised by dissensions amongst the proprietors, and by an 
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144. THE PROPRIETARY .  {Hist. View. 


administration at war with the feelings of the people and the true 
and permanent interests of the colonies. The unfortunate ten- 
dencies of such a short-sighted policy, as to the interests of all 
concerned, were soon followed by correspondent results. The 
proprietary charter of New Jersey was surrendered to the crown 
as early as 1702; and that of Carolina, after struggling through a 
proprietary existence of about half a century, which was marked 
by continual outrage and oppression on the part of the proprietors, 
and by general, constant, and increasing dissatisfaction amongst 
the colonists, was at length formally repudiated and shaken of 
by the latter, and the colony, by its voluntary act, placed undey the 
immmediate government of the crown. 


Whilst therefore the charter of Maryland, from the manner 


of its grant, tended to promote the proper administration of its 


government, and the permanent interests and prosperity of the 
colony; its comparatively liberal provisions in favor of the colo- 
nists were admirably calculated to second this tendency. This 
will be apparent from the view of its general features, as illustra- 
ted and modified in the progress of the government. The legisla- 


‘tive power of the province, under the charter, extended gencrally 


to all the objects of legislation within it, subject only to the re- 
Extent and dis: striction: ‘That the laws enacted should be con- 
tribution of the 


legistative power SONant to reason and not repugnant nor contrary to 
under the charter re 


of Maryland. — but (as far as conveniently might be) agreeable to 
the laws, statutes, customs and rights of the kingdom of ingland:” 
and to zll persons being within the limits of the province or under 
its government. The laws were to be enacted, by the propricta- 
ry, “by and with the advice, assent and approbation of the majority 
of the freemen of the province or of their delegates or deputies.” 
The participation of the people in the legislation of the province 
being thus secured, the assemblage of them for the purpose of 
legislation, was left under the charter to be regulated, as to its 
time and manner, exclusively by the proprietary. As soon as the 
government was organized, and an assembly of the freemen con- 
vened, differences arose in the construction of the charter, as to 
the relative rights of the proprietary and the people. The pro- 
prietary seems to have held, that the power of originating and pro- 
pounding laws resided exclusively with him; and that the assem- 
bly had nothing more than the simple power of assent or dissent 
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Their participation in legislation, as then expounded by him, was 
analogous to that cf the senate under our present constitution, in 
the passage of money bills. Acting under these views he rejected 
in mass the laws which were passed at the session of the first as- 
sembly hicld in the province ; and as substitutes for them, he caused 
to be prepared and iransmitted from England, a body of laws for 
adoption by the next assembly. The colonists, on the other hand, 
considered their power ‘of advising, assenting lo, and approving 
laws,” as conferring upon them equal and co-ordinate rights with 
the proprietary; and hence, at the next session of assembly, con- 
vened on the 25th January, 1637 (old style,) they returned the 
compliment, by rejecting in mass the laws which he had pro- 
pounded. The freemen were successful in their opposition to 
the exclusive right claimed by the proprietary; for from that period 
their right to originate laws does not appear to have been seri- 
ously contested. But notwithstanding this concession, the pro- 
prietary, in the early years of the province, still claimed, and oc- 
casionally exercised similar rights, as a co-ordinate branch of the 
legislature; but these occasions were very rare, amd in the ordi- 
nary course of the legislation of the province, his powers were in 
practice limited te his veto upon the acts of the assembly. 
Throughout the proprietary government, the full veto power was 
always retained in the person of the proprictary. The commis- 
sions and instructions to the governors of the province, gave 
them, in general, the right of assenting to or rejecting Jaws; but 
this assent, when given, never concluded the proprietary, except 
in cases where he had specially authorised the governor to assent 
in his name to a particular law. The only effect of the gover- 
nor’s assent was to give efficacy to the laws so assented to, until 
the proprictary’s dissent was declared, and when this was declar- 
vd, they ceased to operate. The governor had the general pow- 
er of giving to laws this partially operative assent, subject only to 
such modifications and restrictions as were specially imposed by 
his commission and instructions. The limitations, which were 
from time to time imposed by these, will appear, when we come 
to treat of the particular organization of the provincial legislature. 
The general views here given sutlice to shew the actual distribu- 
tion of the legislative power, and the ordinary modes in which it 
Was exercised, 
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» The charter having referred to the proprietary the exclusive 
right to convene assemblies, and to determine the time and man- 


Control of the Ber of convention, the power of convening, adiourn- 


proprietary over 
the form and ex- 
istence of the As- 
rembtiesand how 
modified, 


ing, proroguing, and dissolving the assemblies at 
his pleasure, always belonged to the proprietary, 
, and was delegated to, and exercised by the govern- 
ors of the province, throughout the whole period of the govern- 
ment. This genera) right carried with it another power, the im- 
proper exercise of which might have been attended with very dan- 
gerous consequences to the co-ordinate rights of the people. The 
proprictary under it possessed, and for a long time exerciscd, the 
exclusive right of determining the manner in which the assembly 
should be constituted. The warrants for convening the assem- 
blies issued by the governors during this period, determined whe- 
therthey should be convened in person or by deputies; or, if by 
deputies, the number of deputies to which they should be entitled, 
and the manner in which these should be elected. If vacancies 
occurred, the propriety and mode of fillmg them up were deter- 
mined by the same discretion. The people’s participation in le- 
cislation might have been rendered of but little avail by this un- 
limited discretion, on the part ef the proprietary and his govern- 
ors, to regulate the manner in which the assembly should be con- 
stituted. But the usage of the governors, and the legislation of 
the province, soon restrained this discretion, or corrected its ten- 
dencies. The operation of these upon the particular organiza- 
tion of the legislature, at every period of the proprietary govern- 
ment, will appear hereafter. For the purposes of this general view 
it is suflicient to remark, that from the convention of the first as- 
sembly of the province until the government passed into the hands 
of Cromwell's commissioners, there was no determinate and uni- 
form mode of convening assemblies. The freemen were sum- 
inoned to attend, sometimes in person or by proxy, sometimes in 
person or by proxy or by deputies, sometimes by delegates or 
deputies only, and sometimes by a gencral direction to attend 
without prescribing the mode of appearance. These were the 
various modes of convening the freemen generally; but through- 
out this period there were always writs of summons, which were 
specially directed, in the discretion of the governor, to the coun- 
cillors and other high officers of the province, and also on some 
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occasions to cther persons of trust and distinction. Yet although 
there was no uniform mode of convening assembhies generally, 
the mauner adopted for the formation of any particular assembly, 
was uniforin, and unpartial in its operation. The particular form 
adopted for the organization of any assembly, applied to the in- 
habitanis of the province generally, who were thus placed upon 
an equal fouting in point of privilege. After the restoration of 
the government to the proprictary, in 165°, by the protector’s 
commissioners, the right of appearing in person or by proxy 
whoily ceased. From that period the distinct organization, and 
independent existence, of the Upper and Lower Houses of As- 
sembly, which had been established pro hac vice at the session of 
1650, became perminent: and under this permanent establishment, 
which endured by usage or law until the American revolution, 
the Upper House consisted of the councillors to the governor, 
and the Lower House of delegates, elected by the people of the 
several counties. Under this system of county representation for 
the Lower House, which superseded'the old system of represen- 
tation by hundreds, the manner of election, and the number of 
delegates to be elected by cach county, continued to be regulated 
from 1658 until 168], by the warrants of election issued for each 
assembly. But throughout this period, with a single exception, 
the warrants uniformly authorised each county to elect two, three, 
or four delegates; and after such election notified to the gover- 
nor, it was usual to summon the persons elected by special writ. 
The proprietary’s ordinance of 6th September, 16s], reduced 
the nurmber of delegates to two for each county; and prescri- 
bed a permanent and uniform rule as to the qualification of 
the voters and the manner of election. The proprietary hav- 
ing been divested of the government of the province in 1689, 
(which shortly afterwards fell directly under the immediate 
administration of the crown, as other royal governments) the 
organization of the Lower Louse was settled by the act of 
1692, chap. 76, and continued to be regulated by law, until the 
adoption of our present government, by the succeeding acts of 
1704, chap. 35, 1708, chap. Sth, 1715, chap 42, and 1716, chap. 
11. Under these acts, (which all agree in this respect,) the same 
equal and uniform right of county representation, which now 
exists, was permanently established, Each county was entitled 
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to elect four delegates: and the qualifications of voters and dele- 
gates were established by a permanent and uniform rule. 

From this summary view of the organization of the provincial 
legislature, it will appear, that thei right under the charter to par- 
ticipate in legislation, was at all times enjoyed by the inhabitants 
General results Of the province: and that the several systems of re- 
of the legislative : ; : 
power. presentation, which prevailed in the colony, were as 
full of liberty and privilege to the subject, as those of the mother 
country, or of the greater part of the colonies. They had indeed 
their alloy. ‘The existence of the Upper House as a co-ordinate 
branch of the legislature, constituted one of their most objecition- 
able features. It had all the disadvantages without the advanta- 
ges of the House of Peers. The latter, if it is independent of 
the people, is also independent of the crown: but the Upper 
Ilouse of the province, consisting of councillors, appointed by 
the proprietary or under his commissions, and dependent for their 
offices upon his pleasure, was, from its very organization, an aris- 
tocracy of the worst possible kind, an aristocracy wholly indepen- 
dent of and irresponsible to the people, and at the same time the 
mere creature and dependant of the proprietary. With a consti- 
tution so antagonist to public liberty, it is truly surprising that 
the transactions of this House should have displayed as much re- 
gard for the rights and liberties of the colonists, as they frequently 
did. The power to convene, prorogue, or dissolve the assemblies 
at pleasure, had also a tendency to diminish their independence; 
but the abuse of this power for the purpose of checking or put- 
ting down any of the favorite measures of the people, was always 
followed by consequences which rendered it harmless. Instead 
of driving the people from the ground which they had taken, its 
effect was only to rally them more effectually and firmly for the 
accomplishment of their views, to which they generally succecd- 
ed in bending the will of the proprictary, or his governor. The 
legislative records of Maryland furnish us with several instances, 
in which this executive right appears to have been used for this 
purpose; but the people’s firmness generally frustrated this de- 
sign. ‘The executive veto sustained, by its control over the exis- 
tence of the assemblies, and by the subserviency of the Upper 
House, at times militated against the views and interests of the 
colonists at large; but it was never enabled to prostrate these 
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through the instrumentality of legislation. The constitution of 
the Lower House always interposed an effectual bar to the legis- 
lative oppression of the province. In it the people of the pro- 
vince always found a faithful guardian and ready asserter of their 
rights. ; 

It is somewhat remarkable that throughout the whole colonial 
existence of Maryland, the history of its legislation does not ex- 
hibit a single instance of treacherous or timid abandonment, by 
this House, of the rights and interests of the colony. Pursuing, 
in the general tenor of their conduct, the happy medium between 
the arrogance of powcr and the servility of submission, they were 
the vestal preservers of liberty in every age of the colony. The 
consequence was, that this uniform yet temperate adherence to 
their rights, even whilst it encountered the resistance, seldom pro- 
voked the serious indignation of the proprietary: and the good 
correspondence between the government and the people being 
thus preserved, the colonial history of Maryland exhibits one of 
the finest specimens of colonial administration. Alike the other 
colonies, it had its moments of discontent, its internal dissensions, 
and even its revolutions, which for a time prostrated the proprie- 
tary dominion: yet these were of but short duration, when com- 
pared with the long intervals of tranquillity and contented pros- 
perity. The legislative acts and addresses of the colony, at al- 
most every period of its existence, abound with expressions of 
their attachment to the proprietary government, and with grate- 
ful acknowledgments for the gentleness of its sway, and its con- 
stant endeavors to promote their interests. When separated 
from it, they soon looked back to it and sighed for its restoration : 
and its return was received with every demonstration of general 


joy: 


The proprictary’s power to pass ordinances without the con- 


Nature of the Currence of the assembly, appears to have been re- 
Apel pce garded by the charter, as a branch of the legislative 
nances. power. The recitals, which precede its grant, seem 
to have contemplated the exercise of it, as an ad interim legisla- 
tive power: but the restrictions imposed upon it by the charter 
and the usages of the colony, gave it a very harmless and limited 


Operation. Under it, the proprietary was authorised personally, 


or through his officers, ‘‘to make and constitute wholesome ordi 
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nances from time to time, (to be kept and observed within the 
province,) as well for the conservation of the peace as for the 
better government of ihe inhubitants, to be publicly notified to all 
who were to be affected by them: provided that these ordinances 
were consonant fo reason and not repugnant nor contrary to but 
(as far as conyeniently might be) agreeable to the laws, statutes 
or rights of the kingdom of England, and that they did not in any 
sort extend to oblige, bind, charge, or take away the right or inter- 
est of any persen or persons, of, or in member, life, freehold, 
goods or chattles.”’ ; 

Thus restricted, it was nothing more than @ mere police-power, 
stripped of the means of oppression to the subject, which never 
Extent of its ac Could usurp the proper place or rank of legislation, 
tuabexcrese. and the exercise of it within the province was, in 
general, conformable to this, its restricted nature. It was, on one 
or two occasions, exercised as an embargo power: and it was 
frequently resorted to, in establishing or remodelling the offices 

of the province, under the general and exclusive charter-right of 
the proprietary, to create these and to prescribe their duties. But 
whenever the ordinances passed beyond this their legitimate 
sphere of action, and attempted to attach fees and emoluments to 
these offices, or to determine their quantum, they were always re- 
sisted by the colony as manifest usurpations. The only material 
or serious controversy which ever arose in the province about the 
exercise of this ordinance power, related to proclamations of the 
latter kind. The fees of the officers were generally regulated by 
acts of assembly: and it was always held by the Lower House of 
Assembly, that this was the only legitimate mode in which they 
could be given. On two occasions the fee-bill, as it was termed, 
wus suffered to expire ; and during the intervals between the ex- 
piration of the old law, and the enactment of a new fee bill, the 
governor established the fees by proclamation, adopting as his 
general guide the rate of fees as established by the expired act. 
In both of these instances the ordinance power was used merely 
as an ed interim power. The acts of assembly regulating fees 
had ceased: and without its interposition, the officers would have 
been left without any fixed compensation for their services. ‘The 
tendency of this state of things was, to throw open the door to 
extortion or Corrupt practices on the part of the officer: and the 
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proclamations, in correcting this, at the same time facilitated the 
transaction of business in the offices. They were not intended 
to usurp the place of legislation: for they were only to endure 
until a new act was passed. Yet with all these palliating circum- 
stances to excuse, if not to sustain these proclamations, they were 
always regarded and resisted by the Lower House as acts of gross 
usurpation and oppression. They were held not only to transcend 
the ordinance power as defined by the charter, but also to violate 
the exemption of the colonists from all taxes and impositions 
whatsoever, except those which were fixed by act of assembly. 
This exemption had been declared and confirmed by the early 
act of 1650, chap. 25; azd was regarded as a night too sacred, to 
be drawn into question, or indirectly violated, even for bencfi- 
cial purposes. The last of these proclamations, and that which 
gave rise to the most serious controversy, and to the most tho- 
rough examination of the power, was issued in 1770; and the his- 


tory of it, as well of that of 1733, which preceded it, is intimately - 


connected with that of the revolutionary struggles of the province, 
and will be considered in conjunction with it. The discussions 
which grew out of it, were ably conducted on both sides; and 
they led to the full examination of the previous exercise of the 
ordinance power in general. The result of the investigation was, 
that it was found to have had in practice only the limited opera- 
tion which we have assigned to it: and that investigation is here 
adverted to, only for the purpose of illustrating the general re- 
mark, “that the ordinance power, under the charter, in its gen- 
eral exercise, conformed to its charter-restrictions, and was not 
in fact exercised in the colony, cither to subvert or usurp the 
place of legislation: and that Maryland, throughout her colonial 
existence, was not subject to, nor operated upon, by any legisla- 
tive power in the province, except that of the charter, in which 
her freemen participated, and by which they were protected.” 
The Executive powers, conferred by the charter upon the pro- 
The executive PUetary, were ample and eflicient. They carried 
to the prtreee With them all the jurisdiction that was compatible 
*Y governments with the colonial dependence of the province, and 
was necessary for its security and internal administration. Be- 
sides the rights, powers, and privileges specially granted, the pro- 
prictary was invested by the 4th section of the charter “with all 
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the rights, jurisdictions, privileges, prerogatives, royalties, liber. 
ties, immunities, royal rights, and temporal franchises whatso- 


ever, which had ever been held or exercised by any bishop of 


Durham within the bishoprick or county palatine of Durham in 
Fy) ) . 
England. 


The origin, nature, and extent of these Palatinate Jurisdictions 
Ss p] 5) 
and privileges, as formerly exercised within the bishoprick of 
Durham and the counties palatine of Chester and 
Origin nature & i rauiapes 
extent of the pas Lancaster, have been fully examined and illustrated 


latinate jurisdic: 


tion attached to in other works. It will be sufficient to remark, that 
it. : Wiis oy eat ‘ 

these peculiar jurisdictions were erected in_ these 
counties of England, ata period when they were border counties, 


and,‘as such, were relied upon to guard the frontiers. 


They were 


continually exposed to predatory incursions from Scotland or 
Wales, which in those days of baronial strength and turbulence, 
were very frequent, easily concerted, and speedily accomplished. 
At that period, when garrisoned fortifications and standing armie3 
did not make a part of the strength of the nation, such border 
incursions could gather head, and discharge their whole force 


upon the bordering counties, before the aid of the kingdom could 
be effectually called in. The crown was therefore compelled to 


rely, for the protection of the fronticrs, upon the power and ener- 
gies of the borderers: 


and as their situation required constant 
vigilance and attendance at home, and the existence and pre- 


sence amongst them of an authority adequate to the exigencies 


of the moment, these palat?nate jurisdictions were created to meet 
that necessity. The earl of Chester, the duke of Lancaster, 


and the bishop of Durham, who were at the head of these palati- 
nate governments, were therefore invested with powers and pre- 


rogatives which fell little short of those of royalty itself. They 


appointed all officers within the counties. ‘The courts of jus- 


tice were emphatically their courts: for all process which was 
issued out of them, ran in their names, instead of that of the 
king’s; and all offences were held and charged in indictments, 
as olfeuces against them, and not against the king. They had 


power to pardon all offences whatsoever committed within. their 
respective jurisdictions. The lands lying within their provinces, 
were deemed to be holden of them; and they were therefore en- 


titled to escheats, wardships, and the other fruits of the feudal 
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tenures, which feil to the lord of the fee. They had the right of 
levying forces and waging war for the defence of their provinces, 
aud of pursuing invaders even beyond the limits of the kingdem. 
(1) By some of the eld writers they were said to have “ full royal 
power” in all respects: but thest general expressions must be 
received ‘‘sx moo.’ Their powers were imdeed as ample as 
those of rovalty, for all the purposes of their establishment: yet 
they did not carry with them sovereignty or its peculiar preroga- 
tives. The eminent dominion and control ofthe crown prevailed, 
as to the rights of war and peace, as fully over these counties as 
over the oiher portions of the kingdom. The allegiance of their 
inhabitants was due to the crown, and not to the head of the pa- 
latinate government: and it seems to be the better opinion, that 
although these palatinate chiefs were permitted, without waiting 
for the direction cr sanction of the crown, to carry on a mere de- 
fensive war for the protection of the borders; yet they had not 
the general right of declaring war or concluding peace. Such a 


right, existing independently of the crown, might have brought 


them into a direct conflict with its sovereignty. 


The objects and necessity of this extensive grant of power and 
jurisdiction to the proprietary.of Maryland, are easily perceived. 
Poticy of the The policy of the English government at that day, 


Enghsh govern- 


mentinitsexten- In the establishment of its colonies, was uniformly 
sive grants Ol ju- 


madiestoraieibe to leave the conduct and settlement of the colonies 
ment. * to individual enterprise and resources. It gave no 
boon but the privilege of occupying and peopling the wilderness: 
aud granting this with the reservation of its Sovereignty, it cast the 
enterprising individuals or corporations to whom the grants were 
made, entirely upon their own means and energies for the estab- 
lishment and sustension of their settlements. If they succeeded, 
its dominions were enlarged, new channels opened for its com- 
merce, and its revenue increased. If they failed, the crown lost 
nothing but an empty grant of kingdoms it had never held, and 
powers it had never enjoyed. In accordance with. this neutral 
policy as to schemes of colonization, it became necessary to dele- 
gate to the grantees all the powers of government which were 


(1) For the nature and extent of these palatinate jurisdictions, see 6th Viners? 
Abridgment,573 to 583, 2d Bacon, 188 to 192, and the case of Russell's lessee vs. 
Baker, in which the extent of these jurisdictions was much discussed. 
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requisite for their protection or, the internal adininistration of Uieirs 
colonies. Hence arose all the various forms of charter and pro- 
prictary governments, which, in their origin, were in fact intended 
to relieve the crown from the cares and responsibilitics incident 
to the administration of an infant settlement: and which became 
ebjects of jealousy to it, only when they had reared their settlements 
to wealth and power.- Whilst they were contending against the 
dangers and difliculties of their establishment, the English goy- 
ernment, with all the indifference of epicurean philosophy, looked 
calnily and unconcernedly upon their situation, and left them to 
their struggles. When they had surmounted these, then it was 
she remembered they were ler children, and then only to make 
them know and respect the authority of a parent. Her desire to 
rule and protect the colonies, and to substitute her own immedi- 
ate administration for that of their peculiar colonial goversiments, 
increased precisely in proportion to the ability of the colonies to 
rule and protect themselves. ; a | 
Acquainted with this her policy and the sources of her jealousy 
towards the colonial governments, we are but little surprised at 
The jurisdiction the extensive grants of power and jurisdiction con- 


conferred ; c 
the proprietary ferred by the early charters; and still less so as to 


Shine those given by the charter of Maryland, when we 
nts; recur to the circumstances under which that charter 
was granted. These have already been unfolded. It was a 
grant to a favorite, by a monarch whose _partialities were as un- 
bounded as they were capricious: and there is reason to believe, 
that it was framed under the dictation of that favorite. . Thus in- 
dulged, lord Baltimore adopted, as the gencral model for his pro- 
prielaryship, the palatinate jurisdictions in their original form and 
extent; which approached more nearly to sovereignty than any 
other of the subordinate governments known to the laws of Eng- 
land. The powers originally incident to these in the border coun- 
ties, were soon found to be too extensive to be reposed with safe- 
ty in the hands of the subject ; and they were therefore much re- 
duced and restricted, at the period when this charter was granted : 
but to the proprietary of Maryland they were granted in all the 
extent in Which they ever had existed. The charter did not stop 
here. It contains special grants of power and privilege, which 
not only cover the ground of the general grant of palatinate juris- 
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Chap. LJ GOVERNMENT OF MARYLAND. . 155 


diction, but extend considerably beyond it, and render the grant 
of Maryland the most ample and sovereign in jts character that 
ever emanated from the English crown. The power to call as- 
semblies and enact laws by their assent, and the extensive opera- 
tion given to the legislation of the province, did not belong to 
the palatinate governments: and they constitute a very peculiar 
feature of this charter, when we look at the spirit of the crown, 
and the prevailing temper amongst the nobles, at the period when 
it was granted. The proprietary might, doubtless, have as easily 
obtained a grant of legislative power, to be exercised solely by 
himself, and quite as extensive: and the admission of the colonists 
to participation in it, at once evinces his sagacity, and reflects 
lustre on his character. It was this exalted privilege, which en- 
deared his government to the people of Maryland: and had they 
not possessed it, his dominion would soon have been marked by 
the same arbitrary character, and have shared the same fate with 
that of the London company. ‘There was another very peculiar 
feature in the grant of legislative power. The sovereignty of 
the mother country was reserved im terms, but the proprictary was 
under no obligation to transmit the laws of the province to the 
king, for allowance or disallowance. Thus the vigilance of 
the crown, in guarding its own prerogatives against silent and 
gradual encroachmeuts, was in a great measure excluded; and 
the reservation, except in cases of direct conflict, became a mere 
“brutum fulmen.” In examining the special grants of executive 
privilege and power, we shall in general find the same latitude. 
Classified according to their objects, these were either civil, mili- 
tury, ecclesiastical or commercial.’ : : 

As the supreme executive under this government, the proprie- 
tary had the sole right of creating the offices of the province, and 
determining their form and functions, and of ap- 


The mere civil 


powers: and first- Beat : . . ene aan : : 
Pe stiosetelanee pointing all judges, justices, and other officers what 


tothe creation ot soever within it. He had the power to establish 
the offices, and ' 


the appointment ¢ = 5 ; 3 See Sint cain x BR a 
oe re eetmen courts, and determine their jurisdiction and manner 


the province. = of proceeding; and all the process from these courts 


ran in his name and not in that of the king. These sole powers 
the proprietary possessed, not only as palatinate powers, but also 
under the express grants of the seventh section of the charter: and 
although competent of himself to their exercise, he might, and im 
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some respects did submit them, to the regulations and restriction 
of the, Jaws of the province. The courts were always held, 


and the process always ran in his name: and the organization ef - 


the courts was in general determined by the commissions of thw 
proprietary or his governors. But the time, place, and manner 
of holding the courts, the limits of their respective Junsdictions, 
and the manner of proceeding in them, were the constant subjects 


of Jegislation. The general power of appointing the officers of 


‘the province, was, however, one of such consequence, that it 


was retained by the proprietary as his sole power, in full vigor 
and nearly all its original extent, throughout the proprictary gov- 
eminent. It was retained not only asto all the State offices, but 
also all the county offices, except-one or two of a very inferior 
nature: and the exercise of it was, with a few exceptions, con- 
fided to the governors of the province. (2) Under this unlimit- 


(2) Upon the establishment of the royal government, the appointing power 
of the proprictary, in all its plenitude, devolved upon the crown : and during 
the continuance of that government, some very salutary restrictions were im- 
posed upon this hitherto unlimited power, by the act of December, 1704, ch. 
92, entitled “An Act for the advancement of the natives and residents of the 
province.” It rendered all persons incapable of holding or enjoying any 
office of profit or trust in the proviace, either in person, or by deputy, who 
had not resided in the province at least three years : and the only exceptions 
to this incapacity were, in the cases of persons holding offices by commission 
immediately frem the crown, and of persons holding such offices at the time of 
the act passed. All officers of the crown within the province, having the power 
of appointing to any oflice within it, were required, without exception, to con- 
form to this rule: and as persons holding offices by immediate commission 
from the crown were exempt from it, they were required, by this act, to re- 
tide in the province, and to exercise their offices in person, and not by depu- 
ty, in all cases where this was not specially dispensed with by the erown. 
The strict letter of this act relates exclusively to the exercise of the appoint- 
ing power under the royal government: but being a high remedial statute, 
aimed at abuses equally likely toexist, and equally requiring correetion under 
the proprietary government, its operation does not appear to have ceased with 
the royal government. By the equity of the statute, it applicd as fully to the 
officers under the proprictary, as to oflicers under the crown : nor was it any 
invasion of the proprietary rights under the charter, as it did not apply to 
appointments coming directly from: the proprietary, except in requiring 
residence in the province, anda personal exercise of these oflices by those so 
appointed ; and even these requisites might be dispensed with, by the special 
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ed power of appointment, the offices of the province were held at 
the pleasure of the proprietary: and herein consisted 


Tendencies of z 3 
this proprietary the greatest defect in the governinent. Its tendency 


power: and how i 
restrained and was. to render these officers the dependants and 


corrected. \ ; 
satellites of the proprietary or his governor, and to 
convert their offices, which were instituted for the benefit of the 
people, into so many weapons of offence against them, on all 
occasions of conflict with the government. The dependence 
which it entailed, was utterly incompatible with the exalted duties , 
of the judiciary; and although less repugnant to the nature of 
the mere ministerial offices, it erred in rendering thein solely 
responsible to those who appointed them, and were ‘naturally 
inclined to sustain their acts, whatever they might be; and wholly 
irresponsible to those for whose benefit these offices éxisted, and 
upon whom their misdemeanors in office were to operate. Yet 


‘the tendencies of this dependant state were in a great decree 


counteracted by the contiol of the Assembly of the province over 
its revenues generally, and over the fees of oflice. The officers 
were principally sustained by fees and perquisites, the; right to 
and quantum of which, were generally and properly regulated 
only by acts of Assembly. The proprictary’s revenues arising 
from the province, except those accruing from the grant of lands 
and common Jaw fines and forfeitures, were derived from the 
same source: and they were given to him. and enjoyed by hin 
for his personal emolument, and were not suflicient to enable 
him to endow the offices with salaries. The value of the oilices 
to the incumbents, depended upon the fees of office attached to 
them by acts of Assembly. Those acts regulating fees, were not 
only subject to alteration or repeal, but they were also tempo- 
rary, and passed for short periods; at the expiration of which 
they expired by their own limitation, if not sooner repealed, and 
could not be revived}except by the assent of the Assembly. 
Thus the Assembly always retained its control over the fees of 
office, and its check upon the officers. The proprictary gave 


permission of the proprietary. The provisions of this act mercly imposed 


salutary restrictions upon the exercise of the appointing power by sub-oflicers,’ 


equally proper, and therefore equally applicable, under both governments : and 
so they were considered by Bacon, who has published them at Jarge in his 
edition of the laws, as operative under the proprictary government. 
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offices, but the acts of the Assembly aicne gave them value; and 
if it chose to reduce or withhold the fees, the incumbent might 
truly say,— Vou toke my office, when you do take the fees whereby 
I live.’ Seemg this, we understand at once the constant and 
vigorous opposiiion of the Assembly to every attempt of the 
governor to estaplish these fees by proclamation. Their vehe- 


mence was fully justified, by the consideration of the dangerous. 


consequences whic: might have flowed from the admission of 
this power, under any circumstances. If once sanctioned by 
the people even as an interim power, it would have been fatal to 
this policy. The governor would have assented to no future 
act; but would have continued to regulate the fees by proclama- 
tion; and thus the oflicers would have been rendered entirely 
independent of the people. The sagacity of the people per- 
ceived this, and hence their unyielding opposition. 

Vhe powers of erceting towns and cities, and conferring titles 
adiy. ‘Tne pow. 2nd dignities, fall properly under this head. Under 
eae the fourteenth article of the charter, the proprietary 
ee "Ss had the general power of erecting and incorpora- 
reef honor ting towns into boroughs, and boroughs into cities, 
with such privileges and immunities as he might deem expe- 
dient. His power to confer dignities and titles of honor, which 
Was given by the same article, was subject to the restriction that 
they should not be such as were then used in England; and this 
restriction rendered the power a mere nullity. Titles of honor, 
to carry with them any peculiar respect or consequence, without 
regard to the merits of the possessor, must be consecrated by 
their long association with ideas of wealth and privilege. New 
titles, given for the mere purpose of conferring honor, are gene- 
rally as ridiculous.as were those incorporated by Mr. Locke into 
the constitution of Carolina. The first proprietary, in some of his 
carly instructions, appears to have cherished the design of con- 
ferring dignities as enduritig personal distinctions; but fortunately 
for the colony, the design never was carricd. into effect. The 
existence of @ titled gentry throughout the colonies, would have 
proved a serious obstacle to the accomplishment of their liberties. 
The great body of the aristocracy, which they formed, would 

always have been found on the side of prerogative, warring 
against the principles of republicanism. Distinction by title, 
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Chap. 1] GOVERNMENT OF MARYLAND. 159: 


however it may in some rare instances be controlled by the virtue 
of its possessor, is the natural enemy of principles which know 
and respect no distinctions amongst freemen, except those of 
intrinsic merit. By aa eh ‘* vt 

Another important branch of the ,powers falling under this’ 
siiy. The power head, was the pardoning power. This power, ‘as 


42209 de £ We ne eR, Rd S seis s 
to personomeeses given by the seventh section of the charter, was 
commensurate with the proprietary government itself. Under that 


section, the proprietary was empowered to ‘remit and pardon, 


all crimes and offences whatsoever against* the laws -of the 
province, whether before. or after judgment passed;” but his 
power to pardon appears to have extended beyond this special 
grant. ‘The offences which were committed within the counties 
palatine of England, were defined, and their punishment pre- 
scribed by the laws of England, although they were charged and 
proceeded against, as offences against the lord’s palatine; and 
because of their general jurisdiction over all offences committed 
within their limits, the ‘lord’s palatine had also the power to 
pardon them, not excepting even treason. It would seem, 
therefore, that the. proprietary had the power of pardoning all 
offences committed within the province, even if they arose under 
English statutes operating here, as well as if under the positive 
laws of the province, to which the seventh section, byits context, 


’ 


refers. Mi 

The military powers of this government, as defined by the 

charter, appear, as well as those of the palatinate government, to 

have been given solely for the purposcs of defence. The pro- 
5 y pur] j 

Mititary powers PUetary was clothed with all the powers of a captain 

Oe eae’ general, in summoning and arraying for the defence 


ry underthe char. 
te . . 4 . . « . 6 
fu of the province all its inhabitants, and in waging 


var against, and pursuing even beyond the limits of the province 


and taking captive all encmies invading or infesting it by land or 
sea. The captives taken, he was empowered either to put to 


death or otherwise to dispose of at his pleasure. He might also 


declare and exercise martial law, in all cases of rebellion, sudden , 


tumult, or sedition in the province; and against all persons 
within the province, guilty of sedition, refusing to submit to his 
government, or to render military duty, deserting to the enemy, 
or otherwise offending against the rules and discipline of wat. 
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The restrictions of the statutes of fugitives were also dispensed 
with, and the inhabitants of the province were authorised, under 
the assent and direction of the proprietary, to build and fortify 
castles, forts, and other places of strength within the province, 
either for their own or the public defence. Such was the charter- 
extent of the military powers incident: to this government; and 
the palatinate powers appear not to have extended further. It 
Was not consistent with their subordination to the kingdom of 
Envland, to extend these powers beyond the means and opera- 
tions of defensive war. The unlimited rights of war and peace 
are the highest attributes of sovereignty; and the full exercise of 
them is compatible only with the supreme power. They made a 

~the eminent dominion of the mother country, with 
which their full exercise by the colonies would manifestly have 


conflicted. The foreign relations of the parent country would 


P 


part Ol 


thus have been placed at the mercy of the colonies. By decla- 
ring war against those with whom she was at peace, they would 
either have drawn her into the contest, or have entailed upon her 
the respousibility of their offensive measures; and by putting 
themselves in an attitude of peace as to those with whom she 
was at war, they would have withdrawn themselves from their 
allesiance. Their powers were therefore very properly limited 
to the protection of the province, and were given mercly to meet 
a state of actual hostility to it, arising either from rebellion, 
invasion, or warbke array against it. Of this nature were the 
various acts from time to time passed for carrying on warlike 
expeditions against the Indians, which were always predicated 
upon some actual or expected hostilities on the part of the latter. 
These military powers, although conferred solely upon the pro- 
prictary, did not carry with them the right of raising the revenue 
“aR ARERR EES T for their exereise.,, The sraseraly alone 
sop ebtecele held the: purse strings of the provincial revenue. 
by iveWition No subsidies, aids, customs, taxes or impositions of 

any kind, could be levied for any purpose whatso- 
ever, upon the persons or property of the freemen of the province, 
without the consent and approbation of the General Assembly. (3) 


by their acts alone, could a revenue be raised from the province 


(3) Act of 1650, chap. 25, confirmed amongst the perpetual laws by the 
Act of 1676, chap. 2d. 
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to defray the expenses of nulitary expeditions. And besides this 
general dependance upon the province for the means of thcir ex- 
ercise, these powers were subject to the restrictions imposed by 
the permanent act of 1050, chap. 26. (4) Under these, if war was 
waged by the proprietary or his governor, without the limits of the 
provinee, and withont the approbation of the General Assembly, 
the freemen of the province could not be required to aid in the 
prosecution of it, either iw their persons or by their property: and 
martial law could not be exercised within the province, ‘ excep! in 
time of camp er garrison, and only within such camp or garrison,” 
i. @ 4% time of actual service, and upon those in actual service. 
The general charter power of the proprietary to call out and array 
the inhabitants of the province for its defence, was also, from a 
very early period, modified and regulated by Acts of Assembly, 
prescribing the manner of organizing, arming, and disciplining 
the militia. (6) The systems of mternal defence, which were es- 
tablished by-these acts, will hereafter be considered in conjunc- 
tion with that which now prevails ia the State. We are now 
only considering the purposes and manner of their establishment: 
and from the view which has been taken, it will be seen that the 
Assembly soon obtained over this, as well as over the other sole 
powers of the proprietary, a wholesome control which facilitated 
their proper exercise, and prevented their abuse. 

General course Lhe neutral policy of the English government, in 
of the | Pnsish reference to the establishment of her carly colonies 


geverniment as 


bee me . . at . 
ifthe Awerean O08 this continent, is nowhere more conspicuous 


comer than in her conduct as to their commerce. The 
leading traits of that policy have already been described. It left to 
unassisted and individual enterprise, all the expense, hazard, and 
difficulty of establishing these colonies. It permitted them to 
grow up through all the perils and difficulties of their first settle- 


(4) This act of 1650, chap. 26, was also confirmed amongst the perpetual 
laws, by the act of 1676, chap. 3d. 

(5) Tho successive acts on this subject were the acts of 1661, chap. 8. 
1676, chap. 8. 1678, chap. 2, 1631, chap. 1. 1692, chap. 83. 1699, chap. 47. 
1704, chap. 87-—and lastly, the act of 1715, chap. 43, which, with its supple- 
ments of 1722, chap. 15. 1733, chap. 7, and 1748, chap. 1, constituted the 
militia law of the province until the revolution. 
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ment, under its indifference and neglect. It extended its provident 
care tothem, when they had wealth to be taxed, commerce to be 
monopolised, and power to be directed. Hence, the early char- 
ters, granted when colonization was an experiment, and the be- 
‘nefits of colonial commerce in embryo and scarcely a matter of 
calculation, are very Javish in their grants of commercial power 
and privilege. , Several of these charters were sought and obtain- 
ed solely for commercial purposes: and under all of them, the 
security and benefits of commerce were necessary to stimulate 
enterprise and invite emigration. It was necessary to establish 
and nurture their commerce in its infancy, by liberal grants of 
privilege: for unless so nurtured, there would be nothing upon 
which the exactions of the mother country could operate. There 
is, indeed, in this respect, a striking contrast between the bene- 
ficial provisions of the early charters, and the narrow, selfish and 
enslaving policy, subsequently adopted by the government of En- 
gland, with reference to the commerce of these colonies. Her 
adulating writers, whose object was, or is, to depress our nation- 
al character, by exalting her conduct’ towards these States when 
colonies, may remind us of the parental liberality of these early 
grants: but when we stand in view of this contrast, we remember 
the kindness that fattens for the slaughter. 

The early policy Lhe charter of Maryland was exalted above every 


of that govern ; ing 
ment illustrated Other by its commercial privileges and exemptions, 


in the commer- He tus 
cial priviteses All commodities were permitted to be imported into 


ranted by the . a : - 
Charter of Mary. the province, except such as were specially prohib- 


ie ited, upon payment of the ordinary customs, (6) The 
colonists were permitted to export from it all articles whatsoever, 
of its growth or produce, to any of the ports of England or Ireland, 
subject only to the customs and impositions paid in similar cases 
by the inhabitants of England: and if they did not deem it pro- 
per there to dispose of them, they might store them, and within 
one year computed from the time of unlading, they were permit- 
ted to relade and export them to any part of the English 
dominions, or of the dominions of any foreign power in amity with 
England, subject, as upou their import, only to the customs paid 
in similar cases by the people of England. (7) Full and absolute 


(6) Charter of Maryland, art. 11. 
(7) Charter, article 15. 
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power was given to the proprietary, to establish the ports of en- 
try and discharge for the commerce of the province, and to invest 
them with such mghts and privileges as he deemed expedient. 
The proprietary, by the assent of the colony, was permitted to 
impose customs upon the exports and imports of the province, 
and was entitled to the avails of those customs to the exclusion 
of the crown: and the kings of England, by the express cove 
nant of the 20th article, were prohibited “ from imposing or caus- 
ing to be imposed, any impositions, customs, or other taxations, 
quotas or contributions whatsoever, upon the persons or proper- 
ty of the inhabitants being within the province; or upon any 

merchandise whatsoever within the province, or whilst being 
laden or unladen in its ports.” (8) 

Similar exemptions of the commerce of a colony were e granted 
for short periods, by some of the other charters: but under thus 
charter, the privilege was perpetual. It was manifestly intended 
to operate to the entire exclusion of the taxation of England 
Peculiar nature fom the province, and was afterwards found to be 
and cca of one of the most insuperable objections, in argument» 


the charter ex- 


emPiion ot as to the exercise over Maryland of the power of inter- 


the Enelich gcse Wal taxation,claimed by the British Parliament. It 
Waite gave the inhabitants of this colony a peculiar claim 
to exemption beyond that of the other colonies, which they relied 
upon with great confidence in their opposition to the stamp and 
tea taxes. Mr. Chalmers, whose work was written for the express 
purpose of demonstrating that the parliament possessed this 
power, frankly admits that this exemption gave peculiar strength 
to the Maryland claim. At the same time he considers it as an 
exemption, which neither was intended to operate, nor could 
operate against the powers of parliament. His objection to this 
application of it rests upon the assumption, that the government 
of England, at the period when this charter was granted, was a 
limited monarchy, under which the king could neither strip par- 
liament of its powers, nor rightfully exercise the power of taxa- 
tion except by its consent: and that this exemption of the char- 
ter, was in fact nothing more than the principle asserted and 
maintained by the House of Commons against the royal preroza- 


(8) Charter, articles 17 and 20. 
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tives in their petition of right in 1628. The revolution has an- 
swered his argumeat, and the reply to 1t would now be idle dis- 
cussion. It would not be difficylt to show that the limited mon- 
urchy, ef which he speaks as existing for centuries, and as then 
only rescued from the grasp of prerogative, was before that pe- 
riod a mere legal fiction, scarcely known, and never respected in 
the operation of the government; and that as to the colonies, the 
power of the crown was supreme and uncontrolled. It granted 
charters with what privileges it pleased in derogation of the sov- 
ereienty of England; and its power to do this was not then ques- 
tioned even by parliament. As to the colonies, it was then con- 
sidered as the depositary of the sovereignty of England; and the 
parliament sat by in sttence and saw it exercise that sovercignty 
or grant away portions of it at pleasure. The grantees under the 
charters regarded it as such, relied upon their privileges as the 
grants of the Enghsh government, and colcnised their provinces 
under that reliance. Under such circumstances, the claim of par- 
liament to jurisdiction, in direct opposition to the grants of the 
charter, had neither reason nor justice to sustain it: and if valid 
at all, it placed the whole charter at its mercy. Those, who vin- 
dicate the conduct of the English government, may make their 
choice of the alternatives. Either she did not possess the power, 
or her assumption of it, after the colonies had been planted and 
reared to maturity solely by individual means and enterprise and in 
reliance upon the privileges which the charter purported to con- 
vey, was an act of rank deception and injustice. 

The colony of Maryland, with all her peculiar claims, soon 
shared the fate of the other colonies. Her commerce was left 
entirely to her own regulation, until it became sufficiently valua- 
ble to attract the grasp of England; and then it was taken into 
The system of Guardianship. A system of monopoly was soon es- 
restrictions upon 


the commerce of tablished, which endured until the American revo- 


the colonies in 


troduced and ex. lution. The full and final establishment of this sys- 
then oes sol tein was reserved for the reign of Charles TI. It 
Pi began with the statute of 12th, Charles I. chap. 18, 
which limited the carriage of the imports or exports of the colo- 
nies to vessels belonging to and navigated by English subjects, 
and prohibited the exportation of tobacco and certain other 
enumerated commodities, to any place without the dominions of 
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England, under the penalty of forfeiture. The next step was to 
provide, that the imports of European commodities should reach 
the colonies only through the mother country: and this was ef- 
fected by the statute J6th Charles 2d, chap. 7th ; which required, 
that every commodity of the growth or manufacture of Europe, 
about to be imported into the colonies, should be shipped in En- 
giand, and carried thence to the colonies, only in vessels owned 
and navigated by English subjects. From these restrictions upon 
direct importation, were excepted a few articles of necessity, which 
it is not necessary to specify. Still the commerce in the enume- 
rated commodities, although it could not be carricd on without the 
English dominions, was yet open to every part of them; and it 
now became a grievance in the eyes of the English parliament, 
that the trade in these articles was carried on between her own 
colonies without any immediate revenue to England. Taza- 
tion of colonial commerce was the next remedy, and a new statute 
was now passed, 25th, Charles II, chap. 7th, which provided, 
that if bond were not given to secure the exportation of the enu- 
merated commodities directly to England in the first instance, 
then certain duties should be paid to the crown upon their export 
to other parts of the English dominions. Places were to be de- 
signated, and officers to be appointed for the collection of these 
duties in the colonies, and thus was fully introduced the restric- 
tive system of England, which made her ever afterwards the car- 
rier, the manufacturer, the vendor, and the purchaser for the colonies. 
This restrictive system subsequently underwent many occasional 
changes and enlargements; but from this period we may date the 
full establishment of that supremacy over colonial commerce, 
which England exercised without scruple, and often to the op- 
pression of the colonies, until the approach of the American re- 
volution. : 

It became now with England the established doctrine, that 
First reception She was the heart through which the whole com- 
and final estab- ’ 7 
lishment of this merce of her colonies must pulsate. It was not es- 
restrictive  sys- A R uae : . 
fect lee tablished without Spposivion: The colonies evaded, 
land. entreated, and resisted, to a degree which kept 
Charles in a state of continual irritation throughout his whole 
reion. The proprictary came in for a full share of his rebukes. 
The navigation act had fora time operated very oppressively 
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‘upon Maryland. Its inhabitants, devoted almost exclusively tc 
planting, had no shipping of their own, and relied entirely upon 
others for the exportation of their produce. It appears from 
their revenue acts and their other Assembly transactions, that 
the Dutch, at the passage of this act, were the principal carricrs 
of the trade of the province. These being excluded, it required 
the operation of the act for some tiie, so to enlarge the shipping 
of England, as to give the colonists the same facilities of trans- 
portation, waich they had previously enjoyed, when the shipping 
of the whole world was open to them. . Being speedily followed 
by the acts relative to the export of the enumerated commodities, 
it soon involved the proprietary in dithculties with the crown. 
One of these enumerated articles was Tobacco, which was the 
principal, if not the sole export of the colony; and these acts in 
effect reached their whole commerce. The proprietary’s situation 
would not permit him to take the broad ground of entire exemp- 
tion under his charter; but he maintained, that his subjects were 
not bound to export their tobacco to England or Ireland, or to 
give bond for that purpose, if they paid the duty. The collectors 
were soon drawn into very angry contests with him, in which 


they were sustained by the crown; and the proprietary was warned - 


to look to it, lest he might be stripped of his charter. These 
dissensions continued in some degree, until the Protestant revo- 
Jution in 1689, when the proprietary was stripped of his govern- 
ment by his own subjects; and his very defence of the commerce 
of his colony against the oppressions of the crown collectors, 
was made a substantive charge against him by his own people. 
Thus, by the excitement of the moment, the colonists themselves 
were ranged on the side of the restrictive system. From that 
period it was rivetted upon the colony, and its general validity does 
not seem to have been questioned... Acknowledged and sustained 
by the colony, as predicated upon a mere power to regulate com- 
merce, it was considered as the limit of the supremacy of England, 
and was distinguished from the power of internal taxation for the 
purpose of revenue. 

Under the fifth article of the charter, the proprietary was en- 
titled to the patronages and advowsons of all churches within 


Ecclesiastical pow. the province. He was also licensed to found 
era of the proprie- 


tary. churches, chapels, and places of worship within 
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it, and to cause the same to be dedicated and consecrated ac- 
cording to the ecclesiastical laws of England. These powers 
require no coment. 

Passing from this general view of the proprietary government, 
saints, tHe and of the character, extent, and exercise of its con- 
and sevenseset stituent powers, we propose to consider briefly the 
pe perscnal rights and revenues of the proprietary flowing 
from it. 

Cf these, the firs. in order and importance were those, which 
arose from the ownership of the soil of the province. Under the 
charter, the proprietary was both the ruler of the 
ere ot te Bo province and the owner of its soil; and the pecu- 
ext in the soil of liar powers possessed by him, therefore fal! properly 
me proeandor two general classes, having reference to these 
distinct rights of coil and jurisdiction. Although blended in 
the grant, they were yet distinct: and independent; and hence 
during the long interval from 1689 to 1716, when the proprietary 
government was suspended, and the province under the imme- 
diate administration of the crown, the proprietary, although 
stripped of his rights of jurisdiction, was left in possession of his 
rights as the owner of the soil. The grant and tenure of the 
province, as held by the proprietary of the crown, were deter- 
mined by the third, fourth and fifth articles of the charter. The 
limits of the grant have already been described. The limitation of 
the grant was to Cecilius, baron of Baltimore, his heirs and assigns; 
and the ownership of the province was therefore assignable. ‘Lhe 
proprietary and his heirs were constituted “the true and absolute 
lords and proprietaries of the province,” reserving only the alle- 
giance due to the crown, and its sovereign dominion. The pro-- 
vince was held of the kings of England, as of their castle of 
Windsor in the county of Berks, in free and common socage, by 
fealty only for all services, and not in capite nor by knights ser- 
vice; and the render by the proprietary to the crown, in acknow- 
Jedgment of the tenure, was ‘‘two Indian arrows of the pro- 
vince, to be delivered annually at the castle of Windsor, and the 
fifth part of all gold and silver ore discovered within it.” 

The whole province being thus held of the crown, the proprie- 
tary, his heirs and assigns, were empowered to make grants of 
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Gin aomer 10. 40) estate jor interest in its lands, to be holden 


make sub-gran’ directly of them and not-of the crown, by the same 


of the landa of 
tre provinceyand’ cyecies of tenure under which they held the pro- 


the tenure of 

those mub-grant. vince of the crown: and. the restrictions of the 
statute, 18 Edward Ist, chap. Ist; commonly called “ the statute 
of Quia Emptores,” were expressly dispensed with. Hence the 
proprietary was at once the sole tenant of the crown, and the ex- 
clusive landlord of the province. It would be foreign to our pur- 
pose to dilate upon the nature and incidents of the tenure by 
free and common socage, which was common to the grant of the 
province and the sub-grants from the proprietary. These are 
fully described in various elementary treatises, which are within 
the reach of every reader, It is sufficient to remark, that the 
services rendered under it by the tenant to the landlord, in ac- 
knowledgment or consideration of the grant, were fixed and deter- 
minate, so that the tenant was above the reach of cxaction; were 
of so free a character as not to degrade the tenant in the perform- 
ance of them; and were pacific in their nature, in contradistinc- 
tion to the military services which might be required under the 
tenure by knight’s service. At the period when the charter of 
Maryland was granted, it was the most favored and beneficial 
species. of tenure known to the laws of England. Its free, cer- 
tain, and pacific services, placing the tenant above the occasion- 
al exactions and oppressions of the landlord, gave it an ascen- 
duncy over every other tenure, which was at length consumma- 
ted in the mother country, during the reign of Charles ITL., by the 
entire abolition of the tenure by knight service. This socage te- 
nure having always been the exclusive tenure of the province, 
and having existed here in its most ameliorated form, it carried 
with it encouragements to emigration, and incentives to indus- 
try, which can scarcely be sufficiently appreciated by those’ whose 
experience has not made them familiar with the oppressions in- 
cident to the other tenures. 

The manner and terms of his grants in conformity to this ten- 
ure, being thus Jeft to the exclusive determination of the proprie- 
cea dey rey as to that of any private owner of lands, he re- 
LUN OA cathy tained and enjoyed his exclusive control over them, 

throughout the whole period of the proprietary gov- 
ernment. This was a private and personal right, which he did 
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not choose to submit to the legislature of the province; and as 
the holder of its soil in his own right and for his own benefit, he 
would have acted very unwisely in suffering his rights of owner- 
ship to be bound and controlled. by public laws. His conditions 
of plantation, proclamations and instructions, always prescribed 
the conditions on which the lands of the province should be 
granted, and the manner and terms of the grant. In the same 
manner were determined, the organization of the land office, and 


the powers and duties of the several oflices appurtenant to ‘it. 


Ail that relates to the history of the establishment and organiza- 
tion of the land office, and of the modes of proceeding from 
lime to time adopted in it, belongs to the particular view of the 
past-and present structure and operation of the land oflice, here- 
after to be presented. 

The proprietary’s revenue arising from his land grants, consisted 
Sourcesofthe pro. in quit rents, caution money , paid at the time of the 


prictary’s land re- , e . . . 
venue. grant, and alienation fines, including fines upon 


_ devises. 'The profits arising from reliefs and primer seisins never 


existed, as incidents to the tenure of lands in the province. 
The Quit Rents were the annual rents, reserved by the propric- 
tary in his grants, and to be perpetually paid from 
year to year by the owner of the land granted, in 
acknowledgment of ‘the tenancy. They were rent charges, 
charged upon the land when it was first granted out by the pro~ 
prietary, and they constituted the only revenue from land grants 
which was looked to in the first settlement of the colony. The 
quantum of the rent to be reserved was always regulated by the pro- 
prictary’s proclamations or instructions, and it varied continually 
throughout the government with the varying value of the lands to 
be granted, and the views of the proprietary. In the earliest 
grants under the first conditions of plantation, the rent was made 
payable in wheat: but in general, with regard to the rights ac- 
quired after the year 1635, the rent was payable either in money 
alone, or in the commodities of the country, at the option of the 


Quit Rents. 


proprietary and hus oflicers. This right of the proprictary to re- 
quire payment of his rents in money, was attended with great in- 
convenience and oppression to the people; and hence, as early 
as 1671, it was commuted for payment in tobacco. The act of 


167], chap. 11, which originated this commutation, imposed a 
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duty of two shillings sterling on all exported tobacco, of which 
one half was given to the then proprietary for his own use, and 
the residue for the defence of the province, in consideration of 
his agreeing to receive tobacco for his’ quit rents and alienation 
fines, at the rate of two pence per pound. This mode of pay- 
ment was continued until the year 1717, by a variety of acts, 
which will be noticed in detail when we come to treat of the 
revenue arising from the tobacco duty. The system of commuta- 
tion, although it relicved the inhabitants from some of the griev- 
ances arising from the collection of quit rents, by opening to 
them an easy mode of payment, left them still subject to oppres- 
rion from the collectors. These petty officers, clad with brief au- 
thority, and scattered over the whole province, were continually 
vexing and harassingthe people; and the Assembly at last. re- 
sorted to the expedient of buying out the rents and alienation 
fines, as the only effectual mode of relief. A new law was there- 
fore passed in 1717, act of 1717, chap. 7th, which gave to the pro- 
prictary, for his own benefit, a duty on all exported tobacco, of 
iwo shillings sterling on every hogshead, and four pence sterling 
per hundred on all tobacco exported in box or case, &&c. and so 
prorata, “in full discharge of his quit rents and alienation fines.” 
‘This temporary law was continued by several acts until September, 
1733, when it was suifered to expire: and from that period until 
the American revolution, there being no cémmutation, the quit 
rents were payable according to the requisition of the patents. 
During this interval, it appears that all the evils of the old system 
of collection returned in full force. Scarecly asession of Assembly 
elapsed, without some complaint of outrage or oppression on the 
part of the collectors of these rents: and every effort was made by 
the Assembly to induce the proprictary to accept an equivalent for 
them. Atthe session of 1735, they endeavoured to renew the com- 
inutation, and addressed the proprietary in person upon that sub- 
ject. In his reply to their proffers, which was laid before the As- 
sembly at the session of April, 1737, he declined them with the re- 
mark, that the Assembly were not apprised of the increased value 
ofhis rents, for if so they would not have deemed their offer an 
equivalent. To meet and to address their offer to this inereased 
value, the Assembly, at the session of 1742, requested the governor 
to cause to be laid before them an account of the net annual revenue 
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of the rents. This request,was not complied with; and at the ses- 
sion of 1744, the Assembly, without ascertaining the value of the 
rents and fines, agreed to give the proprietary, in their stead, a 
duty of two shillings and sixpence sterling on all exported tobac- 
co. Wearted by the importunitics of the Assembly, he at length 
authorised the governor to agree upon an equivalent: and at the 
session of August, 1745, the lower house sought, and obtained 
from the governor, an account of the then annual value of the 
rents. The governor then demanded for the proprietary, and the 
Assembly ultimately agreed to give £5000 sterling annually in 
lieu of the rents and fines; and an act was passed, appropri- 
ating this amount, and imposing duties on tobacco and several 
other articles, for the purpose ofraising it. Yet, although it came 
up to the governor’s proposition, he declined acting on it at that 
session: and from that period until the revolution, the hopes of 
commutation were abandoned. Of the value of these rents, 
throughout the proprietary government, it is difficult for us, at 
the present day, to speak with accuracy. ‘They were the private 
property ofthe proprietary. They were collected exclusively un- 
der his directions: and the returns of the collecting ofhcers made 


no part of the public records. H'rom the transactions of the As- 


sembly, at the very period when they were negotiating for a com- 
mutation, it appears that they had no accurate knowledge of the 
amount of revenue derived from them. There are no data amongst 
the records of the province, from which we can form any estimate 
of their value, whilst the commutation system was kept up. After 
the return in 1733 to the old mode of money payments, a more re- 
gular system of collection was adopted: and from this period until 
the revolution, many of the debt books for the several counties 
have been preserved, and may now be found in the land office. 
These debt books, as they were termed, were the books placed in 
the hands of the collectors of the rents, which specified the rent due 
by each individual, and the lands on which it accrued: and evi- 
dencing, as they do, the possession of the lands specified by the 
individual charged, and generally noting the transfers, they are 
often relied upon to furnish a presumption of title. T'rom_ the 
report made to the legislature, in 17-45, it appears that the net 
amount then received by the proprietary from the quit rents, was 
L1568 15s. dd.: and from the best estimate which can be col- 
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lected from the existing debt books, it appears that, in the year 
1770, their gross amount was about £8,400 sterling, and the net 
revenue of the proprietary from them, after deducting the expen- 
ses of collection, upwards of £7,500 sterling. This estimate 14 
at least sufficiently accurate to give us a general notion of their 
value then and during the intermediate period. 
The sagacity of the wise and benevolent Cecilius, the first 
aan oft proprietary of Maryland, is conspicuous in the po- 
~ licy pursued by him, in granting the lands of the 
province. The first wish of his heart was to see its popula- 
tion increase and its commerce prosper. Looking to the fu- 
{ure beyond the petty ambitions and interests of the moment, 
he saw that his reputation and permanent interests were iden- 
tified with the prosperity of the colony; and with the sagacity 
to perceive, and the heart to feel this, he made his rights of 
property in the province minister to its advancement. His lands 
were offered as premiums for emigration. Adventurers were en- 
couraged to come inio the province, and to bring their servants 
and dependants with them. ‘avery person transporting himself 
ito “it, was entitled to a certain quantity of land, without pay- 
ing any caution or purchase money, and the land granted ‘was 
charged only with a moderate quit rent. If he brought others 
with him, he was allowed for their transportation a further quan- 
tity, which was proportioned to the numbers, age and sex of 
the persons transported, the highest premiums being given in 
some of the earliest conditions of plantation, for the transporta- 
tion of males between 15 and 60, and of females between 14 and 
43. These land rights were prescribed by various proclamations, 
issued from time to time by the proprietary, which were famil- 
larly called, ‘ Lhe Conditions of Plantation.” hey were fre- 
quently varied, according to the necessity for inducements to 
emigration, or to promote the establishment of settlements in 
particular portions of the State; and it would be an idle labor to 
detail the various conditions which they proposed. The curious 
reader will find them at Jarge in Mr. Kilty’s Landholders’ Assist- 
ant. They were all predicated upon the wise and liberal policy 
to which we hive adverted, and which alone it is now our pur- 
pose to describe. These plantation rights are the only modes 
of acquiring lands recognized in the conditions of plantation: 
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but besides these, there were land rights acquired under warrants 
for land granted by the proprietary to particular individuals. 
The system of purchase upon payment of the caution money, 
with which we are uow familiar, was not known in the first years 
of the colony. “Pre lands were not open to all who might choose 
to purchase them, upon payment ofa defined amount of caution 
money. Phe special warrants were granted entirely in the dis- 
erection of the proprietary, and were inconsidernble in the amount 
of land affected by them, when compared with the settlement 
rights acquired under the conditions of plantation: and the lat- 
terremained the principal mode of acquiring titles to the un- 
granted Jands, during the life of the first proprietary, and for some 
years after his death. The population and resources of the co- 
lony, at the death of the first proprictary, had increased to such a 
degree, as to render unnecessary these inducements to settlers ; 
and this general mode of acquiring lands under plantation rights, 
which had in the first instance admirably answered the purposes 
of its institution, was now becoming productive of extortion and 
abuses. It was therefore entirely abolished by the new proprie- 
tary in 1683: and a new system was then adopted, under which 
all persons were permitted to sue out warrants for lands upon 
payment of a definitive amount of purchase money, which was 
called ‘caution money,’ because no warrant could issue until it 
was paid or secured. (9) Thus was fully introduced the system 
of granting, lands which has prevailed here until this day. The 
amount of the caution money was regulated from time to time by 
the proprietary’s proclamations and instructions; and although 
of small amount, at some periods it must have produced a consi- 
derable revenue. , Yet there are no records of the province, nor 
documents within our reach, which enable us to state what was 


che amount received under it by the proprictary at any time. 


(9) This proclamation of 15th May, 1683, may be seen at large in Kilty’s 
Landholders? Assistant, 124. It relates: “that. whereas the taking up of 
lands, by rights, in the province, hath proved not only grievous and burthen- 
some to the inhabitants, as well for want of such rights upon their occasions 
as for paying for the same extravagant and extortious rates when to be pro- 
cured ; but also very injurious and prejudicial to ourself by undue and unjust 
probate made of such rights as we have seen and been informed, therefore, 
&e.” This recital illustrates the cause of the change above mentioned. 
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& 
We can therefore only describe the caution system, and advert to 
it generally as a source of proprictary revenue. 

Fines for alienation were the incidents of the feudal tenures 


Alienation fines. GeMerally, as they originally existed in Eneland. ° 


They appear to have belonged as well to the socave 
tenure as to that in chivalry; and the same feudal reasons 
existed for their connexion with both. In their origin the feu- 
dal grants imposed mutual obligations upon the landlord and 
tenant to preserve unbroken the relation which they created, 
unless the change of it was authorised by the assent of both par- 
ties. They carried with them an implied contract; on the pari of 
the tenant that he would not alien the lands held by him without 
the consent of the lord of the fee, and thereby impose upon him 
a new tenant who was notin his contemplation at the time of the 
grant; and on the part of the lord of the fee, that he would not 
transfer his seignory to a new landlord, and thereby subject the 
tenant toa service which he had never anticipated. Whilst these 
mutual obligations existed in full vigor, they constituted the most 
endearing feature and effectual preserver of the feudal relation. 
But the lords of the fee soon emancipated themselves from this 
restraint; and the obligation, ceasing to be mutual, became a 
mere instrument of extortion from the tenant. The former, be- 
ing themselves under no restraint, would not grant to the latter 
the license to alicn, without compensation; and if they aliened 
without license, the land was forfeited. The abuses of this power 
were at length regulated in England by the statute Ist Edward 
3d, chap. 12th, which fixed the fine to be paid by the tenant for 
the privilege of conveying away his lands at the one-third of their 
yearly value; andthe forfeiture for alienation without license at 
the full yearly yalue. Such was the origin of fines for alienation, 
which existed in England as the incidents of the socage tenure, 
atthe time when the charter of Maryland was granted. In Eng- 
land, having been suspended by the commonwealth dominion, 
they were at length utterly abolished in 1660, immediately after 
the restoration of Charles IL. by the statute 12 Charles IL. chap. 

24. To. the province of Maryland they were transplanted with 
the socage tenure; and here, notwithstanding their abolition in 
the mother country, they continued to exist until the American 
revolution. It does not indeed appear that they were noticed 
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in the early instructions or conditions of plantation; ox that they 
were collected in the first years of the colony. This may be, in 
some measure, accounted for by the'nature of the plantation 
rights. Yet these fines were the incidents of the tenure, as it 
existed when established in the province; and they therefore 
followed it without express reservation. The first notice of 
them, which we find, is contained im the conditions of planta- 
tian of the 22d September, 1658, which directed, that in all grants 
issued thereafter upon plantation rights, there should be reserved 
upon the patent one years’ rent for a fine, to be paid upon every 
aren of the land granted, such rent being estimated by the 
rent reserved as quit rent. The officer issuing the patent was 
also directed to insert in it a condition, that’ the tenant should 
not alien the land without entering the alienation either upon 
the records of the provincial court or those of the county in 
which the land lay, and that the fine should be paid before ali- 
enation, or else the alienation to be void. Thus were they fully m- 
troduced, and thus they existed until the revolution. When the 
commutation for the quit rents’ was agreed upon and fixed by the 
act of J671, chap. 11, the alienation fines were included in it, and 


also in that of the act of 1717, chap. 7, which was substituted for, 


the former. ~The latter act having expired in 1733, these fines, 
as well as the quit rents, became payable in‘money, and continued 
thus payable until the revolution. Devises being a species of 
conveyance, alicnation fines were charged upon these as upon 
alicnation inter vivos; but afier the fall of the commutation sys- 
tem, they were considered by the inhabitants of the province as 
a great grievance. At the session of Assembly, in 1739, a series 
of resolves, declaratory of the grievances of the province, were 
adopted by the lower house, one of which was particularly aimed 
at alienation fines on devises: and the proprietary at length 
yielding to their wishes in this particular, the fines on these were 
utterly abolished in 1742. (10) 

The proprietary revenue slowing from other sources than his 

land rights, arose principally from the port er ton- 

Proprietary re- . : 
vente arising Nae duty, the tobacco duty, and the fines, forfeitures 
Ale other squi-, nd cnercements... Krom. the year 1739 until the 

(10) They were abolished by governor Bladen’s proclamation of 20th 
October, 1742. 


pee cepa i kh ca ss iN Rt A OA NSA CASAL RI ASP IAL ALGIERS ti AE Alaa NA RE ie NC AERA LAN RARE Ie Ar 


a an a en a ld 





—sni not comme retto mot enrwoll suwsae nape 




















you? todd 20 ‘seceineie ais 


wt ad yaw ut al este. en Yo runny te wy wi bat 


es an Pat ¢ >) f ~_ ie 
i) fs lt to chewpaaiax® galt yl 2a aoc os ne 
4 “ - ae a 
i : ; t @ortiint sal wIeyy avert coeds 
i ivy ' ‘ is he Pyke bTe py 
a i 
Te ey they aA! ' } 98 { APATELGIOD Gh adsl 
ate Rt seis suckle} 45155 Mente ION deere 2 ea 
, A : § . e a , p-# 
ii ¥ ibe i t a9 : j Ny : PSTUT APPETITE FCN 
{ ’ ‘ ' ry 
T ‘i . 
ean b j : Ya } rhb al ; bansih ¢ 
, : wh Nea , pet 
ul ‘ rj t oe ja 
i! ti a | * Tai 


iP As 
r ~~ th» 7 
Pai jefe il 
r hi. 
r i a Sahel ns ee 
‘ 7 
( } ey 
: + i a . " 
efit * ei) Pee wot Sf eau ‘atre aN GAS TO haere 
dal: ies g igi ne 3 
Wie fat bahia ora Mi GOUGMONS AL ApO o Ltalies 
to botuniadue aga don ee > NATL Ve Sa ee 
‘ r : 7 oe f ha & 
| c f he) oat mh 
a . ” 
‘ i ‘ 1, vy (oa2] 
4 ‘ 
yieet es yay mvs ovat eels Hee oh dey 


Hon ae, ozo wenn boowde oow esol noiteirotls sail y 
pied, tai Tie, 100 edl ‘inde. posts Solel eainaiille a 

| bah sekonuadadis ot vd berobiameo aiew. youll mis a 

& OEE et, Wiewets To. anieega ond 2d epic: Fe 

: . loan 


epityvely 


: , 
wae Be! Ft 4 j / ‘ ATL Owes vit 
* 
£3 ney ) y- AO) eee noinand 
. . ry ‘ 
eo he net oS WeiwoseRg an? a yoderw UW poalt wd gai 


wt fav ti {ij ft ) at ? ti] rT ho deitoude 


MO) WW PMT , wat mou Yuasa GB os (ens 1 boal pale 
wig’, eon oft ban sswh + Madoy wilt ‘a sal seo Loo 3 


, 


liny VES) veer ean ios it HARING ‘bein, 


3 | 
to quithmaloong Muobebtl sot voy yw bodeitod 


MDs: 


PACER, Soa 


See awa te ee hee 


EPA GA 


+ 


i 


146 A THE PROPRIETARY — fTlist. View, 


American revolution, the proprietary claim to these revenues 
was the source of continual and embittered contests, between 
the lower house of Assembly and the governors of the pros 
vines. The journals, througnout that period, abound with re- 


solves and addresses, denying the proprietary’s right to them, end. 


denouncing tic collection of them as illegal and oppressive, 
Induring until the close of the proprietary government, the levy- 
ing of them was aiways a part of the public grievances of the 
moment; and it even entered into the causes which produced 
the final overthrow of that government. Occupying, as they did, 
so large a space in the transactions of the colony, and constitu- 
ting important branches of revenue, we shall be pardoned for 
bricfly adverting to the origin and history of these duties. 

The Port or Tonnage duty originated in the act of 1646, 


- ' ee = 22. Tae te 
Fort,orTonnage Chip. J, entitled ‘An ‘act for customs.” This act 
a Ty ° 5 ie ue . 
oie was passed immediately after the disturbances oc- 


~casioned by Clayborne and Ingie’s rebellion, and gave to the 


proprietary a duty of ten shillings per hogshead on all exported 
tobacco, besides a small duty on wines and hot waters, (as they 
were called) to enable him to defray the expenses incident to 
that rebellion. It was found soon too oppressive in its effects 
upon the infant commerce of the colony, and its operation was 
therefore suspended by the proprictary, at the instance of the As- 
sembly, by whom a duty was granted, in lieu of it, of the same 
umount, on all tobacco exported in any Dutch vessels not bound 
to any of the English ports. (11) Jn 1658, and after the govern- 
ment had been recovered by the proprictary from the protector’s 
commissioners, this suspending act of 1619, being a mere tempora- 
ry act, had expired; and to prevent the revival of the act of 1646, a 
new agreement was made between the Assembly and the gov- 
eruor, Which led to the passage of the act of JOG1, chap. 7. This 
act repealed that of 1646, and gave to the proprietary a port and 
unchorage duty of one half pound of powder and three pounds of 
shat, or their value, ‘on all vessels trading to the province and 
not owned in it, having a deck flush fore and aft.’ This act of 
1661 was confirmed amongst the perpetual laws by the act of 1676, 
chap. 2d, and the discrimination made by it between foreign ves- 
sels and those owned in the province, rendered more definite by 


(11) 1649, chap. 9. 
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the act of 1682, chap.4. The duty itself was soon commuted 
fora money duty of I4d. per ton. Upon the occurrence of the 
Protestant revolution, by which the proprietary was deprived for 


a-considerable period of the government of the colony, the house 


“of Assembly claimed the revenue, under this act as a public fund, 
ond passed an ect appropriating it for the support of govern- 
ment. ‘The crown, acting under the opinion of Trevor the soli- 
citer general, disallowed this act, and decided that this duty was 
z part of the personal and private revenues of the proprietary, 
which did not pass from him with the government. Under this 
decision, he was permitted to collect it until the restoration of his 
government in 1715; and after that restoration, it appears to 
have been received and enjoyed by him in his own right, without 
interruption or question, until the year 1739. The dissensions 
of that period brought it up amongst the public grievances; and 
from that moment until the proprictary power was ended, al- 
though it. was still received and applied as the personal revenue 
of the proprietary, the lower house of Assembly waged against it 
an unceasing war of resolves and addresses. They returned to 
the allegation of the Assembly of 1692, ‘that it was, in its ori- 
gin, not a port but a fort duty, given to the proprictary for the de- 
fence of the province; and that being thus public in its nature 
and uses, it had been repealed by the general repealing act of 
1704.” Although their manifestoes had not the effect of re- 
moving the duty, or of procuring its appropriation to public uses, 
they were not without their benefits. They familiarised the 
people to the notion, that all taxes and impositions not sanctioned 
by their assent were illegal; and inculcated proper views of go- 
vernment, by continually presenting their rulers to their conside- 
ration as the mere ‘trustces of the public. The only estimate 
which we have of the amount of this revenue is that of the lower 
house in 3765, which rates it at from 990 to £1200 sterling per 


annum. (12) 


) 


(12), The report of the committee of accounts, of 10th December, 1765, 
estimates the annual revenue from it at from 1000 to £1200 sterling. The 
message from the lower to the upper house, of 16th December, 1765, states 
the receipts to be upwards of £900 sterling annually. 
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The Tobacco Duty, which is generally denominated, in the 

proceedings of the Assembly, the 12d sterling per 

The Tobacco fogshcad, originated in the act of 1671, chap. 11. 
Daty 5 


_ This act imposed a duty of two shillings sterling 


per hogshead on all exported tobacco, of which the one half was 


given for the defence of the province and the support of govern- 
ment; and the residue to the proprietary for his own use, in con- 
sideration of his agreement to receive tobacco for his quit rents 
and alienation fines, at the rate of 2d per pound. Its provisions, 
which were originally limited to the life of the first proprietary, 
were continued during the lives of Charles Calvert, and his in- 
fant son, Cecilius Calvert, by the subsequent acts of 1674, ch. 1, 
and 1676, chap. 6- Upon the occurrence of the Protestant re- 
yelution, the proprictary’s title to this branch of revenue was also 
drawn into question; but upon his signifying his willingness to 


~ adhere to the conditions of the grant, his title to the one half of 


tus duty, as his personal revenuc, was sustained by the crown; 
and during the interval of the royal government, the proprictary 
continued to collect it for his own use. The lives, during which 
these acts were to continue, having at length fallen, a further 
ugreement for the commutation of his fines and quit rents 
was made in 1716; and finally in 1717, by the act of 1717, 
chap. 7, they were purchased out by the Assembly. This act 
of 1717, gave to the proprietary, for his own personal bene- 
fit, a duty of two shillings sterling per hogshead, or four pence 
sterling on every hundred weight of tobacco. exported in box, 
case, chest or barrel, and so pro rata, 1n full discharge of his 
rents and fines: and being temporary, it was continued by 
various acts until October, 1732, when it was suffered to expire. 
The one half of the duty of two. shillings sterling, which was 
originally given for the defence of the province and the sup- 
port of government, was all that now remained of it. This, as a 
public fund, the proprietary was divested of at the time of the 
Protestant revolution; and it was then applied to the support of 
the government. Under the-last of the acts passed for its ap- 
propnation during the royal government, the act of 1704, chap. 
42, this duty of 12d per hogshead was given to the Queen, her 
heirs and successors to the throne of Mngland, for the support of 


their government, for the time being, over the province ;\ and 
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was principally applied, under the direction of the crown, to the 
support of the roya! governor. From the restoration of the pro- 
prietary in 1715 until 1733, the duty does not appear to have 
been collected,¢ because of the enlarged revenue given to him 


by the teimporary commutation, acts existmg during that pe- 


riod; but upon the expirationof those acts, the tobacco duty 
whelly ceasing, and the proprietary being remitted to the col- 
lection of his rents and fines according to the tenor of his 
grants, the collection of the 12d duty under this act of 1704 was 
resumed. It appears to have been collected from that period 
until 1739, without any direct opposition on the part of the As- 
sembly. At-this latter period, the propriety of its collection was 
drawn into question by the committee of agorievances of the 
lower house, which then reported, that 1t was a duty applicable 
by its express terms only to the royal government, and as such 
hecame extinct by the, restoration of the proprietary; and that 
the collection of it was an assumption of the power of levying 
money under the pretence of prerogative, which was inhibited 
even to the kings of England. To evince that they were con- 
tending only for the principle, they agreed to secure to the go- 
vernor by law, the same amount of duty; and they accordingly 
passed an act for that purpose, the preamble of which is worthy 
of preservation, as exhibiting the same sentiments in relation to 
the proper source of taxation, which were triumphantly main- 
tained at the era of the American revolution. ‘Your excel- 
lency (say they, in their message to the governor proposing this 
law,) is too well acquainted with the nature of the British con- 
stitution to be informed by us, that it is the peculiar right of his 
majesty’s subjects not to be liable fo any tax or other imposition 
but what is laid upon them by laws to’ which they themselves are 
® party; and we do with the greatest sincerity assure your excel- 
lency, that it is in pursuance of this, our undoubted right, and for 
no other cause, that we give you the trouble of this address.” 
The preamble to the act itself sets out, ‘that it is not their in- 
tention to deprive the governor of an honorable support, but only to 
assert and maintain to themselves, their constituents, and posterity, 
that principal and most essential branch of liberty, to which they 
conceive themselves entitled, as subjects of Great Britain, of not be- 
ing liable to the payment of any money, tax, impost, or duty, ex- 
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cept such as shall be warranted, raised, and assessed by the lars of 
the province.” The act itself was not acceptable to the governor, 
because it was temporary. It failed: and from that period until 
the American revolution, the collection of this duty was continued 
in defiance of all the remonstrahces of the lower house of As- 
sembly. That body, however, never-yielded its opposition. The 
controversy was revived in 1750, and the lower house then 
adopted certain resolves, denouncing the levying of the duty as 
Hlecal, which became the standing resolves of the lower house, 
even down to its latest sessions under the proprictary govern- 


_ment: (13) and on the frequent after occasions, when this house 
~, thwarted the views of the governor or his council, they continu- 


ally appealed to the levying of this duty as a part of their justifi- 
cation. The revenue arising from it was estimated by the lower 
Dt Ada 


house in 1765, at £1400 sterling per annum. (14) At the suc- 
ceeding session of May, 1766, under a call from the lower house, 


the actual receipts from this branch of revenue from the 29th 


September, 1759, to the 29th September, 1765, were reported to 
that house. From this report alt appears, that during these Six 
years it had yielded £9,263 Is. 44d. sterling ; and therefore the 
average annual amount was a little upwards of £1543 sterling. 


x 


(13) The following were the standing resolves alluded to inthe text: 

Resolved, That the levying and taking of the sum of 12d. sterling by the 
right honorable the lord proprictary of this province, on all tobacco export- 
ed out of the same, ‘under pretence and color of the act of 1704, isnot war- 
ranted by law... 

Resolved, That if the above act of 1704 had been in force from the restora- 
lion of the government by the crown to the lord proprietary, to this time, yet 
the sum of three pence sterling, part of the said sum of 12d sterling, agreea- 
ble to the plain construction of the aboye mentioned act of 1704, and her 
lute majesty queen Anne’s instructions to her governor here, when the said 
act was in force, ought to be applied towards the purchasing of arms and 
ammunition for the defence of the province. 

They were re-adopted by the lower house, at many after sessions. See the 
journals of lower house, May 31, 7750. Sth June, 1751. 15th December, 


rast: (et sente el Te ~KOQ - h isha ; 
Liod. 30th September, 1757, 24th October, 1758. 17th March, 1762. 2d No- 


vember, 1705, and 3d October, 1771. 


(14) Report of committee of accounts of 10th December, 1765, and mes- 
sage of lower house of 16th December, 1765. 
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Chap. 1] GOVERNMENT OF MARYLAND. ." Is 


The common law fines and forfeitures imposed in the courts of 
the province, enured to the proprictary, as the head of the 
government, and the founiain of justice in the colony. Being 
incident to his relation as governor of the pro- 


The revenue from 
common law fines vince: when he eeased.of be such by the happen_ 


and forfeiture, and | 

Plas ing of the Protestant revolution, it was properly 
decided, that his mght to them passed with his government to 
the crown. Upon his restoration, his title to them returned as 
its incident. There were also a great variety of fines impo- 
sed by acts of assembly, the whole or a portion of which were 
granted to the lord proprietary by the acts imposing them, either 
for specific purposes, or generally without limiting their uses. 
The amerciaments were finally regulated under that government 
by the act of 1722, chap. 12, under which, those in the county 
courts were applied to the payment of the county charges; and 
those in the provincial courts, were to be disposed of as the gover- 
nor and council might direct.. These fines and forfeitures at 
common law, or under acts of Assembly giving them to the pro- 
prietary without limiting their uses, and the provincial amercia- 
ments, were regarded and applied by the proprietary government, 
as @ proprietary fund, in which the public had no interest, and 
this disposition of them was for some time unquestioned.’ As the 
exigencies of the government increased, and new demands were 
made upon the people for supplies to mect those exigencies, the 
attention of the lower house of Assembly was at length directedto 
these sources of revenue, as proper to be called in aid of the pub- 
lic necessities. At the session of 1745, they solemnly deter- 
mined, that this revenue was a public fund; that the proprictary im 
receiving it, was a mere trustce for the public; and that, at all 
events, if it belonged to him personally, it was given to him in 
consideration of his support of the government, and relieved the 
people from the obligation to provide other means for that pur- 
pose. The controversy thus opencd, the refusal to apply this 
fund to public uses became a standing complaint in the colony, 
Which never ceased until it was merged inthe revolution. (15) The 


(15) There is a very able and elaborate report upon the subject of the proprie- 
tary title to these fines, forfeitures and amerciaments, which appears on the 
journal of the lower house in 1765. Itwas made by William Murdock, a 
delegate from Prince George’s county, who was also very conspicuous at 
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19? -. < THE PROPRIETARY [{ist. View. i 
E annua! revenue from the fines and forfeitures, was estimated by the : 
Pp lower house, in L769, at upwards of £400 currency; and the j 
f provincial amerciaments, at upwards of 2580 pounds of tobacco. : 


i 
Their estimate as ‘to tle amerciaments fell greatly below the ” 


: ; actual receipts: for it appears from a report as to these, made to : 
* the lower house in (767, that they had yielded in six years, from : 
September, 1659, to September, 1765, 42,969 pounds of tobacco; 
hs of an.averaze annual amount of about 7130 pounds of tobac- ‘ 
cu, (16) Ne RE dine eb feet tee ae 4 
é The lord proprietary enjoyed also certain’ personal rights, as 
é incident te his: office and dignity, to which we shall briefly advert. 
-.> He hada preference in the payment of all debts due to him. (17) : 
; Personnl rights Since the revolution, it has been determined that 4 
pier and alg the reasons of the doctrine, ‘* Nullam Tempus occur- ; 
peictary. rit regi,’ did not apply to his situation ; and that 
he was therefore: within the operation of the statutes of limi- 3 
tation, although not expressly named. (18) But the contrary ; 
| oinion appears to have been maintained before the revolu- : 
tion. (19) Wheiher he could sue and be sued in his courts, has 

atso been a debated point. It appears that suits were frequently : 

hrowzht im his name as plaintiff, and the established doctrine : 

seems to have been, that he. might sue in his own courts; but : 

there isno precedent of an adversary suit against him. (20) The 


that period, for the part which he sustained in the ‘transactions of the pro- 
Vince, with reference to the stamp act. This report isa state paper, which 
would reflect honor on any manor any assembly. 

(16) See the journals of 10th and 16th December, 1765, &e. Many of 
the messages, connected with the various controversies about these branches 
of revenue, are written with great vigor and even clegance of style. They 
ureatne every where the spirit of men, who had never been tamed to submis- 


ect Neh AORTA EE de ta kt hl Nie Mie, 


ston, and who were as familiar, as we of this day, with the proper uses of 


oe 


fauvernment. They shew us a people trained to independence before it came. i 
Such is particularly the case with the messages at the session of 1765. 
(17) Act of 1650, chap. ee i 
(15) Kelly's Lessee vs. Greenfield, 2. Harr. and M’Hen. 138; and Rus- 1 

. 4 a - . a) ion . ! 
seli’s Lessee vs. Baker, in 1800, 1 Harr. and John, 71, where the question 
was very fully argued. 
(19) 1 Harr. and M'ffen. 151. 2 Tarr. and M’Hen. 279. Martin’s Argu- 
ment in 1 Harr. and Johns. 82 and 96 


(20) 2d Harris and M’Henry, 374 and 339. 
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Chap. I.] GOVERNMENT OF MARYLAND. 183 


weight of the reasoning was unquestionably against the propriety 
of permitting suits to be maintained, either by or against him in 
his own courts; (21) but the practice of those courts having 
admitted and sanctioned his right to sve in them, the whole foree 
of the objection to the maintenance of suits against him, was 
thereby destroyed. His right to sue being conceded, it has there- 
fore been determined in our courts since the revolution, that he 
might also be sued in them. (22) 

The summary view of the proprictary government, above given, 
presents to us all its prominent features and tendencies; and 
the review of them is calculated to inspire the citizens of Mary- 
land with feelings of pride and gratitude. It was indeed a colo- 
nial government, and subject to thraldoms which we have never 
known. Yet it wasa@ government of laws administered by freemen, 
and the nursery of our free principles and institutions; and in 


‘contrast with all the colonial governments of that day, we ma 
& y y 


truly say of it, “Jt was full of power and privilege to the subject.” 


(21) See the opinion of those distinguished lawyers, Francis Hargrave and 
Daniel Dulany, in 2d Harr. and M’Hen. 345 and 359. 
(22) Calvert’s Lessee against Eden and others, 2d Harr. and M’Hen. 339. 
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THE HISTORY OF THE GOVERNMENT OF MARYLAND, FROM THE 
COLONIZATION UNTIL THE PROTESTANT REVOLUTION. 


Tuer are three prominent periods in the colonial history of 
Maryland, anterior to the year 1763, each of which may be cou- 
sidered as the commencement of a new acra in the history of its 
government and the character of its institutions. The first. of 
Ribieime col these aeras begins with the colonization of the Bite: 
dental history of vince, and terminates with the year 1688. The 

second commences at the latter period with the in- 
ternal dissenSions, which led to the formation of the Protestant 
association, and through its instrumentality to the overthrow of 
the proprietary government; and extends over the whole inter- 
‘val of the royal government, established upon the downfall of 
the proprictary power. The third aera extends from the res~ 
toration of the proprietary government in 1715, to the treaty 
concluded at Paris in 1763. The origin of each of these 
acras is identified with the establishment of a new government; 
aud it gives us an advantageous and commanding position, on 
which we may pause to survey the general character and results 
of the government which preceded it. Such resting points for 
‘the review of the transactions of the past, always assist the in- 
quiring reader, in carrying along, in one connected view, the 
causes and effects of national rise or decline, and in marking 
their reciprocal operation and combined results. From the treaty 
of Paris we may properly date the commencement of the revo- 
lutionary aera, which terminated in our independence; and during 
which, the annals of Maryland contain nothing but the history 
of her resistance to arbitrary power, and of her triumph over 
Oppression. Her government and all her institutions, had then 
obtained the form, strength and consistence, which they preserved 
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186 HISTORY FROM THE COLONIZATION {list View. 


until the revolution. Her internal power and resources: wer 
all developed: the character of her people already formed; and 
their notions of political and civil liberty already matured. Ac- 
quaimted with these, then and not until then, we are prepared to 
enter upon the history of her revolutionary struggle. 

In the colonial history of Maryland, throughout the period 
‘TheCotoniathis. Which preceded this struggle, the events imme- 


ee tty: diately connected with the introduction of each of 


fond, distinguish. 
ei more by re- 
eile than by in- 


Reena * whole of what, may be termed its external history, 


the wras already alluded to, constitute nearly the 


in contradistinction to that of the mere internal administration 
of its covernment. It embraces a period of one hundred and 
thirty years, in the progress of which a little band of two hun- 
dred emivrants, seated at a single point on the southern ex- 
tremity of the province, had become a wealthy, populous and 
seltrelying colony, diffused over every portion of it, and carry- 
ing toits every border the arts and enjoyments of civilized and re- 
fined life. The war-whoop had given place to the hum of busy and 
contented industry. The deep, dark forests, which had been 
soled only by the trace of the savage, had been succeeded by 

the fields of the husbandman. It’ was no longer the red man’s 
home and heritage, and ‘the very places which once knew him 


now knew hini no’ more for ever.” 


Yet these moral and political 
changes, effected by this settlement, were but the noiscless re- 
sulis of iis gradual extension; and have brought down to our 
times but few of those lofty enterprises, daring achievements, 
extraordinary occurrences, or peculiar traits of character, which 
iusirate a people, or give interest to history. mney 
Colonial Tis: ery, ingeneral, presents to us but few of those spi- 
rt-stirring Weatieene which enter into the’ transactions of full 


grown and established nations. It is but the history of a peo- 


ple’s infaney; and with the great body of mankind, the adven- 


tures of an infant people awaken as little imterest 
Canses which di, Lie gy } ‘ ‘ 
In int«:n Casi and command as little attention, as those of an in- 
est ai ornja 

Het ‘nere GiVidual’s infancy. They want that strength and 
ally. 1 i ; sw eure 
power, and those far reaching views and enterprises, 


which import a kind of moral sublimity to national transactions. 
They exhibit none of these’ sudden and extraordinary results, 
which extend their operation to other nations. They relate to a 
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people, whose distinct and peculiar existence as such, has not 
been of sufficient duration to give them a distinct and peculiar 
character; or to vive interest to their transactions, either by the 


~ 


illustrations which they afford of that character, or by borrowing 
lustre fromm it. (RC bag. ‘ as 

The nature of {he occupatiens and pursuits of colonies, in the 
Deficiency inthe first years of their establishment, is not calculated 
bary fot te early to evolve events deeply interesting to the age in 
alae vere which they occur. The infancy of colonies, as 
well as that of individuals, is busied about self improvement 
and establishment; and in preparing themselves for the part 
which they are’ to play et maturity. The individual, in youth, 
is devoting himself to the acquisition of knowledge, and the 
discipline of mind and bedy, which fit him for his intended 
pursuit in life. «The infant colony is gradually extending its 
settlements, increasing its population, enlarging its resources, 
and accommodating its institutions to its gradual advance; and 
many years must elapse, before it acquires that strength, con- 
sistence, and rchance upon self, which are necessary for the 
development of its energies, or give it. consequence in the 
eyes of others. ‘The age.in which it springs up,. does not 
begin to feel.a hvcly imtercst init, before it has acquired these; 
and then the interest begins too late for the collection and pre- 
servation of its early history. Here again, the parallel holds 
good between individuals and nations.. When the manhood of 
the former has been rendered conspicuous by displays of virtue 
or ability, then, and not until then, is the public curiosity di- 
rected to their infancy for its early promises and pursuits, and 
then but little remains to be gleaned from the recollections of 


those. who observed them... The individual himself knew not 
Vis own power, saw not in the bright future the space which he 
was destined to occupy in the public mind, and did not mark the 
traces of lis own course. So it is with nations; and hence it is 
that so few memorials of their carly history are preserved. That 
which is preserved, is generally that which is least worthy of 
preservation, The pigimy warfares and marauding expeditions 
of a colony are of Iitthe portance in its history. We wish to 
know merely its gencral condition, the circumstanees which 
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formed the peculiar habits and character of the colonists, and the 
sources of the institutions which they have transmitted to US 5 


end unfortunately, the transactions from which we could princt- 
pally collect these, are connected solely with its internal and do- 


mestic administration, of which the accounts we have, are often ~ 


neither copious nor authentic. ee 

Besides these general causes, there were others peculiar to 
Maryland, which tended to deprive its mere civil history of 
the incidents calculated to give it interest with the great body of 
readers. Jen do not, in general, Jook into history, for the 
wee Chigglatnas transactions of a calm, gentle and contenting ad- 


Bilnistration /of yt teteat: Site 
jana ‘of yyinistration of government. The records of. the 


ealculated to e- : : : . 
volve. striking Mild and noiseless display of benevolence and 


ori virtue, either in public or private life, too often 
sleep upon their shelves. ‘The gradual accessions to a nations’ 
wealth, power, and liberty, which she derives from a peace- 
ful devotion to her own interests, are perceived only in their 
general results; whilst in the transactions of periods of tur- 
bulence or warfare, the results are overlooked for the incidents. 
Such is our nature, that the memorials of high-reaching ambition 
or daring crime are sought with avidity, whilst those of virtue, 
more lofty in its aim and diffusive in its ultimate operation, are 
left to their slumbers; and the campaign of Italy has more inte- 
rest, than the story of our own country rescued from the wilder- 
ness and advanced to happiness and independence. ‘The admin- 
istration of the colonial government of Maryland was, in general, 
mild and peaceful; and hence, except at one or two periods of 
short duration, it evolved but few of those striking transactions, 
or peculiar displays of talent and character, which are brought 
forth by occasions of excitement. It has not even the Indian 
wara, which give a spice to the history of some of the northern 
colonies ; for its course towards these primitive owners of the 
soil, whilst 1 secured their subjection and obedience, yet tolera- 
ted their existence, and extended to them the protection of its 
laws and the duties ofhumanity. Religious persecution, beyond 
the demal of public trusts and employments, was almost a 
stranger to the province; and we have therefore no accounts of 
martyrdom to stain its annals, 
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§ 
‘ The establishment of its institutions makes up its history; and 
the view which we are about to take of the trans- 
Limited desiens actions of the province, is limited to such a general 


oft Unis Historica 


A rer, fae consideration of them as will suffice to illustrate 
WAT ) tyes Vi ? 


eee ene establishment ofthe former. The scanty mate- 

rials which our records furnish, would not permit 
us to extend our views beyond this, even if it were desirable; 
und they leave us at Jast without any aids to illustrate the character 
and motives of individuals, whose transactions were identified 
with those of the colony, except such as can be collected from 
the transactions themselves.- At this period, so far removed 
jn time and character from the age in which they lived, their 
transactions themselves do not reveal to us the secret springs of 
action, the lurking motive, and the ultimate design, the know- 


Jedge of which alone can give accuracy to the portraits of history. 


Without these, history is but a detail of names, places, and dates; 
and nothing could furnish them, but the personal observation of 
those who were around the actors and. mingled in the acts. 
Neither history nor tradition now lend us such aids as to the 
transactions of the colony; and in many instances, even these 
transactions themselves are lost to our view, or the accounts 
which we have of them barely indicate their existence. If 
therefore, in the accomplishment of our design, limited as it is, 
we should fall short of the expectations of the reader, we would 
indulge the hope that he will, at least in some degree, ascribe 
its imperfect execution to these causes, beyond the control of the 
writer. (1) 

(1) “ The annals of Maryland (says Dr. Ramsay) are barren of those strik- 
ing events which illustrate the page of history. This is probably the reason 
that so little of its history has been published. Its internal peace in the pe- 
riod of infancy, was but little disturbed, cither by Indians or insurgents, 
though not wholly exempt from either. Its early settlers loved their king 
and their proprictary. They were not given to change, but attached to ancient 
forms, their native country and its constitution.” (Ramsay’s History of the 
United States, vol. I. p. 144.) He illustrates this barrenness, by compress- 
ing its whole colonial history into four pages. It is the strongest testimony 
to prove the prosperous aud contented condition of the colony, which he 
could have adduceds and so he himself seems to have considered it. lis 
general remark is just ; but the causes by which he accounts for it, fall short 
of thoso which actually produced it. They were attached to forms, only 
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The early sctlements of the English colonies, within what are 
now the limiis of these United States, were, in general, siniilar 
in the causes snd circumstances of their establishment. It was 
rhe desire for NOt ihe mere spirit of enterprise, the thirst for gain, 
civil ené tlk nor she love of novelty, which impelled the early 


pies liberty, Wie : 
primary cause of orpjorants to ‘forsake .their-native. land, and to sever 


Cie setdement of 

the Boztah col ail the ties which.bound them io the homes of their 
iene fathers.. It was not for these alone, that they were 
content to go forth. as wanderers from the scenes of their infan- 
ey, and the attachments of their youth.. It was not for these 
slone, that they tock up their abode in the wilderness ; made their 
dwelling with the savage; and encountered with cheerfulness 
and alacrity, ali the privations and dangers of a country not yet 
rescued from the rudeness of nature. ‘These causes may. have 
eontributed, and no doubt did operate in peopling these colonies, 
hut we must look elsewhere for the primary causes of their 
establishment, and the true sources of their rapid increase in 
wealth and population. This, their new home, had _ other 
charms for ther: and the history of the times, and the language 
of the emigrants, teli us what these were.. They sought free- 
dom from the civil and religious shackles, and oppressive institu- 
tions, of their parent country; and here they found, and were 
content to take it, with all its alloy of hardship and danger. Too 
inconsiderable to attract the attention, or provoke the indigna- 
tion of the parent government; too remote to be narrowly ob- 
served in their transactions, or to be reached by the speedy arm 
of power: here, unharassed by the old and corrupt establish- 
ments of their native land, yet cherishing all the genuine pnnci- 
ples of Enclish liberty, might they spring up to consequence and 
heppiness. Tere, unchecked in their infant operations by the jea- 
lousies of the parent, they might be permitted to lay, broad and 
deep, the foundations of their civil and religious liberties; and here 


whoo Uoey carried with them the substance of liberty. With them, agenever sanc- 
tifled usurpation, nor aequired respect for arbitrary power. As to the extent 
of their rishts, they were guided by the best lights which the age afforded ; 
and once satisfied of theirexistence, they maintained them to the last. “They 
never, on any occasion, wilfully abandoned these to bow the knee tothe Baul 
of Prerogative. Mr. Ratosay has, therefore, very justly characterised their 
colonial administration, as generally full of freedom and gentleness, and 
their colonial condition as one of happiness and prosperity. 
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Chap. II] TO THE PROTESTANT REVOLUTION. i ae 19] 


they might hope to transmit them to their posterity, in all their 


freshness and purity. 
The strength ef these inducements can readily be collected 


from the condition of England at that period, as presented to us 


by its most approved writers. The age of almost unchecked 


prerogative, which had succeeded to that of baro- 


he cfreumstac- 


thee i & | ; oe - . e A 
esate eee nial turbulence and anarchy, was yet in its vigor 


to lisdesite. when the early settlements were made. The reli- 
mous establishments of the land had changed ; but the spirit of 
iufolcrance, and the arm of civil power and oppreasion, were 
still there to sustain them, to repress the spirit of free inguiry, 
snd to trample to the dust the holy rights of conscience. ‘Vhe 
Commons had risen to consequence and power, as an integral 
part of the nation ; but the wanton exercise of prerogative was not 
yet effectually restrained. Arbitrary and oppressive proclama- 
tions usurping the place: of -legislative power, and even trans- 
cending it, were yetissued and enforced; (2) the power to dispense 
with laws was yet exercised; and the days of the Star-Chamber 
were not yet numbered. The character of that age was one 


»(2) A singular specimen of the proclamation power, W ill be Founcl in Ander- 
son’s Treatise on Commerce, 2d vol. 463. It recites, ‘that whereas by the 
residence of the nobility and gentry, wih their families, in the city of 
London, a great part of their money and substance is drawn from the severa] 
counties, whence it ariseth, and spent in the city on excess .of apparel! provi- 
ded from forcign ports, to the enriching of other nations, ad the unnecessary 
consumption of a great part of the treasure of the realm ; and in other vain 
deliguts and Pabens es ; and that it draws a great number of louse and idle 
persons to London: And it therefore commands them to depart from Lon- 
don, with their families, in forty days, and to reside on their estates. If they 
resisted, Star-Chamber fines were the consequence ; and the king pocketed the 
fines. This was a proclamation of king Charles I. issued in 1722: and it has 
many fedlows in the proclamations issued some years before and after the char- 
ter of Maryland. Nothing was too elevated or too low, to be exempt from 
their operation. About the same period. king Charles issued one, proliidit- 
ing the cating of fesh on fast-days ; and one still more curious, relatiye to 
the manufacture of salipetre, which we must not repeat, is preserved by An- 
derson, (2d vol. 425.) King James’s proclamation war against Tobacco, is 
far less absurd than many others of his reign. These reigns may be very truly 
Styled the Monopoly and Vroclainuiion reigns ; anda collection of the proclama- 
tions and monopoly patents of that period, would be truly amusing. There 
was one exception to thuir operation—they did not tax nor monopolise te air. 
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well calculated to call forth all the energies of tottering preroge- 
tive. The temper of the times, and the disposition of the 
English people, were adverse to it. .The spirit of fearless 
research and free inquiry, which neither bolts nor bars can fetter, ° 
was abroad in the land, and menaced the existence of arbitrary 
power both in church and state ; and the struggle which the lat- 
ter maintained for existence, naturally led to its improper and 
jnordinate exercise. ‘ It yet had power to sustain itself; and those 
fe who could not resist,,were glad to seek a shelter from its oppres- 
f sions. Here was a new world, yet unsullied by the establish- 
ments of tyranny or corruption; and here they came to enjoy 
eyen its rude freedom. Jt is well known, that all the New 
IHengland settlements were promoted and established, almost 
exclusively by these causes.. The colony of Virginia, which 
was seated at an earlicr period, looked more to commercial pur- 
poses; but at the period when the New Plymouth aud Massa- 
epuscite settlements were established, it also received accessions 
fe f population from the same causes. 
or he character and circumstances of the grant of Marland to 
’ ‘ Lord Baltimore, have already been detailed. (3) It will be 
remembered, that George Calvert, baron of Baltimore, through 
k Operation —of “whose influence and favor with the crown the grant 
; cig te was obtained, was the intended grantee; and that,. 
land. in consequence of his death, at the moment when 
the charter was ready for passage under the great seal, it enured 
to the benefit of his son and heir, Cecilius Calvert; to whom it 
was therefore directly granted. George Calvert was an adherent 
to the principles of the proscribed Roman Catholic Church; and 
although, notwithstanding his religious persuasion, he still retain- 
ed the favor of the king, he was not entirely exempt from those 
dificulties and mortifications, which always attend the profes- 
sion and exercise of a proscribed religion. It was natural, that 
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thus situated, he should desire to establish himself in some more 
happy land; where, in every event, he might be free from the 
persecutions of the established church. Men are not content 
with the enjoyment, by mere sufferance, either of political or reli- 
gious hberty. The insecurity of the tenure robs them of half their 
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(3) See antea page 8th. 
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Chap. I1.] TO 
enjoyment. In Virginia, which Lord Baltimore had visited 
shortly before his application for this grant; and where, it is said, 
he then purposed to esiablish his residence, he was still met by 


THE PROTESTANT REYGLUTION. _ 193 


the intolerant faith of his native Jand. Although the government of 
Virginia, upon his declining to take the oaths of allegiance and 
supremacy, which it had tendered to him and his followers, did 
not actually exclude him from the province, but had referred the 
whole matter to the consideration of the English privy council ; 
yet his residence there was still one of mere suflerance. (4) 
Jhen it was that nis eyes were cast upon the territory along the 
Chesapeake bay, as yet unsettled, and by the amocnity of its 
situation, and the fertility of its resources, inviting him io its 
retreat. Here, if he cculd but-obtain a grant of it froin the 
crown, he might dwell in his own territory and under his own 
government; and build up in the wilderness, a home for religious 
freedom. These were the leading views which seem to have 
operated upon him,.in applying for the charter of Maryland ; 
and but for his untimely death, at the moment of accomplishing 
his wishes, it is probable that he would have removed to the 
province; and would here have permanently established his 
family. Hence it may be truly said, from the considcration of the 
views of its founder, and of the character and objects of its 
first colonists, that the State of Maryland, as well as the New 
England states, originated in the search for civil and religious {ree- 
dom; and the character of the former, is still further consecrated 
by the fact, that her government, for a long period after the colo- 
nization, was true to the principles which laid the foundation of 
the colony. Her colonists, in escaping from the proseriptions and 
persecutions of the mother country, unlike those of some of the 
puritan settlements of the north, did not catch the contagion of 
the spirit which had driven them from their homes. 
Cecilius Calvert, although not animated by the same personal 
views which governed his father, inherited all his energy and 
general designs, as to the colonization of the province. As 


(4) See antea, page 9, note 11; and the facts there stated, and the autho- 
rities referred to: which furnish a full account of his visit to Virginia, and 


of the manner in which he was recciyed there. 
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3 ig a \ 
_soon as the grant was passed, he commenced his 
Fetablishment of . : i é 
the first colony preparations for the establishment of a colony; and 
vider the char- bist is ‘ieee 
ter of Maryland. originally intended to have accompanied it in per 
son. Abandoning this intention, he confided the conduct of 
the settlers to his brother, Leonard Calvert; whom he constitu- 


ted his lieutepant general or governor. The colony was soon 


.. formed and prepared for embarkation ; and on the 22d of Novem- 


ber, 1653, it departed from the Isle of Wight, on its voyage to 


the province. The emigrants consisted of about two hundred 


persons, princrpally Roman Catholics; of whom, many are said 


to have been gentlemen of family and fortune. (5) They reached 
Point Comfort, in Virginia, on the 24th of February following ; 
whence, after a short stay, they sailed up the Potomac in search 
of a site for their colony. After having taken formal possession 
of the province at an island which they called St. Clement’s, and 


(5) These, and the following details, relative to the equipment, embarka- 
ion, and settlement of the colony, are principally collected from a werk, pub- 
lished early in the last century, entitled, The British Empire in America, 
Although one of the fullest accounts of the province which has been published 
and transmitted to us, it contains little clse than these details ; and a general 
and imperfect account of the government and condition of the colony, at the pe- 
riod whenit was written. The writer, himself, (Mr. Oldmixon,) was sensible of 
the imperfection of his work as to the history of Maryland, although he pro- 
nounces it the most perfect account of that province which had ever been pub- 
lished. He offers an apology for the meagreness of the history, in the fact, that 
the gentlemen of the province and elsewhere, to whom he had applied for infor- 
mation and assistance, had not furnished it, as those of the other colonies; and 
concludes with the consolatory remark: ‘Perhaps these gentlemen would be 
as angry with themselves as with us, when they see how industrious we have 
been in the histories of those countries that we were fully informed about ; 
and what a figure they make in the British Empire in America : where Mary. 
Jand is far from being the least considerable portion of it.’ Even we of 
this day, can feel some of his indignation ; for the work was then practicable, 
and had they complied with his wishes, we might have had a copious and 
authentic history of the province up to that period. The work was written 
in 1708 and 1709, whilst Seymour was governor of Maryland. The royal! 
government then prevailed here ; and the materials for its history could have 
been collected with more facility than during the proprietary government. 
Proprictary governments of vieh provinces were never much edmired by the 
crown ; and hence it was neither the policy nor the disposition of the propric- 
taries, to publish the transactions, or reveal fully the resourees of their 
colonies. 
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having proceeded, according to their estimate, upwards of forty 
leayues up the river to an Indian town called Piscataway, the go- 
vernar deemed it prudent to return, in search of a location 


. hearer tothe mouth of the river. His intercourse with the sava- 


ges at Piscataway, although he was kindly received by them, not 
only there but throughout his progress up the river, had excited 
his apprehensions as tothe location of his colony at so high a 
point, where in the event of attack it might be cut off from re- 
treat. Returning down the Potoinac, they entered one of its tri- 
butary rivers, running into it from the north near to its mouth. 
This river, upon which they bestowed the name of St. George’s 
river, is known at this day by the name of St. Alary’s river. It 
flows into the Potomac between ten and twelve miles above its 
mouth; and alike most cf the other rivers arising-in the cham- 
paign country adjacent to the bay, at its mouth, and for several 
miles above it, it is a bold, deep, and wide stream. Sailing up 
this river about six or seven miles, they came to an Indian 
town on the eastern side of the river, called ‘* Yaocomoco,” situa- 
ted immediately upon the river. The site of this town, the im- 
provements already made around it by the Indians, and the depth 
and security of the navigation from the Potomac to that point, 
presented every facility which the governor could desire for the 
settlement of his colony. His first act was one of justice and 
humanity towards the aborigines, which presents a striking con- 
trast to the first establishment of the other colonies. What is 
now termed by some an act of cruelty, was at that day consider- 
ed an act of almost unexampled humanity. He purchased the 
town from the Indians, and established his colony within it by 
their consent. In pursuance of lis agreement with the natives, 
the colony was disembarked at the town of Yaocomoco, on the 
27th of March, 1634, and took possession of it by the name of 
St. Mary’s. Then and thus landed the Pilgrims of Maryland, 
and then and thus were laid the foundations of the old city of 


Si. Mary’s, and ef our present State. (6) 


(6) The arrival and establishment of the colony at St. Mary’s, were 
welcomed with general rejoicing on the partof the natives: “ The first thing 
that Mr. Calvert (the governor) did, (says the author of the British Empire of 
America) was to fix a court of guard and erect a store house; and he had not 
been there many days, before Sir John Harvey, governor of Virginia, caine 
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The colony, which was thus established, was supphed for 
its establishment, by the kind providence of the proprietary, 
notonly with all the necessaries, but even with many of the con- 
Sagacions poliey Veniences adapied to an infant settlement. Al. 


of the preprieta- ra . 3 
ry in the estab- though many ot the first emigrants were gentlemen 


lishment of the hee ; « S 
of fortune, he did not, therefore, throw the colony 


upon the casual supplies of ‘an unreclaimed couutry, and a sa- 
vage people. At the embarkation of the colony, it was  pro- 
vided, at his expense, with stores of provisions and clothing, 
implements of husbandry, and the means of erecting habita- 


thither to visit him, as did several Indian Werowanees, and many other 
Indians from several paris of the continent. Amongst other Indians came the 
king of Patuxent, &c. After the store house was finished, and the ship un- 
Jaden, Mr. Calvert ordered the colours to be brought on shore, which was 
gone with great solernnity, the gentlemen and their servants attending in 
arias ; several vollies of -hot were fired on ship-board and ashore, as also the 
ceanponu, at which the natives were struck with admiration. The kings of 
Petuxentand Yaocomoco were presentat this ceremony, with many other Indians 
of Vaocomoco; and the Werowanee of Patuxent, took that occasion to advise 
the ludians of Yaocomoco, to be careful to keep the league they had made with 
the English. He staid in the town several days, and was full of his Indian compli- 
ments ; and when he went away, he made this speech to the governor: “TI love 
the English so well, that if they should go about to kill me, if Ihad so much breath as 
to speak, I would cominand the people not to revenge my death ; for F know they 
would not do such a thing, except it were through my own fault.” British Em- 
pire in America, vol. 1, 327. 

It was an event worthy of celebration ; and the manner of its celebration 
altests most forcibly the liberal and humane policy observed by the colonists 
of Maryland, in their carliest intercourse with the natives. The artless, 
untutored savage, had not yet learned to dread the approaches of civilization, as 
the precursors of his expulsion from the home of his forefathers. He saw, in 
the colonists, only a gentle and conciliating people, without the power or the 
will to injure; and gifted with all that could excite his wonder or tempt his 
desires; and in the fullness of his joy, he hailed their coming as the work of 
the Great Spirit, in kindness to himself. To the feeble emigrants, it was an 
occasion for joy, more ratlonal and profound. Preferring all privations to 
the privation of the liberty of conscience, they had forsaken the endearments 
of their native land, to cast themselves, in reliance on divine protection, 
upon all the perils of an unknown country, inhabited by a savage people. 
They came prepared for the worst 5 and fancy lent all its illusions to heighten 
the dangers ofthe adventure. But the God whom they had trusted was with 
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tions; and for the first two or three years after its establish- 
ment, he spared no expense which was necessary to promote its 
interests. It appears not only from the petition preferred in 
1715, to the English parliament, by Charles lord Baltinore; but - 


also from the concurring testimony of- all the historians who treat 


of the settlement of this colony, that during the first two or three 


years of its establishment, Cecilius, the proprietary, expended upon 


them; and He in whose hand are all hearts, seemed to have moulded the 
savuge nature into kindness and courtesy for their coming. They came ; 
they who were retreating from the persecution of their christian brethren, to 
be welcomed by the confidence and affection of the savage: and their peaceful 
and secure establishment in the wilderness, was enough to have called forth 
grateful aspirations from the coldest heart, and to have put into every mouth 
the song of joy. | 
Nearly two hundred years have rolled by, since the voices of our forefathers 
were lifted up in the wilderness, to celebrate the joyous occasion of their 
landing and peaceful establishment, in this then desert province. The close of 
the second century since that event, is now near at nand ; and why should not 
the return of the day, which commemorates the landing of these pilgrims, be 
an occasion of jubilee to us? Every nation has had its festivals, to recall in 
pride the recollections of its history, and to fashion and sustain the spirit and 
character of its people by the example of their ancestors. Yet where shall 
we find, in the history of any people, an occasion more worthy of commemora- 
tion, than that of the landing of the colony of Maryland ? It is identified with 
the origin cfa free and happy state. It exhibits to us the foundations of our 
government, laid broad and deep in the principles of civil and religious liberty: 
It points us with pride to the founders of this State, as men who, for the secure 
enjoyment of their liberties, exchanged the pleasures of atiluence, the society 
of friends, and all the endearments of civilized life, for the privations and 


dangers of the wilderness. In an age, when perfidy and barbarity but too 


often marked the advances of civilization upon the savage, it exhibits them to 
us displaying in their intercourse with the natives, all the kindnesses of human 
nature, and the charities of their religion. Thus characterising this colony, 
as one established under the purest principles, and by the noblest feelings 
which can animate the human heart ; it presents to us, in its after-history, 2 
people true to the principles of their origin. Ata period when religious bigotry 
and intolerance seemed to be the badges of every christian sect ; and those 
who had dwelt under their oppressions, instead of learning tolerance by theif 
expericnce, had but imbibed the spirit of their oppressors; and when the 
howlings of religious persecution were heard every where around them, thie 
Catholic and Protestant of Maryland were seen mingling in harmony, in the 
discharge of all their public and private duties, under a free government, 
which assured the rights of conscience toall. Conducting us through all the 
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* Be 


‘it upwards of £410,000 sterling. (7) Nor did his care stop here. 


He soverned, it. with a policy more eflicacious than his means, yn 
wiving strength and contidence to the colony, and happiness to the 
settlers. The lands of the province were held up as a premiuin 
toemigrants. The freemen were convened in Assembly: and thus 
made to feel that they were dwelling under their own govern- 
ment. Religious liberty was subject only to the restraints of 
conscience—courts of justice were established; and the laws of 


the mother country, securative of the rights of person and proper- 


ty, were introduced ijn their full operation. The Jaws of justice 
and humanity were observed towards the natives. The results of 
so sagacious a policy were soon perceived. During the first se- 
ven years of the colony, its prosperity was wholly uninterrupted ; 
and when the interruption came, it proceeded from causes which 
no policy could have averted. 

The dissatisfaction of the colony of Virginia with the dis- 
inemberment of its province by the grant of Maryland, and the 
unsuccessful issue of their efforts to reclaim it, have already 


changes in the. government and condition of that colony, until that proud 
period, when it assumed the rank of a free and independent State ; it shows us 
suil, a people who knew their rights as freemen, and who had the courage 
to assert, and the power to maintain them: a people, whose history is without 
arecolluction of slavish submission to call up a blush upon the cheeks of their 
free descendants. Surely such a birth-day of a free people, is worthy of com- 
memoration to the latest period of their existence. - 

The landing of the Pilzvimsof New Englun’, has been the burden of many a 
story, aud the theme of many an oration. The very Rock on which their feet 
were first planted, is consecrated in the estimation of their descendants; and its 
relics are enshrined as objects of holy regard. They were freemen in search 
of freedom : They found it, and transmitted it to their posterity. It becomes 
us, therefore, to tread lightly upon their ashes. Yet whilst we would avoid 
all invidious contrasts, and forget the stern spirit of the Puritan, which so fre- 
quently mistook religious intolerance for holy zeal; we can turn with exulta- 
tion to the Pilzrims of Maryland, as the founders of religious liberty in the new 
world. They erected the first altar to it on this continent ; and the fires first 
kindled on it ascended to heaven amid the blessings of the savage. Should the 
memory of such a people pass away froin their descendants as an idle dream 2 

(7) Chalmers, 20%, British Empire in America, yol. Ist, 230. 2d Ander- 
son’s Histary of Commerce, 476. 
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Dissatisfaction of Deen described. (8) Yet although the title of Lord 
the Virginia set- : re aks 

ers? Wit Jine oalmmiore: was fully sustained by the decision of 
grant of Mary- aa Ms Maca é 

land, and its pe, the crown, and its injanctions to the wovernment 
manent intuence ~ ee Oe c ex ; int 

upon the rela. Of Viryinia, to keep up a good cerrespondence 
tions between the ; : i f i 
iwocoloawa, wii his colony ; the circumstances: under which it 
was obtained, were yut fresh in the minds of the Virginia setilers, 


art-burnings and jealousies, which were for a time 


and created hea 

prejudicial to the interests of beth. Had no such causes of 
discord existed, their common origin, their connexion with a 
common .country, and the privations and dangers common to 
both settlements, surrounded as they were by the savages, would 
soon have produced union and harmony in their efforts. The 
dangers of either would have been the dangers of both; and the 
result would probably have been, the formation of a confederacy 
as distinguished in colonial history as that of “the united colo- 
nies of New England.” (9) The idea of union and. harmonious 
effort once made familiar'to them in their infancy, they would 


most probably ever afterwards have clung together in every mo- 


ment of dificulty or oppression. Yet although they were ad- 


joining colonies, claiming the same liberties, open to the attacks 
ofthe same mternal enemy, having the same navigable outlet, and 
in general raising the same staple commodities, their history is 
marked by none of those unions of power, and communications 


of assistance, which are so conspicuous in the transactions of 


the New England colonies. It exhibits nothing but the friendly 


and commercial intercourse, common to adjoining provinces in 


a state of peace. ‘The primary causes of this may be traced to 


the dissatisfaction which the grant excited; and in the progress 


(3) See supra, page 10. 


(9) This confederacy was formed in 1643, and originally embraced the 
\ J ) 5 J 

colonics of Massachusetts, New Plymouth, Connecticut and New Haven. 
It was productive of the happiest results, by preserving harmony amongst 
the colonies, and concentrating their energies for defence against the wily 


enemies by whom they were surrounded. 


As the archetype of the system of 


confederation adopted Ly the colonics during the revolutionary war, these 
articles of confederacy ave full of interest to the cxplorer of our national 
history. They may be scen at large in 2d Hazard’s State Papers, 1 to 6; and 
a synopsis of them is given in Ist Pitkin’s U. States, 50, and Jst Marshall's 


Vite of Washington, 137. 
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' 4) | © HISTORY FROM THE COLONIZATION — [1Hist. View. 
a ofa nw years, the growth and permanent establishment of the 
f «two colonies, and the differences in their governments, Institue 
- tions, and manners, removed most of the inducements which 
EL? were calculated to inculcate the idea of such an union. 

. The dissatisfaction of the Virginians did not spring entirely 
p “from* the loss of territory to their colony. They had amoncst 
; | . ns ' them an agitator, bold, energetic, and clamorous 
be This dissatisfac- 


tina increased Of his private griefs, in which not only the colony, 
avd tire Cranquil- : RUE er a J 
ity of the pro- but even the“ government of Virginia, in some 
vine first inter- ee i aes 2 

rapted.by the ine measure participated. William Clayborne, whose 
trigues of Clay- pee i 7 ett Re 
borne, name 1s identified with the rebellion of 1645—46, 


and with almost every act of hostility to the province of Mary- 


land, during the first twenty-five years of its settlement, has 
»  ulready been introduced to the notice of the reader, as the 
: founder of the settlements on Kent Island, which existed anterior 
to the charter of Maryland. The character and temper of that 
individual, the circumstances under which his scttlement was 


SPN I PIER FR EY IT AE NEE NTR TURE 7 “Wee ATI 


made, and the causes of his deep-rooted hostility to the province, 
: have been unfolded. Deprived of his settlement, expelled the 
province, and attainted, he sought refuge in Virginia, and threw 
i himself upon the protection of Harvey, its tyrannical governor; 
: who was believed to have connived at, if not assisted his acts of 
; violence in Maryland. There he was followed by commission- 
5 ers deputed by the governor of Maryland to demand his surren- 
der; but Harvey, too critically situated to afford him open 
countenance, yet declined comphance with the demand, and 
; transmitted him and his case to England, for the adjudication of 
the English privy council. There arrived, Clayborne again as- 
: sumed the attitude of a complainant, and prayed the restoration 
of Ins settlements, and the grant of a new and more extensive 
| territory within the limits of Maryland. The results of his peti- 


tion have been detailed. He was unsuccessful in his attack upon 
the claims of Lord Baltimore; and now that force, fraud, and 
complaint, had all failed in effecting his purposes, there remained 
to him but the spirit of deadly animosity towards the colony, 
waiting only the opportunity of revenge. (10) The circumstances 


(10) For the origin of Clayborne’s settlements, and the results of his va- 
rious efforts to regain them, see supra, pages Gth to Sth, and 14th to 18th. 
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of the times soon presented that opportunity. The ferments of 
the parent country were rapidly approaching their acme; and the 

spirit of insubordination and anarchy, w hich they brought in their 
train, soon extended itself to. the colonies. Roya! and parlia-- 
ment parties were already forming in them, to react in reference 
to their colonial governments, the scenes of the revolution which 
was going on in England. Clayborne espoused the parliament 
cause, for which he was well fitted, both by his natural re 

and his decp sense of his unredressed wrongs. 


His first efforts, however, were made under the cover of Indian. 


gricvances. The intercourse between the colonists and the 
Indians had hithe.to been of the most friendly na 
ture; yet the engrossing effects of the settlement 


The Indian war 
of Jo42. 


upon the possessions — of the latter, were inevitable. They 
found their own consequence in the land diminishing; and the 
general liberty to purchase their possessions, enabled the colo- 
nists te obtain them often for petty compensations, which the 
natives were prompted to accept, by the wants or temptation of 
the moment. ‘hese purchases were gradually driving them from 
the graves and hunting grounds of their forefathers; and come as 
this might, the Indian spirit could not but grieve over it. Clay- 
borne found it a ready minister to his vengeance. He succeeded 
in persuading the Indians, that the colonists of Maryland were not 
Englishmen, nor the brethren of Virginians, whose power they 
either respected or feared; but Spaniards and enemics, who 
would soon drive them from the land; and at Jength, in the be- 
ginning of the year 1642, their indignation, fanned by his per- 
suasions, broke out into open war, which endured for some time, 
and appears to have produced considerable expense and distress 
to the province. (1) | 

Peace had scarcely been restored, when Chubene came im 
person, as the leader of rebellion in the colony. The distrac- 


e 


tions of the times, consequent upon the movements 
Clayborne and 


Ingle'a rebellion, of the people against the crown in the mother 
Ih ° 


. country, provided him fit agents and associates. Of 
these, the most prominent was Richard Ingle, whose name has 


(11) British Empire in America, vol. Ist. 328; Chalmers, 216; and Act of 
1642, chap. 54. 
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ever since been associated with that of Clayborne, in giving & 
name to the rebellion which they excited. One of the results of 
Clayborne and. Ingle’s rebellion, as it is called, was the destrue- 
tion or loss of the groater part of the records of the province ; 
and those which remz2in t6 us, neither show us in what manner 
chis rebellion wes fomented and accomplished its tnumph, nor 
give us any insight into the conduct and administration of the 


coufederates, whilst they held the rule of the province. From 


Clayborne’s known character as an adherent to the parliament, 


and the fact of Ingle’s previous flight from the province as a 


proclatmed traitor to the king, it seems probable that the insur- 
rection was carried on under the name, and for the support of 
the parliament cause. The records of that day inform us only, 
that it commenced in the year 1644: that early in the year 1645 
the rebels were triumphant, and succeeded in driving the gover- 
nor, Leonard Calvert, trom the province to Virginia: and that the 
gavernment of the proprietary was not restored until August, 
1th. If the representations made by that government, after 
ie restoration, be correct, the administration of these confede- 
rites, during their ascendancy, was one of misrule, rapacity, and 
veneral distress to the province; and this seems quite probable, 
from the fact of their early expulsion from it, notwithstanding 
the trumphs of the parliament party in Iingland. Their doii- 
nion is now remembered, only because it is identified with the 
Joss of the greater part of the records of the province before 
that period. (12) 

Tranquillity was restored by a general amnesty, from which 
only Clayborne, Ingle and Durnford were excepted; (13) and 
for some years after the restoration, the colony was wholly occu- 
Theconrseofthe pied in re-establishing the affairs of the province, 


Goer ratment and 


¢ ide of ek and rescuineg it from the distresses which had been 
aod, with cofer- S 


ese Ho the ecw occasioned by the rebellion. Unlike many of the 
stermalion of the : 

tether country. Other colonies, its course towards the contending 
parties in England, was one of neutrality. Its transactions before 


the execution of Charles I. are silent as to the revolutionary 


(12) Preface to Bacon’s edition of the Laws of Maryland, 2d Burke's Vir- 
ginia, 112; Chalmers, 217; Assembly Proceedings from 1686 to ’57, from page 
341 to 353. 

(13) Council Proceedings from 1636 to 1657, 168 to 184. 
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‘Chap. 1] TO Tiin PROTESTANT REVOLUTION. . ¥203 


4 


proceedings in the mother country. The course of the colo- 
nists was at once prudent, and justified by their own condi- 
tion. Their government was removed from the oppressions of. 
the crown, which had. excited the discontents in England; and 
the proprietary administration of it was full of gentleness and 
benevolence. The recitals of the acts of Assembly of that 
period, overflow with expressions of gratitude to the proprie- 
tary, for his kindness to the colony; and their enactments con- 
tain more substantial evidence of that gratitude, in the volun- 
tary grants of revenue. Jf they had even been predisposed 
to revolutionary movements, the short yet baneful experience 
which they had of them in the results of Clayborne and Ingle’s 
rebellion, and the contrast between their administration and that 
of the proprietary, were sedatives sufficient. to allay the spirit. 
They had no motives for entering into a revolution excited by 
oppressions they had never felt, which, in its excesses, might 
ultimately prostrate even their cherished government and institu- 
tions, as a part of the old order of things. At the same time, 
now that the ascendancy of the parliament had become complete, 
an open adhesion to the cause of the crown would only have 
brought down destruction upon their government, and jeopardy 
to their liberties. 
The course of neutrality was therefore to them the course of 
discretion; and it appears to have been invariably observed 
during the reion of Charles I. Immediately after 
Departure from . . . bites f 
it in onc in his death, this course was for a moment departed 
pas from by a single act of loyalty, which the proprie- 
tary had reason to regret for many years. On the 15th of No- 
vember, 1649, the accession of king Charles IL. was formally 
proclaimed in the province, by a proclamation issued by Greene, 
who was the acting governor, under a commission from governor 
Stone, then temporarily absent. (14) Stone soon returned and 
resumed the government; and this most unwise and aimless act 
on the part of Greene, was not followed by any measures calcu- 
lated to give offence to the dominant party in England: yet the 


memory of the act remained, 


(14) Sce this proclaination in Council Proceedings, from 1636 to 1657, 
page 321. , 


ssl 


oe ed a ie sel aan ne th cS 


WA ne SCs tr pcb Aira be 


be 
naka aint enn niente all i meen nhs acai iba apnea ci La ADL yi td so A ten Bay 





ae 


| nibaoo: He vind yd haititey baa tnalring asm, te: 





foe snoltnis bad-onteeni teor att be p taoenmtoy, oft 































sehen alt Yo neInoo ost ‘icone alii abe 
te en01 eOIEGO oii) ntot boven eee tiswmoroy tod L : "a 
hag jbunlyad ai adeetpoosib ort tiotinzo dane deter HOW, 8 
birsveonslagg Jo Ut eewi sta, noilerzininks sides. 
ted) Yo vlitoroasA. Yo’ aioe. ont “We. elitinor ol aon . 
airport od) 01, obustianyy, Yo, gnolenorqan alive pr ea boing 
“109 arsenite TH baw ;ydelow lof eoabnid: si 
wnutoy auth uk cabmtinery aut Yo sonphive. initnayadon: nee a : a! 
bawcqribiong, tig more boa yout, VW  .ouiarat to ee 
onal ane fitound In hole, odd AiO TORT (eacituloy 
*abeest have sayodyal) to ailuaon ult mi mod To bail vol 
vast have’ soieininghs tind) aoawied raswtoo out bas a 
Siege of) (olls oF dnoioitoe ee7itchoa ote seanngag 4 uy 
ad hotioxs aoitnlown, 8 oft Yoitette wi wovitoar om bad % 
sekgivn eoewaxe a ot oidw. tie coven bod yo? eacieron 
wanda bri Jagerimevoy herkirgds sad? aare ‘steinorg yf sent i 
Amit nse oft YA xynidt Yo xobro blo od) Yo ag wen emt o 
hulereras amnood: bul thomeiteg en) to yousbreoas odi ted wom 
ond vito Sivow-awors edi to eeuno sdt of aoigodtha H9g0 a 
basi i bats pene ron tials eqs roiled gnob Sdguon 
: , vs anitiodil rjailt ¢ 

to oeten out ieee ay nie i Bat u aileuteott 1e -92THOD, odT je ae, at 
boride yidereyini not oyved.od wiseqqa M fuce noise, ind 
mils, vlotsthomm! 1 eotunl Io ular, oll goiter ee a 
barre qo Jaanont 2 toh aw omoo edt titnob Bib sat cap my, 
HUT tons ailt. ote eihiey ol Yo. Yor algtia «,¢d pet 4 roe 
“OA, Tosh! ott #0 .2190% Ya 2 dagger ob OMBOT ae wa 
(awn enw FT voli) paid Yo poiveagon) ont \OROT vosleneyy 
Mraote). yd horse iniieaolson A yd oonivarg ont ii boot iY 
TOME TOS Hae) sometime 9 Hrthay Jomo gales oll ana, om wt , 
bis hownitst noe8 giort ” (h). roads Uireroqmas aodt omer 





Peete anueom tne Yd bowolldl ion sav, on) 10 drag 
ott boy.s banlgendh ai ytihy Janaimoh oft of onde bi sr 
| sbsationros ene 


Pr , 

E oo -WISTORY FROM THE COLONIZATION __[ifist. View. 
Eo As soon as the triumph of the Commonwealth cause was con- 
i sunmnated by the death of the king, the parllament directed its 


pesecedines of attention to the subjugation of the colonies which 
the % Parliament 
Bae onthe these, Virginia had been conspicuous for her loy- 


Cochin eoninsah aliy, and was selected as one of the first victims. 


ate ~ In October, 1650, an ordinance was passed by the 


parliament, prohibiting trade specially with Virginia, Barbadoes, 
Bermudas, and Antigua, and declaring them to be in a state 
of rebellion. he parliament asseried its mght of jurisdiction 
p over them, as colonies established ‘at the cost and under the 
wuthority of the nation, and settled by its people:” and for 
their reduction, it authorised the council of state to despatch 
commissioners with a fleet, to compel the obedience of all who 
stood im opposition to the authority of parliament. (15) Mary- 
; # land Was not mentioned in the ordinance, and does not appear to 
é have been within the contemplation of the powers conferred by 
it She had never arrayed herself in direct opposition to the 
parliament authority, and had committed no act of rebellion to 
place her in the predicament described. But the finger of her 
“eril genius” 1s visible in the commission issued under this ordi- 
nance by the council of state. That commission was issued in 
September, 165], to captain Robert Dennis, Richard Bennet, 
Thomas Stage, and captain William Clayborne: and the instruc- 
tions which accompanied it, authorised them, upon their arrival 
with the fleet at Virginia, to use their best endeavors ‘to re- 
cuce all the plantations within the Chesapeake bay to their due 
ovcdience to the parliament of the commonwealth of England.” 
Ample authorities accompanied this general instruction, to render 


PRL PEI REI FRE? egy PLN 


it effectual, They were empowered to offer pardon to all yolun- 
tary subinitting, and to use force to reduce the unwilling: and 
they were even authorised to give freedom to the servants of re- 
belious masters, upon condition of entering as soldiers into the 
service of the commonwealth. Upon the reduction of the colo- 
nies, they were directed to administer to the inhabitants an oath 
of allegiance to the commonwealth, and to cause all process to 


is we one a * _ be ; 
(15) First Hazard’s Collection, 556; 2d, Anderson’s History of Com- 
merce, 546; Chalmers, 291, 
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Chap. 12 -- TO THE PROTESTANT REVOLUTION. 205° 


be issued in the name of the Keepers of the Liberties of England, 
by the authority of parhament. (16) 
Virginia was finally reduced by theia in March, 1651; (17) and 
their attention was now directed to the government of Maryland. 
Like poor Tray of the fable, she was to suffer for her 
Eubmission of BAe Prt Leder ; 
the proprietary proximity to Virginia. Clayborne, who had now 


government to |, . : : : 
the psritumens Lhe Hower, wanted no excuse to justify its exercise. 


cone’ F¥e aud the other commissioners assumed the 
eround, that whatever had been the conduct of the colonies, 
an express submission and recognition by them of the authority 
of parliament, was necessary to shelter them from the powers 
of the parliarment commission: and this was accordingly re- 
guired of Stone, who was still the governor of Maryland. Stone 
did not at once accede to their demands; and they immediately 
issued a prociamation, divesting him of his government, de- 
claring void all the commissions of the proprietary, and consti- 
tuting a board of six commissioners, for the government of the 
province, under the authority of parliament. (18) Before any 
acts of force were resorted to, to compel obedience to this pro- 
claination, Stone, finding all further opposition useless, effected 
an arrangement with the commissioners, under which he and 
three of his council were permitted to retain and exercise their 
powers, saving to them their oath of fealty to the proprietary, 
until the pleasure of the commonwealth government, as to the 
ultimate disposition of the province, should be known. This 
arrangement answered the purposes of both. (19) By his reser- 
vation of the proprietary rights, the governor relieved himsclf 
from the responsibility of a voluntary surrender; and the commis-~ 
sioners escaped from the hazard of an unauthorised or at least 
doubtful exercise of power. 

So stood the government until July, 1654. In the interme- 
diate period, it appears to have been administered by Stone with 


(16) Sce their commission and instructions in lst Hazard’s State Papers, 
556. 


(17) 24 Burke's Virginia, 81. 
(18) See this proclamation of 29th March, 1652, in Council Proceedings 
from 1636 to 1657, 26,23 and 29, 
(19) Council Proceedings, 1636 to 1657, 269 and 270. The submission of Stone 
and the arrangement between him and the parliament commissioners, under 
which he was permitted to retain his power as governor, took place in June, 


1652. 
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206 HISTORY FROM THE COLONIZATION [Hist View. 


Usurpation ofthe fidelity to the commonwealth, and to have kept pace 
governinent vy i F 5 pe , 
thees commis: with all the revolutions in the home administration. 
Rraners, in the b é Fs f ae 
pane and under It was indeed alleged against him, that in 1653 he 
tic nuthority o : 7, : 

uw protector, had attempted to reintroduce the proprietary govern- 


ment, by requiring the inhabitants to take the oath of allegiance to 
it. (20) Ifthis be true, it was not incompatible with the arrange- 
ment under which he was permitted to retain his power. That ar- 
rangement manifestly contemplated the reservation of the proprie- 


tary dominion, until the will of the English government was known: 


and by the latter, no act had yet been done to divest it. Crom- 
well had even less reason than the parliament, to be dissatisfied 
with Stone’s administration; for the latter, as soon ashe received 
certain intelligence of Cromwell’s elevation to the protectorate, 
voluntarily recognised and proclaimed him as protector. (21) 
Neither the records of the province, nor the allegations of his ene- 
mics, furnish any evidence of a falling off from the allegiance 
which he had thus professed. But Clayborne was still there, the 
cominant spirit in the direction of the colonies: and to him the 
vision of the proprietary government, sustained by the approba- 
tion of the protector and the people, was as that to Haman of 
Mordecai the Jew sitting at the king’s gate. To overthrow it, 
the usual expedients of power were resorted to. The charge of 
defection could- not be sustained by acts; and it was therefore 
only necessary to allege unexecuted and unmanifested inten- 
tions, always casy to be charged, and difficult to disprove. 
Alleging these, they claimed the privilege of resettling the gov- 
ernment of Maryland; and Stone, being without the means or 
hope of effectual resistance, at once surrendered his powers with- 


outa struggle. Tis submission and pioffer to administer the - 


government, in the name and under the authority of the com- 
monwealth, were all unavailing. He was utterly divested of it; 
and its administration was confided to a board consisting of ten 
commissioners, deriving their appointment from Clayborne and 
his associates. (22) 


(20) Sce Hazard’s Collection, 626. 

(21) This proclamation of Cromwell, as protector, of 6th May, 1654, is 
recorded in Council Proceedings, from 1636 to 1657, 303. 

(22) The commissioners thus appointed were, captain William Fuller, 
Richard Preston, William Durand, Edward Lloyd, captain John Smith, Mr. 
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Chap. Ii] TO THE PROTESTANT REVOLUTION. 207 


Stone now resolved upon resistance; but the inclination came 
too late. He succeeded in raising a force of about two hundred 


Fruitless efforts of Men; and actual hostilities were commenced. © The 


<a 3 Loe , 0 
Corcrainthe pov, contest was unequal. ‘The commissioners were — 


to regain the goy- 
aha backed by all the powers of Virginia which was now 


completely under their control; and by all the strength, which the 
general ascendancy of the commonwealth power was calculated 
to impart. An engagement soon took place near the Patuxent, 
in which Stone was utterly defeated and taken prisoner. He was 
doomed to death; but such was the respect and affection en- 
tertained for him even by the opposing forces, that the very.sol- 


dicrs, who were detailed to carry the sentence of death into exes 


cution, refused te perform the service. This, and the general 
intercession of the people, procured 2 commutation of the sen- 
tence into imprisonment, which was continued with circumstances 
of severity, during the greater part of the protectorate adminis- 
tration. (23) The province being now in the undisputed pos- 
session of the commissioners, an Assembly was convened, by 
which their authority was fully recognized. Jn the course of the 
next year, the protector, when informed of the proceedings of the 
commissioners, gave his sanction to their acts, and to the gov- 
ernment which they had established. 

The dominion of the proprietary seemed now to be at an end; 
and in the moment of its downfall, the stale claims of Virginia 
belied roigeion to his territory, were again revived and aged apa 
Ma abate sleagae the protector, with every circumstance of objection 
set en peti to the charter. On the other hand, fhe proprietary 

was as urgent in his requests for the restoration of 
his province; and to counteract these, the cause of the Virginia 
claims was espoused and advocated with great earnestness by 
Bennet and Matthew, two of the commissioners then adminis- 
tering the affairs of that colony. In opposition to the restitution, 
several documents were transmitted by them to the protector, 


Lawson, John Hatch, Richard Wells, and Richard Ewen; of whom Fuller, 
Preston and Durand, to be the quorum. Sce their commission in Council 
Proceedings, 1636 to 1657, 306 to 309, and Land Records, Liber I, 618 to 621. 

(23) 1st Hazard’s State Papers, 621 to 626. Preface to Bacon’s edition of 
the Laws. 
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203 HISTORY FROM THE COLONIZATION [Hist View. 


which embodied every possible objection to the rights of the pro- 
wrictary, end are as conspicuous for their ingenuity as their ma- 
lignity. In these, the very origin of the charter was assailed, 
under the allegation that it was obtained by the false representa: 


‘tion that the territory granted was uncultivated, and inhabited only 
by saveres; and the story of Clayborne’s wrongs was portrayed 


in the most vivid colors. The proclamation of Charles I. 
the course of Stene before his final submission, and his sub- 
sequent eflorts to zetain the government by force, were detail- 
ed- with every coloring calculated ,to impress the truth of their 
gencral‘allegation, ‘That the proprictary, if restored, would be 
as ready to oppose his highness the protector, as he ever had 
been to slight and oppose the authority of parliament, which he 
hath manifestly and boldly done, and that with a high hand.” 
The supposed favatieism of the protector was approached, with 
the insidious objection to the religious toleration, which had ever 
exivted under the proprietary government, and was mecorporated 
with its laws and institutions. But all of these objections were 
feeble, when compared with the ee reasons advanced by 
them to inculcate the necessity of wnion. ‘They are worthy of 
preservation for the policy which they urge. ‘The peace and 
common good of these plantations (say they) require, that they 
should be united and kept under one government, whereby 
dissensions, quarrels, and cutting of throats, Jikely continually to 
arise between such near plantations, will be prevented: his 
highness’s authority established; trade encouraged; the exces- 
sive planting ef tobacco restrained, so as to make way for the 
more staple commodities, such as silk, &c. the running away of 
criminals and debtors checked; and the whole sireneth against 
the common enemy, the Indian or any other enemy, the more 
readily conjoined upon all occasions.” (24) | 

Cromwell's fanaticism was always the dress of the occasion; 
and it was laid aside, whenever it interfered with his enlarged 

(24) See their letter and the several documents transmitted with it, con- 
taining these objections, in Ist Hazard’s Collection, 620 to 630. In the re- 


ference given to these papers above, pagé 14, it is erroncously printed as a 
reference to the Qu vol. 
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Chap. 11.) TO THE PROTESTANT REVOLUTION. 009 


Course ofthepro- views of public policy. Urged by Baltimore’s pre- 
tector With refer- 
encetotherecon- tensions on the one side, and the Vi Irginia clauns 


flicting cluims lo 
the province. on the other, he had, as early as January, 1655, in 
his letter sanctioning the assumption of the government, special- 


Jy enjoined itupon the commissioners of Maryland, to preserve 


peace and prevent all dificrences between the plantations of Ma- _ 


ryland and Virginia in relation to these claims; and to leave them 
wholly to the determination of the council athome. (25) The sub- 
ject of these conflicting clauns had previously been referred by him 
to the lord coramissionuers, W hitlocke and Widdrington; and-their 
report was referred io the committee on trade and plantations. 


' By thiscommittee, a report was made on the 16th September, 


1656, which appears io have sustained the claims of Lord Balui- 
more; and it was in reference to and in opposition to this 
report, that the above mentioned objections were preferred 
by Bennet and Matthew. (26) Either from this oppos:tion, or 
from the policy of the protector, in Sh zy 


g the proprietary to 
his interests, by keeping his rights in a state of dependance, 
this report of the committee of trade was kept open for future 
determination. (:27) i 
Yet the proprietary seems to have expected a speedy decision 
in his favor; aud in the event of delay, to have resolved to regain 
1S 7 ‘OVE , eee y s Lain 1a " ANd a afk] s 
bbe ime atiie his province by force Shi condition of affairs 
province favora- there, offered hopes of success., Liven in the face 
ble to the propri- ’ d 
etary claim. of the protectorate dominion, there was At all times 
a large party in Maryland, attached to his government, and de- 
voted to his person and interests. His government had never 


been characterized by oppression. It had fallen without acrime, 


before the ambition of leaders, not bound to the. inhabitants of 


the province, either by the ties of interest or affection. The 
revival and support. of the Virgimia claims by the prominent 
amongst the commissioners, was calculated to arouse the pride 
and indignation of persons of wl] parties. even after the sup- 


(25) Ist Haz rard, 594. 
(26) Council Proceedings, Liber HH 10 ana TTS St Hazard, 620° 
(27 


€ 


~ 


) Couneil Proceedings, WI 10 and 11; whie h recite the proceedings of 
wt protector, and refer to tlus report of the cominittce of trade. 
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ate. HISTORY FROM THE COLONIZATION [[list. View.- 


pression of Stone’s rebellion, there were many persons in the 
province, who openly adhered to the interests of the proprietary, 
aud advocated the restitution of his government. 

Amongst these was conspicuous Josias Mendail, who was des- 
tincd to play a prominent part in the affairs of the colony; 

althouch entirely unknown im them, before the esta- 

Nive and charae- : 4 wks ; 
terofdesiaaFen- blishment of the protectorate government. The 
ati. : 


) 


transactions of the province exhibi him to us for 
the first time in OctoLer, 1655, when he was brought in custody 
before the provincial court, charged with having disturbed the 
government under pretence of a power from the late governor 
Stone; and was then, by his own consent, remanded to prison, 
to remain there until the protector should finally determine as 
to the government of the colony. (28) In the next notice of 
him, we find a record of an oath purporting to have been taken 
by hire, by which he engaged, that he would neither directly ner 
indirectly disturp the existing Government until the protector’s 


detevmination; (29) and the very next occasion exhibits him as an 


~, 


open insurgent against.it, acting under a commission from the 
proprietary, as governor of the province. At this day, the char- 
acter of this individual can be collected only from the acts with 
which he is identified; and these mark him as ‘‘fit for treasons, 
stratagem and spoils.” His treachery is conspicuous in almost 
every transaction with which he is connected. The province 
was surrendered to him by Croinwell’s commissioners, under a 
treaty, which contained an express stipulation for the security of 
the aets and orders passed during the defection; and the very 
first act of his administration was not merely to declare them 
void, but also to direct, “that they be razed and torn from the 
records.” Jn return for the distinction conferred upon him by 
th proprictary, by selecting him as governor at a period when 
he appears to have had but little note in the colony, he selected 
tic earliest opportunity after the restoration, for the treacherous 
sumender of his rights. Yet all his acts prove him at once bold 


and intuzuing, and as such, well fitted to conduct a revolution. 


(29) Land Records, Liber 3, 158 and 159. 


(29) Council Proceedings, 1636 to 1657, 314 and 315. 
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Chap. II.J TO THE PROTESTANT REVOLUTION. ol 


Fendall received his commission, as governor, from the pro- 
prietary, in July, 1656; (30) and armed with this, he soon suc- 
ceeded in exciting a rebellion against the commis- 

Fendall commis. Dd 5 


reiterate sioners, The records do notinform us, in what man- 


enn anit’ ner he procured his release from the imprisonment, 


surtendered | t0 ty which he was subject in 1655 by his own con- 


him in diarch, 


1638, sent; but from the record of his oath of adhesion 


shortly afterwards, there is every reason to believe that he was 
then discharged. Irom that period until the restoration of the 
proprietary government in 1658, the existing records do not 
furnish us the means of tracing his opeiations in opposition to 
the protectorate government. We learn from them only, that 
he succeeded in exciting a rebellion, which was attended with: 
considerable distress and expense to the province; (31) and that 
he was never finally subjugated by the commissioncrs.. In the 
latter part of the year 1657 and the beginning of 1658, there 
seems to have been a kind of divided empire in the province; 
the commissioners holding the courts and administering the go- 
vernment at St. Leonard’s; and J*endall and his council sitting and 


acting as such at the city of St. Mary’s. Through the inter- 
ference of a common friend, and to put a stop to the distresses 


arising from this state of things, an arrangement was entered into 
in England, in November, 1657, between Lord Baltimore, and 
Bennet and Matthews (the same commissioners who had been 
so vindictive in their opposition to his rights;) under which it 
was agreed that the province should be surrendered to the former, 
upon certain conditions, for the indemnity of those who had 
acted in opposition to him. This being communicated by the 
proprietary to Fendall, he immediately addressed letters to Ful- 
ler, Preston, and others of the protectorate commissioners, 
inviting an interview at St. Leonard’s in the March following, 
for the purpose of carrying this agreement into effect, and 
perfecting the treaty of surrender. The interview accordin 
ly took place at St. Leonards, on the 20th of March, 165 


© 
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oe 
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(30) Tis commission dated 10th July, 1656, is recorded in Council Pro- 
ceedings, Liber LI H, 7. 

(31) Ordinance &th of the Acts and orders of September, 1657, and Coun- 
cil Proceedings, IJ 1, 10 and 11. 
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wy? HISTORY FROM THE COLONIZATION {fist. View. 


fnew style) when this was accomplished, and the province 
formally surrendered to Fendall as the proprictary’s governer. 


f*t,> ‘ 
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Fendall being now in full possession of the government, he 

was prepared to react the part which Cromwell had played in the 
«+ . sf x seed . 

administration of England. Under the sanction and 


flis intrigues for 


ee oe. direction of Parliament, Cromwell had accomplished 
@unimou. complete success for the commonwealth causes and 
then he turned the parliament out of doors. Tendall, in the 
name and under the authority of the proprietary, was now the 
undisputed ruler of the province; and his next more was to kick 
away the Jadder by which he had climbed to power. At the 
Assembly convened in February, 1659, the lower house, as emu- 
lous as Pendall of revolutionary examples, in a message trans- 
mitted to it by the upper, claimed for itself to be the Assembly 
and hishest court of judicature in the province, without depen- 
dunce on any other power; and demanded the opinion of the 
upper house upon this claim. This was a pretension, which 
struck at the very existence of the upper house, and of the most 
essential powers of the proprietary; and although upon the face 
of the proceedings theinselves, it appears to be one originating 
merely in the ambition of the Jower house, and made in invitum 
as to Pendall and his council, the memorials of that day give a 
very different character to the transaction. It is represented, on 
all hands, to havé been a scheme concocted by Fendall, and 
promoted by his adherents in the house, only to give a color to 
his designs; and his course as to the demand, fully sustains these 
representations, and illustrates his policy. In their reply to this 
message, the upper house desired to know whether the lower 
house, in making this pretension, considered themselves an 
Assembly without the governor and upper house, and as such, 
Indepondent of the proprietary. The house now asked a con- 
ferenee, which was granted; and the designs of Fendall were at 
lenvth unmasked. He at first affected some little reluctance; but 
he, aud Gerrard and Utye, two of his council, soon came into the 


measures of the Jower house. Many of the members of the 


(32) Council Proceedings, H 11,10 and 11. The terms of the treaty of 
surrender have already been described. Supra page 1d, note (17.) 
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Chap. Ib] TO THE PROTESTANTS REVOLUTION, 913 


upper house still proving refractory, the lower house, headed by 
its speaker, repawed in @ body to the upper, and. announced 
their determination not to permit jts members to sit longer as an 
upper house; but ut the same time accorded thei the privilege. 
of taking seats in the Jewer house. The lower house agreeing, 
that the governor should be its president, with the reservation 
of the right to adjourn or dissolve itself, the upper house was then 
dissolved by Pendal!. Carrying out his intentions, he now surren- 
dered to the lower house his commission from the proprietary, 
and accepted from them a new commission for himseli and his 
council; and to give stability to the new order of things, an act 
was passed declaring it felony to disturb the government as estab- 
lished by them, and a proclamation was issued. by Fendall, com- 
manding the inhabitants to recognize no authority, but that which 
came immediately from his majesty, or the grand Assembly of 
the province. (33) ; ; 

The rule of this commonwealth party of the province was of 
short duration. ‘The proprietary adopted speedy and efficient 
Proprietary pow- Measures for the restoration of his government. He 


er re-established me Z 
by governor Phi- procured from King Charles, who was just restored 


Novenber, 150, to the throne of England, a general letter of instruc- 
tion, enjoining all the officers and inhabitants of the province to 
assist him in the re-establishment of his jurisdiction; and a simi- 
Jar command of assistance addressed to the government of Vir- 


ginia. He also commissioned as governor, his brother Philip Cal- 


vert, to whom he gave authority to proceed against the insurgents, 


either in the courts, or by martial law, at his pleasure; and in- 
structed him on no account to permit Fendall to escape with his 
life. The government of Virginia came cheerfully into the com- 
mands of the king, and proffered Calvert all necessary assistance. 
He however experienced no difficulty in assuming the govern- 
ment, which was abandoned by Fendall after_a fruitless effort to 
excite the people to opposition. (34) The first act of Calvert, after 
the assumption of the government, was to proclaim King Charles 
II.; (35) for although, at the revolutionary Assembly of 1659, 


(33) Journals of Assembly from 1659 to 98, 5th to 7th page. Preface to 


Bacon’s Edition to the Laws of Maryland. 
(34) Council Proceedings from 1656 to 1668, Liber HI JI, 74 to 82. 


(35) Council Procecdings, HH, 76. 
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Op4 LUISTORY FROM THE COLONIZATION [Fiist. View. 


Vendall and-his adherents had professed all due submission to 
the autbority of the restored monarch, their inclinations were 
atherwise. No public act had been done to announce his resto- 
ration; and one of the earliest acts of Fendall and his council 
had been, to proclaim Richard.Cromwell as protector, as soon as 


the intelligence of his father’s death was received. Jn confor- 


a 


mity to the proprietary’s instructions, governor Calvert proclaim- 
ed a general indemnity to all, except Fendal] and Hatch, for 
whose apprehension proclamations were immediately issued. In 
a few days, Fendall came in voluntarily, and submitted himself 
to the discretion of the government; and notwithstanding: his 
gross treachery, and the ‘express injunctions of the proprietary 
not to pernnt him to escape with his life, he was only imprisoned 


for a short period; and was discharged from all the penalties of” 


the sentence passed upon him by the provincial court, except 
the deprivation of the privileges of voting and holding office. 
He lived to repay this humanity many years afterwards, by at- 
tempts to excite another rebellion in the province. (36) 

The proprietary government was now firmly re-established, 
and the province restored to tranquillity, which it enjoyed with- 
out interruption for many years afterwards. In the 


Administration : 
of the govern” beoinning of the year 1662, the proprietary sent out 


tient from 1660 
ie dials to the province, as its governor, his son and heir 
apparent, Charles Calvert, who continued to reside in the province 
and administer its covernment until the death of his father, ex- 
cept during one or two occasional absences of short duration. 
The transactions of the government during.this period, in estab- 
ishing its boundarics, and in establishing or remodelling its in- 
stitutions, belong to the history of the grant or of the provincial 
musQtutions; and have been, or will hereafter be, considered in 
connexion with-the particular subjects to which they refer. Be- 
sides these, this interval presents no events which are important 
in the elucidation of the political history of the province. 
Cecilius Lord Baltimore, the first proprietary of Maryland, died 
en the 30th of November, 1675; and was succeeded in his ti- 


(30) The various proceedings relative to Fendall may be seen in Council] 
Proceedings, Luo0 tolb66e, Liber I II, pages 74, 76, 79 to S2and 89. 
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Chap. 11] TO THE PROTESTANT REVOLUTION. Q15 


anu ale ar tes and estate in the province, by his son and heir, 
Charles Calvert, Charles Calvert, the then governor of Maryland. 
as proprietary. Weis ase ry 
aod As soonas he was notified of his accession, the 
new proprictary, intending to return to’ England, immediately” 
convened ap Assembly. At this Assembly, the legislation of the 
provinces was rescued from the confusion and obscurity which 
had characterised it for some years, from the want of-a re- 
gular expression of the proprictary will upon the acts from 
lime to time passed, and from the enactment, during that period, 
of various acts upon the same subject, and tending to the same 
purpose. A general revision of the laws then took place, under 
which, those then in existence and proper to be continued, were 
definitely ascertained. (37) 
The government of the province was then put in commission, 


to be administered by a deputy governor, in the name of the pro-. 


prietary’s infant son, Cecil Calvert, as nominal governor; and 
the, proprietary departed for England. There ar. 
England: in 1676, ,.:,- ; Wf es a 

Pieighees (eves rived, he found himself and his government the 


the objections to att : . v4 : 
his egvernment, Subject of complaint to the crown. The detail of 


MuEeA ines j, these complaints is not necessary for our purpose. 


2 . Representations had been made by some of the re- 
sident clergy in the province, to the heads.of the established 
church in England, which drew a most hideous picture of the 
immoralities of the colony, and were preferred by the bishop 
of London to the committee of trade and plantations, as exhibit- 
ing grievances requiring redress. (38) Lhe remedy proposed 


(37) This was accomplished by the acts of 1676, chap. Ist and 2d. 

(38) The principal representation upon which the complaint was predica- 
ted, is contained ina letter written from Patuxent, in Maryland, by the 
Rev. Mr. Yeo, to the archbishop of Canterbury, in May, 1676. **The province 
of Maryland, (says he,) is ina deplorable condition for want of an established 
ministry. Ilere are ten or twelve counties, and in them at least 20,000 souls: 
and but three Protestant ministers of the church of England. The priests 
are provided tor, and the Quakers take care of those that are speakers ; but 
no care is taken to build up ehurehes in the Protestant religion. The Lord's 
day is profaned. . Retiziun is despise 1,and all notorious vices are committed: 
so that itis become a Sodom oF uneleanness, and a pest house of iniquity. .43 
the Lord Baltimore is lately gone for Eneland, L-have made bold to address this 
to your Grace, to beg that your Grace would be pleased to solicit him for some estal= 


lished support for a Protestant minishry.” Chalmers, 375. Now here is @ mc st 
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ke 4 
t., . . % 3 a 
f indicated the eause of complaint. The clergy wanted an estab- ; 
k ope 4 
t lishment and endowment of lands; and their piety was shocked 4 
F at the temporal emoluments in the possession of the Catholic i 


Nata, 


hve 


: priests of the province. The answer of the proprietary was ~ 
: easilymade. He referred to the permanent law of the province, 


al aR 


tolerating all christians, and establishing none; and to the gene- 
ral impracticability of procuring, through the Assembly, the ex- 


SPI eT ee 


clusive establishment of any particular church ; and he was releas- 
ed from the subject Ly the injunction, to enforce the laws against 
immorality, and to endeavor to procure a maintenance for the 
support of a competent number of the clergy of the church of Eng- 
land. (89) The complaint of the Virginians, that Maryland had not 
aided in the protection of her frontiers, was reported to be utterly 
groundless ; and thus triumphant over his enemies, in February, 
JGs0, (new style,) the proprietary returned to the province, and 
resumed the personal administration of its government. The at- 
tempts of Fendal! and Coode, in the following year, to excite se- 
dition in the colony, were attended with no consequences at that i 
period, which deserve special consideration. They met with no ; 
correspondent spirit on the part of the people, and were instantly 
cheeked by the arrest and conviction of these notorious agita- 
tors. They derive their consequence, from their connexion with 
the events which. led to the Protestant revolution, and with the 
character of one of these personages, who was destined to be the 
leader of that revolution: and will hereafter be adverted to, in 
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illustration of its causes and objects. | ; 
The proprietary remained in the province until 1684, ad- 


VR ate Tele RI bal 


ministering its government with a parental care for the rights 


and interests of his people, which secured for him general 
respect and affection. The events now occurring in the mother 


La hn Pl in ro 


cvuntry, were already ripening the jealousies of the people of 


frightful picture of the immorality of the province : and the whole grievance is 

the want of an established clergy ; and the remedy, its establishment. Mow unlike 

his divine Master, who did not wait for an established support to go forth on 

s his mission of grace, ‘Having « care for the body,” is too often all that is 

meant by “having the care of souls.” 
(39) Chalmers’s Annals, 365. 
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\ 
The government J ir libertics : ay 17} 
ahe government England for their libertics and their religion. The 


from this period sal AYN 3G ” aalna & 
ani May, anes CTY OF yO Popery,” was already abroad to ex. 


by Uie propricta- .) . a é ¢ ee Se ae eS 
pe ergy Clee apprehension; and vague surmise and suspi- 


and character of cion as to the ulterior designs of the crown, were~ 
aus infusing themselves into the public mind. The acts 

of the government, and the succession to the throne in prospect, 

were well calculated to sustain and increase these, and to pre- 

pare the public energics for the crisis which was rapidly ap- 

preaching. Jixtending to and diffusing themselves amongst the 

colonies, (which were always tremblingly alive to the movements 

at home,) by their travel, these jealousies lost none of their pow- 

er to alarm and influence, and found ready recipients in the 

breasts of the colonists, yet smarting under the recent restrictions 

of their trade, and ever apprehensive of the destruction of their 
chartered liberties. In Maryland, subject as she was to the do- 
minion of a Catholic, yet peopled principally by Protestants, 
they were calculated to produce peculiar effect. Yet in the 
midst of all this, the personal government of the proprietary, not- 
vithstanding the occasional differences between him and the As- 
sembly, was always alluded to in the Assembly transactions of 
that period, in terms dictated by the most grateful affection: and 
his departure excited the general regrets of his people. 

That departure appears to have been occasioned by the jeo- 
pardy, in which his proprietary rights were now placed by the 
temper of the crown. We have already adverted 
to the jealousy and aversion, with which it generally 


Danger to his go- 
vernment§ trom 
the inclinations 


ofthe crown. reoarded the independence of the charter and pro- 
prietary governments, and the exemption of their rights and reve- 
nues from its discretionary control. These governments, for the 
most part, originated in the personal attachment of the king to the 
original grantees, or were granted to subserve some temporary hu- 
mor, or to concilate, from motives of policy, some temporary dis- 
content. Springing thus from the favoritism or impulse of the mo- 
ment, after the temporary causes which gave themexisience subsi- 
ded, the control which the ties and securities of these charters im- 
posed upon the crown, was alike thai of sullen wedlock, when the 
golden link of aflection has beeeme the chain that fetters. Tn 
those days, the king cnjoyed facilities for release from his obligu- 
tions, even beyond those of the modern victim of marriage. Tf 
28 
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other causes were wanting, his pliant courts could find a sanc- 


tion for divorce from the charter restrictions, inthe knowledve of 
his vill, The writ of quo warranto, once issued, never failed to 
accomplish its purposes. It was as true as the Indian’s arrow ; 
and the colony, which saw it impending, never contemplated tts 
defeat, except by sturdy reliance upon itself, or by propitiating 
the favor of the monarch. 
The proprietary knew this full well; and it now required all 
his vigilance to avert its application to his own rights. He 
The jeatousies COS NOt appear to have enjoyed any peculiar favor, 
Of ad went either with king Charles II. or his successor. Too 


eshanced by the 
engosiben tothe Vtle of the libertine and sensualist for the former, 


Téstiictions ine 


posed upon the and yet too liberal and tolerant in his religious prin- 
a ciples for the Jatter, he rested for his protection 
solely, upon the chartered sanctity of his rights, and the pleading 
virtues of jis wise and liberal administration of them. To both 
of these monarchs, such claims were ‘‘as dust in the balance,” 
when werghed against their own selfish views, or the suggestions 
of their capricious tyranny. Complaints were continually poured 
into the ear of king Charles, relative to the Catholic partialities 
ef the proprietary administration. The sources from which they 
came, entitled them to but little respect; and if they were even 
worthy of it, the refutation of the charge was tiumphant. The 
proprietary referred to the cherished laws and institutions of the 
colony, cocval with its existence, which permitted the freest exer- 
cise of their religion to every christian sect. He transmitted to the 
mother government full lists of the officers of the province, from 
which it was manifest, that its ofiices were distributed without re- 
ference to religious distinctions; and that in fact the military power 
of the colony was almost exclusively in the hands of the Protest- 
ants. (10) In reply to this, the exemplary Charles, whose whole 
ren Was at war with every thing that gives eflicacy and purity to 
reli ion, gave his commentary upon religious liberty, by ordering 
the proprietary to put all the oflices into the hands of the Pro- 
testants.” Yetno one ever suspected Charles, of peculiar attach- 
ment to the Protestant or any other religion; and the secret of 


(40) See Chalmers 369, and the reference given in Note 27, tothe papers 
in the Plantation oilice, which, as he says, fully sustain the truth of this re- 
mark. 
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his injunction lay deeper. The system of restrictions upon the 
colonia} trade, the ful) establishment of which is identified with 
his reign, was his most favorite policy; and the opposition 
which it encouutered in the colenies, only endeared it the more 
to him. We have, elsewhere, described the character and ob- 
jects of that system, and the reception with which it met in Ma- 
ryland. The proprictary’s course, notwithstanding the provoca- 
tions he received from the king’s officers, did not directly deny, 
as did that of some of the other colomal governments, the valid- 
ity of the system; although his charter had infimtely stronger 
claims to entire exemption, than any other. Ile opposed what he 
considered its abuses; and in so doing, he called down upon him- 
self from the crown, its severest reproaches. In one of Charles's 
letters to him, after charging upon him acts of obstruction, which 
prevented the collection of the tobacco duty imposed by the 
statute 25th, Charles II. chap. 7th, to the amount ‘of £2500 
sterling, he gave the proprietary a gentle caution, the alarm- 
ing force of which could not be misunderstood. ‘ Alihough, 
says he, your proceedings, in obstruction of our officers and 
in contempt of our laws, are of such a nature, as that we 
might justly direct a writ of quo warranto to be issued out; 


_ we have, nevertheiess, out of our great clemency, thought fit, 


for the present, only to require the commissioners of our cus- 
toms, to charge you with the payment of the said sum, and io 
cause a demand to be made from you for the same.” (4]) 

Such symptoms of dissatisfaction, aggravated as they were 
by the representations from time to time transmitted to the king 
Return of the Py his officers in the province, required the proprie- 


\prictary = t é tye 
Fnlandin May, tary’s attention to his interests at home; and there- 


1684, and the 
state of hig rights 


ri ee - S abs 5 P apes 
ee 1GS4, to be administered in the name of his infant 
son, Benedict, Leonard Calvert, as the governor, he departed for 
England. He was destined never to return to the province. Tfe 


fore putting the government in commission in May, 


arrived only to witness the accession of king James IT. and to 
encounter yet more serious designs upon his rights. Professing 
the same religion with the new monarch, and receiving and pro- 


claiming the knowledge of his elevation with joyfulness, he had 


(41) See this letter in Chalmers 377, note 30, chap. 15, dated 12th August, 
1682. 
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reason to expect some degree of royal favor. Yet although 
members of the sdme church, James’s religion and his were of 
very different casts. His principles, as manifested im his provin- 
cial administration, were full of benignity and toleration—Thuse 
of the monarch, exhibited only that cold, selfish and contracted 
bigotry, which mistakes its own malignity, restlessness under 
contro], and vindictiveness towards all opposition, for the energics 
of religion; and they carried with them, a spirit yet more averse 
to the political liberties of his people. | 

The general designs of this king against the liberties of the 
English people, and his peculiar opposition to the charter liber- 
The charter of Hes of the colonial governments, have been portray- 
Maryland rescn- 
ed from destric- 
tion by the Pro- 


festant  revolu- 
tion. 


ed by other and abler writers: and it will suffice to 
say that Maryland came in for her full share of them, 
James’s connexion with the grant to Penn, and 
his inclinations against the charter of Maryland thereby occasion- 
ed, (which have already been described,) were calculated to give 
fresh incentives to the general design, in the particular instance. 
It seems also, that he was further instigated to his attack upon 
the charter of Maryland, by the representations of a Jesuit, eall- 
ed Father Peters, the causes of whose hostility have not been de- 
veloped. (42) The design of destroying it was soon formed: and 
no appeals or representations of the proprietary could avert it. 
In April, 1687, the quo warranto avainst it was issued: (43) but be- 
fore the judgment on it was obtained, the monarch was himself 
Overthrow of brought to judoment by the people: and the proprie- 


th yriete : > 7 . 
Goveranent @ tary rights only escaped from the arbitrary power ofa 


1689, 


Catholic king, to be prostrated by the efforis of a 
Protestant Association within the province. The origin and re- 
sults of that association form the subject of the next chapter. 
The character and results of the proprietary government, dur- 
ing this aera, were such as to reflect imperishable lustre upon the 


Character of names of Cecilius and Charles Calvert. It is not 
Cecihius and : =n a 

Chartes Calvert, the lustre, which glares around the achievements 
and (he results . ns . 2 ‘ 
of their Adinime Of AMbition or the triumphs of war, and which, like 


istrations. . ‘ : aed 
the fire of the funeral pile, hides the victims by 


(42) British Empire in America, Vol. Ist. 331. 
(43) Chalmers, 371. 
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te te 3. 


which it is fed. It is the mild and steady radiance, which beams 

upon a people’s interests from the liberal and gentle admunistra- 
tion of them, not to burn, but to quicken and ripen into happi- 
ness and prosperity. Their memory wants no monument, but 
the full and faithful history of their administration, and a contrast 


of it, with the ‘lichts and temper of the times” 


in which they 
lived, and with the specimens of colonial administration around 
them. The character of Cecilius, the founder of Maryland, has 
come down to us, identified in his acts and in the language of 
historians, with “religious liberty and respect for the nights of 
the people.’ “Never (says Dr. Ramsay) did a people enjoy 
more happiness, than the people of Maryland under Cecilius the 


father of the province:” and on his tombstone (says the more accu- - 


rate Chalmers,) ought to be engraven, ‘‘That while fanaticism 
deluged the empire, he refused his assent to the repeal of a law, 

which, in the true spirit of Christianity, gave liberty of con= 
science to all.” His son and successor had grown up in the 
government of the province, before he became its proprietary : 

and thus familiarised to the wants and interests of the colony, he 
had the sagacity to perceive, and the liberality to pursue, the 
policy which these recommended. The language and transac- 
tions of the Assembly of the province, throughout that period, 
abound with attestations to the excellence of their administra- 
tion. (44) The voluntary grants of permanent revenue under the 


(44) Althouch we are so far removed from this age, the facts which illus- 
trate the character of the founders of our State, cannot be uninteresting, 
We shall therefore be pardoned for giving a few extracts from the Assem- 
bly transactions, in illustration of the general remark of the text. In the 
recital to the act of 1640, the Assembly say, ‘‘ they were thankful to Almighty 
God for the benefits they had received, since their colony was first broughy 
here, and planted at his lordship’s great charge and expense, and continued 
by his care and industry, and they desire that this may be preserved 
for ever amongst their records as a memorial to all posterity of their 
thankfulness and fidelity.” Again, in the act of 1671, chap. 11, granting 
the tobacco duty, they say, “ the upper and lower house of Assembly, reflect- 
ing, with all imaginable gratitude, upon the great care and favor expressed 
by his lordship to the people of the province in the unwearied care which 
his lordship had shewn, and the yast charge and expense he was put to from 
the time of their first seating unto this instant, to preserve them in the enjoy- 
ment of their lives, liberties, and the iucrease and improvement of thew 
estates and fortunes, therefore, &c.” At the session of 1674, this duty was 
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tonnage and tobacco duty acts, and the frequent occasional 
gifts by the Assembly, were avowedly made in acknowledyment 
of it. Nor were these acts and professions, these of a servile 
and submissive people. ‘The ireemen of Maryland, as they were 
called, were emphatically so from their origin. They never per- 
mitted the propricta ry to entrench upon what they conceived to 
be their rights: and the records of this period furnish many in- 
stances, in which they opposed and defeated the designs of the 
proprictaries. Their testimony, in the midst of these occasion- 
al differences, to the purity of the proprietary motives, and to 
their general regard for the interests of the colony, is therefore 
of the strongest character. Whenever by the temporary excite- 
ments, which have been described, the proprictary government 
vas for a time suspended, we find the inhabitants of the pro- 
vince leoking back te it, as the children of Israel to the flesh- 
pots of Eeypt, and returning generally with joy.’ A brief view 
of the progress of the colony, will exhibit results correspondent 
to the character we ascribe. : 
The colony of two hundred persons, planted in the year 1634, was 
enlarged, as early as the year 1660, into a population of twelve 
: thousand, and.was continually. on the increase 
Population of ~ 
the colony dur- from the latter period until the Protestant revo- 
i cian lution. (45) In 1665, it had increased to sixteen 


continued to the proprietary’s son and heir, Charles Calvert, during his life, 
in express terms, as an act of gratitude. At the session of 1676, immediately 
after the accession of the latter to the proprictaryship, the lower house 

(to use their own language) ‘ considering that he had lived long in the “res 
vinee, and had done the people many signal favors, as a token of their loye, 
duty and respects, unanimously desire his acceptance of all the public to- 
baeco then unappropriated.”? At the session of 1682, the Assembly, * to de- 
monsirate its gratitude, duty, and affection to the proprietary, prayed his ac- 
ceptance of 100,000 lbs. of tobacco to be levied that year,” for which the 
proprietary returned his thanks, but replied..that considering the great charge of 
the pravince, he did not think fit to accept thereof. And even at the session of 
655, on the eve of the Protestant revolution, the Assembly say, ‘ That there 
is tothing more certain, than that his lordship and his noble ancestors, had, 

with the hazard of their lives, buried a vast estate in the first subduement and 
continued settlement of the province, toa far greater value than the profits 
of the province did at that time or were likely to amount to.” Can lan- 
guage be slronger, or evidences more abundant ? 

(45) Chalmers, 226. Ramsay's United States, vol. I., 146. 
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Chap. I1.J TO THE PROTESTANT REVOLUTION. 003 


thousand persons; and in 1771 to nearly 20,000. (46) After 
the latter period and before the Protestant revolution, we have no 
accurate estimate of its population: but at that revolution, judg- 


ing from the ratio of increase furnished by the prior estimates, it’ 


must have exceeded twenty thousand. The settlements, commenc- 
ing at St. Mary’s and on Kent Island, had extended themselves all 
along the bay on each side of it, from the southern to the north- 
ern limits of the province, and for a considerable distance up the 
Potomac; as will be apparent from the erection of the counties, 
existing at the close of this acra. On the Western Shore, Charles, 
St. Mary’s, Calvert, Anne Arundel, and Baltimore counties; and 
on the Eastern Shore, Somerset, Dorchester, Talbot, Kent, and 
Cecil counties, were ‘now in existence. ‘The population was 
seated along the bay and around the mouths of its tributaries, in 
detached settlements: and if we except the city of St. Mary’s, 
there does not appear to have been another settlement in the. 
province entitled to the name of @ town, unless we adopt a mod- 
ern definition of the constituents of a town, which requires in 
houses, the same number that is necessary in persons to consti- 
tute a riot. The city of St. Mary’s numbered fifty or sixty 
houses, in the course of two or three years after the planting of 
the colony: and very little exceeded this number at any after 
period of its existence. (47) The causes of this scarcity of towns, 
notwithstanding the considerable population of the province at 
the close of this era, are obvious in the character and pursuits 
of the colonists. They were all planters: “and the greater plan- 
ters, (says Anderson, in speaking of this colony,) have gencrally 
storehouses within themselves for all kind of necessaries brought 
from England, not only for their own consumption, but likewise 
for supplying the lesser planters and their servants. And whilst 


that kind of economy continues, there can be no prospect of, 


towns becoming considerable in the province.” (48) “The people 


(46) The estimate of 1665, is taken from the “ British Empire in America,” 
vol. 1, 330. Mr. Chalmers, in note 4, to chap. 15, page 375, has errone- 
ously given this estimate from this work, as of the population in 1678. The 
estimate in 1671, is taken from Ogilby’s History, as quoted in that note by 
Mr. Chalmers. 

(47) British Empire in America, Vol. 1, 338 and 337, 

(48) 2d Anderson’s Commerce, 467. 
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here, (says another, writing from Maryland about the year 1695 or 
1696,) have not yet found the way of associating themselves in 
towns and corporations, by reason of the fewness of handicrafis- 


men.” (49) In 1682, an attempt was made, by the act of 1682) ch. 


5, which was followed up by the supplementary acts of 1684, ch, 
2d, 1686, chap. 2d. and 1688, chap. 6th, to establish a variety of 
towns and ports for the convenience of trade: but these acts de- 
feated their own purposes, by the number which they attempt- 
ed to establish. The only towns which are alluded to in these 
acts and described as such, are the city of St. Mary’s and In- 
dian town in St. Mary’s county, the town at Proctor’s in Anne 
Arundel, Calvert town on Battle creek and Harvey town in 
Calvert, and Cecil town at the mouth of Bohemia in Cecil. The 
other sifes, sclected for the towns established by these acts, are 


described as town Jand, landing places, points, &&c. and they 
3 > , ) J 


Jare, nearly all, at this moment what they were then described to 


ix, aud no more. 

The colonists, during this period, were almost universally 
growers of tobacco, Besides this, they scarcely produced any 
Oceapations and thing for exportation ; and it was the very currency 
ony ee Of the province. There were but few merchants 
or tradesmen amongst them; and manufactures were scarcely 
known, the province relying for these entirely upon the mother 
country. Some attempts were made to encourage manufactures, 
such as the making of linen, woolen cloths, leather, and shoes, 
and to promote the growiug of hemp, by the acts of 1681, chap. 
6th, and 1682, chapters 5th and Gth; but they did not result in 
any material change in the pursuits of the colonists. They de- 
voted themselves to the cultivation of tobacco, and continued to 
import from England, upon the avails of the tobacco exported, 
almost all the necessaries of life. -To use the language of an 
early writer, in describing the condition of Maryland, at a period 
very little removed from that of which we are now treating: 
“Every plantation is a little town of itself, and can subsist itself 
With provisions and necessaries; every considerable planter’s 


warehouse being like a shop, where he supplies not only himself 


(49) British Empire in America, vol. 1, 333. 
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Chap. IJI.] TO THE PROTESTANT REVOLUTION, 995 


with what he wants, but also the inferior planters, servants and 
labourers, and kas commodities to barter for tobacco or other 
goods, there being tittle money im this province, and little occa- 
sion of any, as long as tobacco answers all the uses of gold and 
silver in trade.” (50) | 

Notwithstanding the facilities which they derived from this 
tobacco currency, as a substitute for money, the. inhabitants 
Ehtns af Musee eperienced considerable inconvenience from the 
ee yp Want of.a money currency: to obviate which, an 
act was passed, as early as 1661, viz. the act of JGG], chap. 4th, 
for the establishment of a miné within the province for the coin- 
ing of shillings, corresponding in purity to the English sterling 
money, and being equal in weight to ninepence of that money. 
The passage of this act was an exercise of power beyond the ja- 
latinate privileges; and assumed a right, which is generally con- 
sidered as incident to sovereignty alone; and as such, it was ob- 
jected to, at the time of its passage, by some of the members of 
the upper house. Yet it received the assent of the proprictery, 
and was confirmed amongst the perpetual laws in 1676. It 
would seem, from the enactments of the following act of 1662, 
chap. Sth, that the mint was actually established, and moncy 
coined in it: for that act speaks of the coin as struck, and 
provides for the issuing of it, by requiring every houscholder 
to come in and take ten shillings of it for every taxable in his 
family, to be paid for by him in tobacco. Yet it certainly was 
not kept up for along period, nor to any considerable extent; for 
the same scarcity was complained of in 166, and another act 
was then passed to relieve the grievance complained of, which 
is entitled, ‘an act for the advancement of coins.’’ This act is 
worthy of consideration as establishing the provincial currency 
in lieu of the sterling. (SL.) 


(50) British Empire in Amcrica, vol. J. 340. 

(51) Act of 1686, chap. 4th. Under this act, New England shillings and 
sixpences were to be received as sterling at their denominated value > French 
dollars, pieces of eight and rix dollars, at six shillings, and ether coins of silver and 
gold, except base coin, at three pence advance on every shilling sterhneg. 
These coins were a Jegal tender at this advanced Value, in all payments to 
be made in moncy, except as to the proprictary’s rents aud fines. Ollicers’ 
fees and ordinary charges, which were rated in tobacco, were payable in Gils 
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It appears, that there was a printing press, and.a public printer, 
jn the province during this era. Mr. Chalmers, who had ex- 
Public press in amined the declaration of the Protestant Associa- 
{he province dur- é 2 : J : 
ing this era. tors in 1689, which has been preserved amongst 
the records of the plantation office, informs us that it was printed 
at St. Mary’s, by the public printer of the province. The exist- 
ence of a public press, at this early period, appears to have been 
peculiar to the colony of Maryland; and it may be relied upon 
as another striking indication of the civil and religious liberty 
enjoyed by the colonists. ‘The press is the natural associate of 
liberty. 

The degrec of religious liberty enjoyed in the province, dur- 
ing this period, may be collected from the preceding remarks. 
Religious liberty The course of the government has already been de- 
dating thls eta. scribed as “one which tolerated all christian church- 
es and established none.” This system of toleration was coeval 
with the colony itself; and sprang from the liberal and sagacious 
views of the first proprictary. The oath of office, prescribed by 
him to his governors in the province, from 1636 until the enact- 
ment of the act of 1649, is in itself a teat book of official duty. 
The obligation of the governor under it was, ‘that he would 
not, by himself or another, directly or indirectly, trouble, molest, 
or discountenance, any person professing to believe in Jesus 
Christ, for or in respect of religion; that he would make no dif- 
ference of persons, in conferring oflices, favors, or rewards, for 
or in respect of religion, but merely as they should be found 
faithful and well deserving, and endued with moral virtues and 
ébilities; that his aim should be public unity, and that if any per- 
s0n or officer should molest any person, professing to believe in 
Jesus Christ, on account of his religion, he would protect the 
person molested, and punish the offender.’? These his cherish- 
ed principles of religious liberty were at length engrafied by law 


coin, at its advanced value, at the rate of six shillings for every 100 Ibs. of 
tobacea The export of the coins so advanced, was punished by the forfeiture 
of the value of the coin so exported. Such provisions to bring the coin into 
the provinee and to keep it there as ils currency, shew that they had derived 
Jittle if any benefit from their proposed mint. The lord proprietary, (says 
the author of the British Empire in America,) had a mint here, but it never was 
wade use of.” Vol. 1, 344. 
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upon the government of the province, in the year 1649. (52) 


Vhe act which gave them legal sanction is one of the proudest 


memorials of our colonial history. Its preamble contains an ar-— 


gument in favor of the rights of conscienee, which should never 
be forgotten by human governments. ‘ Whereas, (says it,) the 
enforcing of the conscience, in matters of religion, hath frequently 


fallen out to be of dangerous consequence, in those common- 
wealths where ithath been practised; and for the more quiet and 
peaceable governinent of the province, and the better to: preserve 
mutual Jove and unity amongst the inhabitants,’ &c. The act 
then declares that no person, professing to believe in Jesus Christ, 
shall be in anywise molested or discountenanced, in respect of 
his religion, nor in the free exercise thereof, nor in any way com- 
pelled to the belief or exercise of any other religion. The ope-- 
ration of this act was, for a short time, suspended by the ascen- 
dancy of Cromwell’s commissioners, during whose government an 
ordinance was passed prohibiting the profession and exercise of 
athe Roman Catholic religion: (53) but upon the restoration of the 
proprietary government, it was revived in all its vigor, and con- 
tinued to exist, and be respected, until the occurrence of the Pro- 
testant revolution. It must, however, be acknowledged, that 
the course pursued towards the Quakers, at one period of this 
government, was not in accordance with these principles. But 
the principal instances of their persecution occurred during an 
administration, for the acts of which, the proprietary is not pro- 
perly responsible; and at a period, when the peculiar tenets and 
practices of that sect, were misunderstood for disaffection to the 


government. They arose iramediately after the surrender of the 


governinent to Fendall, and were the promptings of his own ar- 
bitrary spirit. Upon the coming in of the new government, it 
was deemed proper to require all persons to come forward, and 


take and subscribe an engagement of fidelity to it, which was 
declined by the Quakers, who alleged in objection, that they 


were to be governed by God's laws and the light within them; 


and not by man’s laws. To such men as Fendall and some of 


his council, scruples of conscience were unintelligible, and the 


(52) Act of 1649, chap. 2. 
(53) Ordinance 4th, of the acts and orders of the Assembly of 1654, 
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or HISTORY FROM ‘THE COLONIZATION — [Hist. View. 


gentle and peaceful doctrines of this sect were, by them, con- 
etrued into a seditious refusal to submit to the government, for 
which a decree of banishment went forth against its followers, 
(541) The proprictary’s instructions test his principles, and ¢ 

these we would look in vain for any thing to give a color to re- 
ligious persecution of any description. Nor can one or two oc- 


casional departures of the government, in moments of excite. 


ment and danger, frora the principles of religious toleration, be 
fairly put in opposition to an administration of half a century, 
characterised by nothing but benevolence to all the followers of 
Christ. Conspicuous above every other colony of that period, 
for its uniform regard of religious liberty, it had its reward. 
Ifarmony, peace and prosperity, were the general results; and 
this period in the history of Maryland, may be truly piled, ve 
grolden age of its colonial existence.” 


(54) Council proccelings of 1658, Liber H HW, 29. 
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CHAPTER ILL 


WiSTORY OF THE ROYAL GOVERNMENT OF MARYLAND. 


Tin Protestant revolution in the province of Maryland, was an 
event in its colonial history, as extensive in its consequences, as 
‘The Protestant it was singular and unexpected in its origin. From 
eye ‘i the session of Assembly, in November, 1688, until 
the complete assumption and organization of the govern- 
inent of Maryland by the crown, in the beginning of the year 
1692, there is an entire chasm in our records. At the com- 
‘mencement of this interval, we find the people of the province 
dwelling under the proprietary government, in apparent security 
and contentment. In the recorded transactions of that period, 
we look in vain for the seeds of a revolution, or the preludes to 
its explosion ; and especially of a revolution avowedly originated 
and conducted for the defence and security of the Protestant 
religion. ‘The proceedings of the lower house of Assembly, 
manifest some discontents in the colony: but these, in their 
causes and extent, were alike those, which characterise many 
other periods in its history, of acknowledged happiness and 
tranquillity. They relate to malpractices by officers, or abuses 
of a public nature from whatever source proceeding, which it 
was the practice of this house of Assembly, at every age of the 
colony, to present for reformation to the consideration of the 
government. Acting as the grand inquest of the province, 
its vigilance was continually exercised, in supervising the ad- 
ministration of the laws, and reporting the abuses of power; and 
its official representations, detailing these to the proprietary or 
his governor, instead of being charges against the government 
itself, often manifested the most entire and cheerful confidence 
iN its inclination to redress them. Before the Protestant revolu- 
tion, these representations were usually embodied in what was 
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styled, “a paper of grievances 3? (1) and after the proprietary 
restoration in 1715, they took the form of resolves and addresses. 
The articles of grievances, exhibited by the lower to the upper 
house at the session of 1688, do not ascribe a single act of de- 
liberate oppression or wanton exercise of power, immediately to 
the proprictary or his governors. They do not even insinuate 
the slightest danger to the Protestant religion ; or impute to the 
proprictary administration, a ‘single act or intention militating 
against the free enjoyment and exercise of it. They were pre- 
sented under the expectation of redress; and to crown the 
whole, the reply of the governor and council, in answer to their 
urticles, was so entirely satisfactory, that the lower house, in a 
body, presented them their thanks for its favorable character. 
Vere the curtain drops, and wheu it next rises, it presents to our 
view, the proprictary dominion prostrate, the government of the 
colony in the hands of the crown, and administered by men 
hitherto unknown in it; the Assembly pouring forth its congra- 


tulations for the royal protection, and its redemption “ from the- 


erbitrary will and pleasure of a tyrannical Popish government,” 
the proprietary himself formally impeached to the crown by that 
Assembly; his officers and agents degraded and harassed in every 
manner; and the Catholic inhabitants, the objects of jealousy, re- 
proach and penalties.’ 

lor the causes and progress of the revolution which accom- 
plished this transformation, we would search fruitlessly amongst 


Farrenness of Our existing records. ‘That revolution was com- 
our Records, in " 


sii that would ile menced and conducted to complete triumph, by an 


' 


bustrate the cau. 


tesand progress gssoctation of individuals ; and after its consumma- 
of this revolu- 


gen. tion, the province was governed by a Convention 


(i) These papers, as well as many others of that period, amuse us as well 
by thei inanner of expression as their matter. One of the messages of the 
lower house to the upper, relative to the paper of grievances exhibited at the 
seesion of 1609, exhibits one of the finest specimens of. the genuine Bathos, 
which we have yet seen. " We are very sorry, exceeding sorry, (says the mes- 
sage,) Uhatwe are driven to say, that your answer and objections lo the paper en- 
titled ** The Public Grievances,” are not satisfactory, or that from the refulgent lus- 
tre of the erudiations of reason, that shine and dart forth from them, the weak and 
dim eye of our wauderstandings is dazzled and struck into obscwriiy.”” Even Uar- 


grave’s eulogy upon Chancellor Yorke could not match this. Ia another 
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Chap. 1.] , GOVERNMENT OF MARYLAND. - 93] 


until April, 1692; when at the instance of the colony, its govern- 


“ment was assumed by the crown, and placed under ie adminis- 


tration of a goveruor, directly appointed by it. Vhe procced- 
ings of that association and convention, are wanting to illustrate 
this revolution. The reseerches of Chalmers, the full and in 
general the faithful annalist, termimate at this 6 aad) Although 
his work was written, for the purpose of demonstrating that the 
colonies were subject to the legislation of parhament, it presents 
an ¢xample of a party production as rare as it is worthy of imita- 
tion. Whatever obliquity or feebleness there may be in his rea- 
soning, it does not appear to be sustained by the concealment or 
misstatement of facts. So far as our researches have extended, 
and have enabled us to test the accuracy of his work, as a repo- 
sitory of facts, it may be relied on with confidence. (2) In prepar- 
ing it, he had free access to the records of the plantation office in 
England; and was there enabled to collect many facts relative 


‘to the history of the colonies, which are not elsewhere to he 
. found. The proprietary government of Maryland was more 
“fnsulated from that of the mother country, than the other colonial 
_ governments; and 1s less dependant upon those records, for the 


elucidation of its history. Its internal administration resting 
with the proprietary and the people, the controversies which 
sprang out of that administration, rarely, if ever, rose to such a 
height, as to require or call in the intervention of the crown. 
The control of the English government, limited to its eminent do- 


minion, was exercised only, for the regulation of the commerce of 


the colony, or in calling forth and directing its energies, im time 
of war, against the common enemy. ‘The period of which we 


part of this message they say, ‘wise and good men’s actions being commonly 
of one dye are, like the links of a chain, coupled together by the pegessary 
consequence of right reason.” 

(2) Mr. Chalmers, as I have been informed, was a Scotchman, residing in 
this city, as a practitioner of the law, at the commencement of the American 
revolution. Espousing the cause of the crown, he sought refuge in Eng- 
land, and took up his residence in London ; where he acquired notoriety as a 


. political writer, and more especially by his researches into the colonial his- 


tory ; and ultimately obtained a place in the trade office. Writing under 
such circumstances, and for the express purpose of demonstrating the supre- 


_macy of parliament, his general impartiality in the statement of facts is truly 


reinarkable. 
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O32 
are HOW treating, commencing ih the rev olution of 1G59, and 


terininating with the restoration of the proprietary government in 
}715, is an exception to this gencral remark. During this inter- 


yal, the government of the colony was @ royal government; and - 


although its introduction affected no material change in the pro- 
yincial institutions, it brought with it the practice of transmitting 
1y the plantation oflice, from time to time, accounts of the go- 
yernment and condition of the colony, from which much assist- 
ghee might be-derived, even in the accomplishment of the limited 


desizns of this work. Destitute of these aids, our general view 


of the government of Maryland, from this period, is collected 
only from the provincial records now existing in our state 


ofhees. 


In looking back to the eve1its which immediately preceded the 
Protestant revolution, it Is dificult to discover, in the public 
endatjon of the transactions, any, indications of misrule or oppres- 
Mestest the 


bnnit it Beere SOUOnythe, partiot the, proprietary, calculated to. 
~ n. exeite” it... So. farias, the, Protestant, relioion. was 


concerned, the course of the laws, and the administration ups 


to the period of the proprietary’s departure: for England, was 
one of entire neutrality. The great object of both scems to 
have been, to preserve that religious freedom, which had ever 
been idenufied with the colony. The proprietary is no where 
charged by the. Assembly, with any act or intention, aiming ei- 
ther at the establishment of his own church, or the injury of the 
Proiestant. No ’‘such intentions are imputed by them; and 

far as we are able to collect and estimate his conduct, it exhibits 
Hone such, Judging from this and the representations of the colo- 
litsts themselves, his principles and feelings were averse to every 
thing like persecution. Had they been otherwise, his sagacity 
would have taught him the folly and danger, of attempting any 
tuiny, to the prejudice of the Protestant religion, or the injury of 
his Protestant subjects. An Englishman of that day, in describ- 
Ing to the committee of plantations, the condition of Maryland 
in 1651, remarks, “there are there thirty Protestants to one 


>, 
Papist, between whom there is no quarrel: but two persons have. 


been apprehended for saying, that were the parliament dissolved 
Baltimore should Hot be quict in Maryland. (3) This reptesenta- 


(3) Chalmers, Note 24, page 376. 
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tion not ne shews the absence of all jealousies amongst the in- 


habitants, on the score of religion, at that period; but also the 


vast preponderance of the Protestant power. To have provoked 


jis indignation, or even excited its apprehensions, would not’ 


only have endangered the proprietary dominion from internal 
dissensions; but would have given to the crown, alrcady mutter- 
ing vengeance, and ready to avail itself of any expedient to cast 
from it the charge of Popery, a most plausible pretext for the as- 
sumption of the government. ‘The attempts to excite sedition 
made by Coode, Fendall, and a few others, in 168], fell harmless; 
and it may be safely said, that:in 1684, at the time of the pro- 
priétary’s departure for England, he iad the confidence of the 
inhabitants. ¥ 

After that “period, his relations towards the arbitrary James, 


““were not.such as to involve him‘ mn the odium which justly 


attached to the transactions ef that monarch. These transac- 
The Proprietary tions, so far as the colonies were concerned, were 
relations © with | ~ ; ; : 

the crown, at characterised by a deliberate design to prostrate the 
the period of its . ; ae 

occurrence. independence of all the colonial governments; and 
whatever the watchwords, which the discontented of the moment 
adopted to sustain their resistance to his oppressions, the jeopar- 


dy to their coloniél liberties lay at the root of their revolutions. 


-Had not these been.menaced, the colonies would, probably, have 


Jooked with unconcern upon the religious alarms which were 
sounded in the mother country. Fiven there, it was their identi- 


fication with an administration, ever warring against the political 


rights of the nation, which, principally, gave them consequence ; 


but this was peculiarly the case in the colonies. The reign of 
A: g 


Charles IL. was characterised to the latter, by oppressive restric- 
tions upon their trade; and when James ascended the throne, he 
began the system of levelling all that obstructed his will. In- 
stead of being a party to these royal designs, the proprietary was 
always one of their most prominent victims. Tor his tardy obe- 
dience to the restrictive system, he drew down upon hinself the 
scrious displeasuse of king Charles; and for the crime of being a 
proprietary with exalted privileges, his government was devoted 
to destruction by king James. To have lent his aid to either, was 


to destroy himself. 
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O1$ * MISTORVY-OF THE ROYAL (Uist. View. 
If we turn from these considerations to the list of grievances 
presented at the session of 1688, which, it may be fairly presumed, 
would exhibit the feelings and apprehensions of the moment, he 
ey maui is not there charged with any design hostile to their 
ree uce. ' religion or their liberties. - Some abuses are imputed 
by the lower honse to the attorney general, the receiver of quit- 
rents, and the secretary of the province: but these were ascribed 
to them personally, and were expressly disclaimed by the deputy- 
eovernors end their council, whose promise of redress gave en- 
tire satisfaction to the lower house. It is therefore due to this 
proprietary to say, that whatever.might have been the abuses or 
apprehensions which excited the revolution, there is no° just 
reason for believing that he was treacherous to the welfare of his 
colony; or forfeited, at that period, his hich claims to remembrance, 
founded upon his hberal and beneficent administration for more 
than twenty years, as governor or proprietary. Accidental cir- 
cumstances and the general excitement of the moment, in- 
volved him in acommon fate with the arbitrary monarch. 

The dangers to the Protestant religion, which were impending 
in England, justly excited both the indignation and sympathies of 
their Protestant brethren in Maryland. The Catholie inhabitants 
Tila. policy yo Maryland, who had grown up in harmony with 
re the Protestants, and were familiarised with religious 

Jel ‘toleration, could not ha¥e looked coldly upon the 
acts of the crown, however masked, when their result was to be 
ie loss of their own colonial liberties. General discontent towards 
the English government, which kept pace with the feelings that 
pervaded England, was the necessary consequence. At the 
commencement of the session of 1GS8, 1t had not yet tumed upon 
the proprietary. Atthe close of that session, a step was taken 
by the proprietary’s governors, which indicated distrust of the 
people, and was, for that reason, well calculated to direct the ex- 
citement towards themselves. The proprietary had left his govern- 
mentin commission, to be administered by nine deputy gover- 
nors; at the head of whom, as president, was Mr. Joseph. If 
we may judze of president Joseph, from some messages of his 
which. are yet preserved, he was a man who had neither the 
sagacity nor the temper which were necessary to direct the 


government in safety, through the excitements of the moment: 
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and (4) the transactions to which we allude, indicate that his 
associates possessed little more. The members of the lower 
house were summoned to the upper,.and ‘required to take the 
oath of fidelity to the proprietary. Indignant at this, the lower 
house resolved that they were the representatives of the freemen 
of the province, and acted in that capacity only with the upper 
house; and that to impose such an oath, cither upon their house 
in its collective capacity, or the members of it during its session, 
was a breach of privilege. Atthe same time, they professed their 
willingness to take the required oath, ifany act of Assembly could 
be shown to sanction its requisition. ‘The upper house refused to 
proceed in the transaction of business, until the oath was taken; 
andthe Assembly was prorogued. Immediately after the proro- 
gation, their privilege having ceased, the oath of fidelity was 
again tendered to the members of the lower house, and was then 
taken by them., Quem Deus vult perdere, prius dementat. To 
manifest apprehension always begets danger; and those towards 


, 
7 


«(4) He was as great a stickler for the jus divinum of his own powers, as 
king James himself for those of the English crown. His address to the 
Assembly of 1688, contains as regular a deduction of his “jure divino” 
title, as if he were preparing to try it inan action of ejectment. It cannot be, 
(says he,) or at least I hope it is not unknown to the members of this honorable 


Assembly, that the unquestionable duly of every one of us, and of us ali in general,. 


is, that we first render thanks to the Almighty, for that it hath pleased the Divine 
goodness thus to bless us in this, I hope) so good and happy a meeting. Nor ought 
we to be strangers to the end and duly for which the divine Providence hath erds 
us thus to meet. I say, Providence hath ordered us, for that there is no protection 
but of God : and the power by which re are assembled here, is undoubtedly derived 
from God to the king, and from the king to his ercellency, the lord proprietary, and 
Srom his said lordship to us, the power therefore whereof I speak, being as said. Firstly, 
tx God and from God; secondly, in the hing and from the hing; thirdly, in his lord- 
ship; fourthly, ti. us, to the end and duly of and for which this Issembly is now called 
and met,'and is that from these four heads, to wit: of God; the king; our lord ; 
and selves. 


Having thus divided his subject into these four most comprehensive 


themes, he expatiates upon things in general, ina style exceedingly quaint and 
amusing ; and sayouring every where of a hupercritical sanctity, which may 
for that very reason be suspected of being hypocritical. Ilow natural it is for 
rulers when their power ts tottering from the true basis of the willand affection 


of the subject, to atlempt to prop it by the “jure divino.” In the history of 


“legitimates,” the resort to this has always been found a fatal symptom. 
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whom distrust is seriously exhibited, seldom fail to give cause 
for it, however groundless it may at first be. 

Such was the experience of the deputies, in all their after trans- 
actions. Every act of defence, was represented as one of con- 
templated ageression. Every ordinary exercise of their powers, 
Results of tha, W2S tortured into arbitrary and mischievous preroge- 
Roney tive. In January, 1689, they received the intelli- 
gence of the expected invasion of England,, by the Dutch, 
under the command of William of Orange. The mighty events 
which were to flow from this enterprise, and even the ultimate 
purposes intended by it, were yet hidden in the womb of time ; 
and the deputies, without appearing to have had any designs 
against the Protestants of the province, or any fixed views as to 
their course amidst the distractions of England, began to prepare 
the province for defence. The public arms were ordered to be 
collected; and some measures were adopted to check the pro- 
gress of rumors calculated to create disaffection towards the pro- 
prictary government. It was the very course to give rumor 
wings, and she now spread them over the whole colony; diffusing 
amongst the people, the cry of a popish plot for the destruction of 
the Protestants, conceived and promoted by the deputies, and 
to be accomplished by the assistance of the savages. Circum- 
stances soon occurred, to render this imputation of a popish plot, 
at leastas plausible as that of Oates; which, in a period of less 
excitement, had shaken all England to its centre. A treaty, 
which had existed for some time with certain tribes of Indians in 
the province, was now renewed. ‘The proprietary had received 
command to proclaim William and Mary, which it appears he 
readily obeyed ; but his instructions to his deputies, did not reach 
them in due season; and hence, whilst the cause of the revolu- 
tion Was completely dominant in England, and the new sovereigns 
were acknowledged in the surrounding colonies, the deputies 
Waiting the proprictary’s will, had not yet formally proclaimed their 
adhesion. (5) Had the proprietary becn personally present in the 
provinge, his energy and sagacity, added to the general respeet for 
his character, would easily have surmounted the difliculties of the 


crisis. 1fis timid deputies lost him his government, by shrinking in 


(5) Chalmers, 373. 
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a moment of emergency above the ordinary restrictions of law, 
from the exercise of powers not nominated in their commission. 


In Apnil, 1689, an association was formed, styling itself, ‘‘ An 


association in arms for the defence of the Pretestaunt religion, and 
Grigin and ut JO7 asserting the right of king William and queen 
unpk of the Mary to the province of Maryland, and all the Eng- 


Protestant a&$o- 
eagen lish dominions.” (G) The deputies were driven to 


the garrison at Mattapany; and at length, by the surrender of: 


that garrison on the first of August, 1659, the associators were 
in undisputed possession of the’ province. (7) Of the character 
and motives of most of the prominent individuals in the respec- 
tive parties to this struggle, the records of the times do not in- 
form us. ‘Che names of some of the leaders are preserved in the 
articles for the surrender of Mattapany; which are signed, on 
behalf of the associators, by John Coode, Henry Jowles, John 
Campbell, Kenelm Cheseldine, Ninian Beale, Humphrey War- 
ring, Nehemiah Blackiston, John Turlinge, and Richard Clouds; 


and, on behalf of the deputies, by William Joseph, Henry Darn- 


all, Nicholas Sewall, Edward Pye, and Clement Hill. (S) — 
‘John Coode, who was the leader of the whole association and 
whose name is identified with the revolution which it accom- 


(6) Chalmers, page 373. 

(7) This garrison was located at a place, now called. Mattapany Sewell’s, 
which is situate onthe south side of Patuxent river, about two miles above 
its mouth. The proprietary, at this period, had a fort there, and a farerite 
residence, from which many of his orders and proclamations were dated, dur- 


ing his residence in the province. Ihave been informed that there are now 


no remains of either. ' 
(8) The articles for the surrender of Mattapany, are the only relics of those - 


times, which our records have preserved. Some dispute arose about the 
terms of the treaty, as late as 1694, when these articles were brought beiore 
the council, and recorded amongst its proceedings, al the instance of the late 
president Joseph; after they had been submitted to the inspection of Jowles, 
Coode, and other leaders of the association, and pronounced authentic— 
they stipulated for the surrender of the garrison, and of all munitions of war 
within it; and for the exclusion of the papists, from all offices, civil and 
military, within the province: and submitting to these, the persons in garri- 
son were given a safe conduct to their homes, and assured the protection 
of their persons and property. They are recorded in Council Proceedings, 
from 1694 to 1698. Liber LD, part 2d, 63. 
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Charseter and plished, is known to us by subsequent occurrences, 
Stein which shed little lustre on himself or any event with 
which he was prominently connected. It would not be fair to 
infer, from the illustrations of his motives in this revolution, 
which his subsequent conduct afforded, that the other parties 
to it, were also actuated by similar designs, so far removed from 
a genuine regard for the public interests and the preservation of 

‘religion. In times_of revolution, men will rise to power, in whose 
mouths the alleged causes of revolution are but the watchwords 
to denote a party, or the calls to lure it on; and whose hearts 
have never joined the service of the lip. But, as naturally as 
the muddy particles which float upon it denote the perturbed 
stream, does the elevation of such men indicate the over ex- 
citement of the moment, and> diminish the force of its allega- 
tions against those, at whom the revolution is aimed. Coode 
was an avowed revolutionist in the cause of religion; and in the 
course of a few years afterwards, under the very Protestant do- 
minion which he himself had so largely contributed to establish, 
he was tried for and convicted of the grossest blasphemies against 
the christian religion, he being at the same time a minister in 
holy orders. Revolting against the proprietary, (whose clem- 

ency had before pardoned him for revolt,) in order to the es- 

fablishment of the Protestant government: that government was 
scarcely established in the province, before he was engaged in 

sedition against it. (9) 


(9) Coode, although confessedly the leader of the association, appears to 
have fared worse in the end, than the most of the chiefs. Kenclm Cheseldine 
and Colonel Jowles appear to have ranked next. Cuheseldine was the speaker 
of the Protestant convention, assembled immediately after the close of the 
revolution ; and also of the Assembly of May, 1692, the first which was con- 
veoed under the royal government. He received a gift of 100,000 Ibs. of to- 
bacco for his services, and was soon afterwards appointed commissary general, 
from which office he was dismissed in August, 1697, for carelessness and negli- 
gence in office—* Cl, Proceedings, H D, part 2d, 539. Jowles also received a 
gift of 20,000 1Ls. of tobacco for his services‘in raising troops at the begin- 
ning of the revolution. Coode was, in a great measure, overlooked, or at least 
his rewards bore no proportion to his high rank amongst the associators. 
Wheu we next hear of him, he was in holy orders: and at the same time 
Jicutenant colonc! of the militia of St. Mary’s county, and receiver of the du- 


ties in Potomac river, asserting that religion was a trick, reviling the apos- 
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The representations made by that association, at that period, 
against the proprietary administration, might therefore be receiv- 
Proceedines. of CU With some scruples of allowance, from the mere 


the Associators 
after the over- 
throw of the ‘ A E : A : z 
proprietary go. We look-into their own justification, transmitted to 


Vetnuent. 


knowledge of the excitements of the moment. But, if 


king Willian at the time, we shall find still stronger 
reasons for distrusting statements, which would induce the be- 
lief, that Charles Calvert, whose name was so long identified 


tles, denying the divinity of the christian religion, and alleging that all the 
morals worth having were contained in Cicero’s offices. Ile had been clected 
tothe Assembly about that period, when the doctrine of Horne Tooke's case, 
‘that once a priest, always a priest,” was applied to him, and he was declared 
ineligible ; and as he could not lose the character, he does not seem io have 
been very apprehensive of soiling it. His blasphemous expressions were re- 
ported to the governor’and council; and he was dismissed from all employ- 
ments under the government, and presented by the crand jury of St. Mary’s 
county, for atheism and blasphemy. The proofsare recorded at large in Liber 
H D, p. 2, 393 to 397. To escape the presentment, he fled to Virginia.— 
Governor Nicholson, whose morals did not particularly qualify him fora 
castigator of other persons irregularities, applied to the governor of Virginia 
toassistin his apprehension. There, although the governor of Virginia issued 
proclamations and made many ostensible efforts for his apprehension, he con- 
trived to remain in security, and even ventured back to St. Mary’s, in dis- 
guise, to vent the threat amongst some of his friends, ‘‘ that as he had pulled 
down one government, he would pull down another.’ He contrived to keep 
Nicholson at bay, throughout the whole of his administration, notwithstand- 
ing the unceasing efforts of the latter for his apprehension ; and his security 
in Virsinia, notwithstanding the proclamation of its governor, provoked the 
striking rebuke from Nicholson to that governor. ‘* Your excellency’s procla- 
mation seems lu me, to be like one of the watch-houses on the Barbary shore, to give 
nofice when the Christians are coming to take them, that they may fly to it for 
safety.” Nicholson being rernoved to the government of Virginia, Coode 
came in and surrendered himself in May, 1699, and was taken into cus- 
tody. Being convicted, governor Blackiston, at the instance of the judges of 
the provincialcourt, and in consideration of the services rendered by him at 
the revolution, suspended his sentence for six months, in hopes of his re- 
formation. Of this measure the council approved, and advised the governor 
to pardon him, if he shguld conduct himself properly during that period. 
Age, or affliction, or both, seem to havé mended his manners and tamed his 
insurrectionary spirit; for from this period, he is seen no more in the alluirs 
of the province. Sic transit gloria mundi. Council Proceedings of 106, 
Liber IL D, part 2d, 393 to 897, 423 to 425, 460. Council Proceedings of 
1698 and 1699. Liber X, 51 to 57, 101, 189, and 220 to 225. 
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with the prosperity and happiness of the colony, and who had 
so long enjoyed the respect and affection of his Protestant sub- 
jects, had, from the mere bigotry of religion, become the op- 
pressor of his peopie, and the persecutor of the Protestant faith. 
Vhe associators, in reducing the deputies by force, had taken the 
leap from which there was no return. Sf the proprictary pow- 
ers were restored, they could not hope te enjoy any great de- 
gree of the proprietary confidence. They had now the power 
in their own hands; and, added to the original reasons for assum- 
ing it, were the natural unwillingness” to resign power exceeding 
even the desire te obtain it, and the probable diminution of their 
‘individual influence and consequence, if the old order of things 
were restored. They, therefore, immediately called a conven- 
tion, which was summoned by a warrant, issued mn the name of 
‘* the several commanders, officers and gentlemen associated in arms 
for the defence of the Protestant religion, §e.” and was held at 
St. Mary's on the 23d August, 1659; and they transmitted to the 
king an exposé of their motives and object, in the revolution 
which they had effected. It was charged to the full, with accu- 
sation and invective against the proprietary; and was admirably 
adapted for the purposes at which it aimed. It addressed Wil- 
lain, upon the very topics which applied to his own title. Its 
specifications present to us many charges of malpractices and 
oppressions, which are heard of only here; and are not even in- 
sinnated in the list of grievances exhibited by the lower house of 
Assembly but a few months before; when, had they existed in 
the extent ascribed, we cannot but believe, from the temper and 
determination of that house,’as manifested in its proceedings, 
that they would have been eagerly seized upon as causes of 
complaint. They allege, that the deputies, and the officers of the 
province, both civil and military, were under the control of the 
Jesuits, and the churches all appropriated to the uses of what 
they term Popish idolatry; and that, under the permission or 
connivance of the government, murders and outrages of every 
kind were committed by Papists upon Protestants. Adverting 
to the sovereinty ofthe crown, they represent that no allegiance 
was known in the province, except that to the proprictary ; and 
that the very acknowledgment of English sovereignty was re- 
garded as a crime; and in proof of this, they refer to the ill usage 
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offered to some of the king’s officers of the customs, at the very 
period when the proprictary stood by the side of his province to 
protect it, as far as possible, against the commercial tyranny of 
England. They charge upon the proprietary, the continual ex- 
ercise of the power of declaring laws void by proclamation; and 
they dwell upon the delay of the deputies in acknowledging king 
William, and their alleged plots with the French and Indians. 
Gut above all, (say they in conclusion,) we consider ourselves, 
during this general jubilee, discharged from all manner of fidelity 
to the chicf magistrates here; because they have departed from 
their allegiance, upon which alone fidelity depended, by endea- 
vouring to deprive us of our lives, properties, and liberties, which 
they were bound to protect.” (10) 

William wanted no very urgent reasons to induce him to sus- 
tain the associators. \ His interests and inclinations both prompt- 
Royal govern. ed him to place the powers of government, through- 
Leese out his dominions, in the exclusive possession of 
the Protestants. It gave security to him on his throne, which 


he prized quite as highly as security to the Protestant religion. 


The revolution was sanctioned; and the province remained un- 
der the dominion of the convention, until April, 1692. During 
that period, when the ultimate destination of the province was not 
yet fixed, the convention was again assembled in Sept. 1690; but 
both at this session and that of August, 1689, they do not appear 
to have made any attempts ata permanent organization of their 
government. ~ They had thrown themselves upon the pleasure of 


_the king, whom they besought to take the province under his im- 


mediate protection and government; and in gratification of their 


wishies as wellas his own, in June, 1691, he established a royal go- 


vernment for it, at the head of which he placed, as governor, sir 
Lionel Copley. Sir Lionel arrived in the province in J692; and on 
the 9th April, 1692, he dissolved the convention. Thus was the 
province placed under the direct administration of the crown; 


(10) This expost of the association is preserv edin Chalmers, 382, and ter- 
minates his researches into the colonial history of Maryland. 
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and from this, the period of its full establishment, the royal fae 
vernment endured until 1715. (11)_ 

An Assembly was immediately convened, and then began 
the work of adapting the government to its new basis. The 


First, Assembly Opening message of governor Copley, after com. 
under the pew 


government. menting upon the gracious intentions of the king 
in sending them a Protestant governor, agrecably to their ad- 


dress, and his own zeal for their interests, in hastening, un- 


daunted, through all difficulties and dangers, to accomplish thei 
wishes, recommended to them a course of moderation. ‘The 
making of wholesome laws, and laying aside all heats and 
animosities that have happened amongst you of late, (says 


(11) We cannot find a better exposition of the injustiec of this measure, 
(han that furnished by the very proceedings of the crown, in divesting the 
propnetary of bis government. These show conclusively that there was no 
sulscient reason for yacating the charter ; and that the government was re- 
sutaed by the crown upon the plea of ‘ political necessity,” which has always 
been deemed the ‘tyrant’s argument.” 

The charges against Lord Baltimore, were investigated before the privy 
council, by which an order was passed, on the 21st August, 1690, directing 
the attorney general to proceed forthwith by scire fucias against the charter. 
The proceeding advised was too dilatory ; and under the new order of things, 
it required some proofs of abuse of power to sustain it. The crown took 2 
shorter road to its political purposes. It resolved upon the assumption of 
the powers of government, without waiting for judicial sanction. The pro- 
prietary remonstrated, but without effect. We was heard by counsel, in op- 
position to the measure ; but the king found no difficulty in procuring ‘ « le- 
gal onion” to cloak the arbitrary character of the procseding. We almost 
blush to name Lord Holt as the high authority behind which the crown en- 
trenched itself. Evenhis high character as an impartial and inflexible judge, 
fannot shield him from the suspicion of having yielded his judgment to the 
roval will, in the expressionof that opinion. We give the opinion, that the 
reasier may judge for himself, and Icarn how necessary to all is the penune, 
“kead us not into temptation.” 

J think it had been better, (says he, addressing the President of the privy 
council) if an inquisition had been taken; and the forfeiture committed by 
the Lord Baltimore had been therein found, before any grant be made to a 
new governor: yet since there is none, and it being a case of necessity, T think 
the king may, by his commission, constitute a governor, Whose authority will 
be legal, although he must be responsible to Lord Baltimore for the profits. 
If an agreement can be made with Lord Baltimore, it will be convenient and 
easy for the governor that the king shall appoint. An inquisition may at any 
time be taken, if the forfeiture be not pardoned, of which there is some doubt.” 
Ist. Chalmers’ Opinions, 29. 
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he,) will go far towards laying the foundation of lasting peace 
and happivess to yourselves and your posterity; and this, J 
know, will be very acceptable to their majesties, who are emi- 
nent examples of Christian aad peaceable tempers.” (12) How 
the Assembly understood this, will appear in the sequel. In 
their loyal address to the crewn, of 18th May, 1692, they offer- 
ed their most hearty acknowledgements for their majesties’ con- 
descension, in tak:ng the government into their own hands, and 
in redeeming thera “from the arbitrary will and pleasure of a 
tyrannical Popish government, under which they had so long 
groaned;” and te work they went, to strengthen the foundations 
of the new government, and to illustrate their notions of religious 
liberty, by giving exclusive establishment to their own church, 
and taxing all the inhabitants for its support. 

The first act which they passed, was, “the act of recognition 
of William and Mary ;’’ and the second, ‘an act for the service 
The church of Of Almighty God, and the establishment of the Pro- 
England _ esta- sea é 5 : 
blished bylaw. testant religion in this province.’ By the latter, the 
Church of England was formally established; provision made for 
dividing all the counties into parishes, and the election of ves- 
try men for each, for the conservation of the church interests; 
and a poll tax of forty pounds of tobacco, imposed upon every 
taxable of the province, to build churches and sustain their mi- 
nisters. ‘Thus was introduced, for the first time in Maryland, a 


church establishment, sustained by law, and fed by gencral taxation. 


Under the gentle auspices of that government, whose tyranni- 
cal and Popish inclinations were now the favorite theme, the 
lig establish. Profession and exercise of the Christian religion, in 


t a roel 
in the bistery cf all its modes, was open to all—no church was esta- 


the province. blished: all were protected—none were taxed to 
sustain a church, to whose tenets they were opposed: and the 
people gave freely asa benevolence, what they would have loathed 
as atax., Perhaps this was not entirely owing to the spirit of 
toleration. ‘The fallen and corrupt nature of man is ever warring 
against this spirit; and it requires all the efforts of reason, and 
the injunctions of the gospel, to retain us in steady obe- 
dience to its gentle dictates. In the midst of sorrow and suller- 
ing, to forgive our oppressors, is an effort to which human nature 


(12) Upper House Proceedings, 10th May, 1692. Liber FF, 595. 
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is seldom equal: yet even this does not so task the purity and 
henignity of the heart, as the hour of power and triumph. Of 


all the sects and parties which have ever divided men, how few 


are there, who, in that hour, beholding their adversaries prostrate 
at their feet, have wholly forgiven the injuries of the past, or 
have stooped to assuage their sorrows, and to win them from 
their errors by the language of kindness and persuasion. The 
proprietary dominion had never known that hour. The Pro- 
testant religion was the established religion of the mother coun- 
try: and any efforts, on the part of the proprietaries, to oppress 
its followers, would have drawn down destruction upon their own 
sovernment. The great body of the colonists were themselves 
Protestants: and, by their numbers, and their participation in the 
legislative power, they were fully equal to their own protection, 
and too powerful for the proprietaries, in the event of an open 
collision. The safety of the latter was therefore identified with 
a system of religious toleration. But by the revolution, the go- 
vernment was placed in a very different condition. The people 
of the colony were principally Protestants: and both here and 
in the mother country, they had just emerged from a struggle 
commenced, and avowedly prosecuted for the defence of their 
religion, and terminating in complete triumph. With all the 
power, persuasions, and excitement of the moment, to tempt 
them to the measure, they yielded to the temptation. The 
Church of England was established by law: and from the passage 
of this act of 1692, until the American revolution, it continued 
to be the estublished church of the colony. 

Such exclusive establishments are like all-devouring deeth. 
They are ever.crying for “more.” Their first aim is to establish 
Consequences of themselves: and their next to oppress all others, 
edie. HSPCOMPE sapsahl consequences soon followed. It was 
not enough to have the power of the laws, and its intrinsic me- 
rits tO sustain itself: it must have penalties to awe into silence 
all who might obstruct its universal sway. Hence the act of 


1704, chap. 59, entitled ‘An act to prevent the growth of Popery ° 


within the province.’ Under this act, all bishops or priests of the 
Catholic church, were inhibited, by severe penalties, from saying 
mass, Or exercising the spiritual functions of their oflice, or en- 
deavoring, in any manner, to persuade the inhabitants of the pro- 
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vince to become reconciled to the church of Rome: Catholics, 
generally, were prohibited from engaging in the instruction of 
youths: and power was given to the Protestant children of 
Papists, to compel their parents to furnish them a maintenance 
adequate to their condition in life. At the same session, how- 
ever, an act was passed, suspending the operation of these penal- 
ties, a8 fo priests exercising their spiritual functions in private 
families of the Catholic persuasion: and this exemption was kept 
up throughout this era, by succeeding acts. (13) 

The course pursued as to the Protestant dissenters, exhibited 
more toleration. J°or.some years after the revolution, the Quak- 
ers were regarded by the Protestants of the established church 
Condition of the With almost as much aversion as the Cathelics. The 
Protestant Dis- 5 : : . : 
sentersunderthe pacific tenets of this sect, and its peculiarly simple 
ment forme or worship, were still mistaken for disaffection 
to the government: and to the devotees of the newly established 
church, nonconformity to its rites and doctrines was a crime in 
Protestant or Catholic. In their understanding, the Protestant 
church was nothing more or less than the Charch of England; and 
like all exclusives, in the first moments of power, they acted upon 
the doctrine, “ Le that is not with us, is against us.’ The Quak- 
ers were persecuted: and even the calmness and silence of their 
conventicles, where disorder itself might be softened into cen- 
templation, could not exempt them from the appellation of un- 
lawful assemblaccs. In England, the course of the government 
was more conformable to the avowed purposes of the Protestant 
revolution. One of its first acts, after the elevation of William 


(13) Acts of 1704, chap. 95; and 1706, chap. 9th, which gave place to 


the act of 1707, chap. 6th, suspending all prosecutions in such excepted cases, 
during the Queen’s pleasure. It appears from the recitals of this act, that 
this suspension was at the instance of the crown. At length, in 1718, this 
act of 1707 was repealed by the act of 1718, chap. 4th: which last men- 
tioned act assigns as the reason for the repeal, the existence of the English 
statute llth and 12th William 3d, chap. dth. By this statute, says the pre- 
amble to this repealing act, suflicient provision is made to prevent the growth 
of Popery in this province, as throughout all others, his Majesty’s dominions ; 
and as an act of dssembly can in no way alter the effect of that statute, Be it 
therefore enacted, &c. This admission of the supremacy of the legislative 
power of Parliament in matters of internal regulation, is a novelty in tlhe le- 
gislative records of Maryland. 
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"O4G HISTGRY OF THE ROYAL {Hist. View. 
and Mary to the English throne, extended toleration to e}i Pro- 
testant dissenters. Jc was a measure of policy as well as jus- 
tice: for it behoved William to strengthen himself upon his 
newly acquired throne, by rallying around it the affections of all 
his Protestant subjects. This policy at length prevailed in Ma- 
ryland. In 1702, the provisions of the Iinglish toleration act 
were expressly exfended to the Protestants of the province: 
end the Quakers of the province were declared to be enti- 
tled to the benefit of the act of 7th William, 3d. permitting 
their allrmation to be received instead of an oath in certain 
cases. (14) Prosecutions having been subsequently instituted 
for holding Quaker conventicles, and some doubt having arisen 
as to the operation of the toleration act, it was again express- 
ly adopted in 1706, as a part of the laws of the province. (15) 
Thus the toleration of the Protestant dissenters was fully and 
finally secured; and thus in a colony, which was established by 
Catholics, and grew up to power and happiness under the gov- 
ernment of a Catholic, the Catholic mhabitant was the only victin 
of religious intolerance. 

The next aim of ihe Assembly was at the proprietary rights 
and revenues, which were not incident to the government of the 
province, and were not, therefore, swallowed up by the revolu- 
tion. ‘The rights ofthe proprictary, under the charter, have al- 
ready been distributed into two general classes, one of which 
Proprietary embraced his rights of jurisdiction, and the other 


nights and inter- — ' F at 
ests notafiected his rights of soil as the original owner of the lands 


by the revolu- Fi : sn Me : 

on. of the province. The latter, being rights private 
and personal in their nature and emoluments, were not, of course, 
éestroyed by a mere revolution in the government. The propric- 


tary was still entitled to his quit-rents and alienation fines, and 


(14) Act of 1702, ch. 1, sec. 2Ist. This act adopts the provisions of tho toler- 
ation acts, with the modification, that all things required by them to bo dono 
before any court, or justice, or justices of the peace, should be done before 
the respective county courts ; and that the registry of the places used for re- 


ligious worship by the Protestant dissenters, should be made amongst the re- 
cords of the county court. 


(15) Assembly Proceedings of 1706, and act of 1706, chap. 8th. This act 
expressly adopts the toleration act of Ist William and Mary, with all the 


penal acts mentioned therein. The introduction of these recited penal acts ap- 
pears to have been the principal object of this law of 1706. 
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was still the exclusive owner of the vacantlands. Besides these, 
he enjoyed revenues, arising from the port duty andthe tobacco 
duty; the origin and extent of which have already been ex- 
amined. Of these he claimed, as private and personal, all 
arising from the port-duty, and the one half of that arising 
from the tobacco duty. (16) He had also, whilst he held 
the governinent, enjoyed personally the revenue arising from 
fines and amercements. The land office was closed on the 18th 
of April, 1689, the period when the revolutionary struggle be- 
gan, and was not again opened unul the 23d May, 1694, when 
the contest about his land rights Was terminated. But pending, 
and immediately after the revolution, Lord Baltimore asserted 
his claim to the revenues arismg from the sources above men- 
tioned, and instructed his agents to proceed in the collection of 
them. 

In this he was sustained by the crown. Whatever William’s 
policy as to the disposition of the government, he yet did not 
Vhese private ose sight of justice, in his proceedings as to the 
and personal : s24i) + : e 
rights sustained Mere private rights of the proprietary. His course, 
by the crown. as to these, reflects honor upon his character; and 


‘clearly evidences, that the conduct of the proprietary, during the 


revolution in England, had not been such as to forfeit all claims 
to his favor. In February, 1689, even before the revolution com- 


-menced in the province, he received a royal letter, authorising 


him to collect his revenues and dutics in Maryland; and after 
the consummation of the revolution, in February, 1690, an order 


was passed by the king in council, giving him the same general. 
hberty. The leaders of the revolution obeyed the king’s injunc- 


tions, when it answered their own purposes; but on this occa- 
sion, they chose to disregard them. ‘The proprietary’s agents 
were thrown into prison, and harassed in every manner, so that 
they were unable to avail themselves of the liberty granted: and 
Baltimore was again compelled to apply to the king for protec- 
tion. A letter of instruction was now given by the crown to sir 
Lionel Copley, who was just about to assume the government of 
the province, enjoining it upon him to take care that the agents 
of- Lord Baltimore “ were permitted to live peaceably and qui- 
etly, and to act as formerly in receiving his dues and revenues In 


(16) Supra, 176 and 178. 
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the province; and that no vessels should be cleared from it uti 
they had paid their shipping dues.” (17) | 

All would not suffice. Mr. Darnall,-the proprietary’s agent 
and receiver general, still encountering the same diflicultics, at 
Ultimate dispo- the session of May, 1692, he preferred a petition to 
sition of these 


rights. the gevernor and council, praying that some order 
might be passed to insure him the liberty granted by the king’s 


- letter of 1691. In this petition, he requested that all the bonds, 


records, and other documents, relative to his lordship’s rents and 
lands, might be delivered to hin; that he might be permitted to 
take possession of the propriectary’s houses and plantations, and 
particularly those of Mattapany and Notley Hall; and that the 
governor would designate ports of clearance, at which he might 
2ppoint agents to receive the shipping dues. (JS) The subject of 
this petition was referred to the lower house. ‘That house de- 
termined, that the port duty of 14d. per ton was, in its origin, a 
fort duty, given to the proprietary for building magazines and 
purchasing munitions of war for the defence of the province ; 
and that as such, it belonged to the public; and that as to the 
tobacco duty, which was originally given under an agreement 
with the proprietary as to his’ fines and quit-rents, it should still 
be continued, if the proprietary would adhere to this agreement, 
und would also continue his conditions of plantation, as they ex- 
isted before the revolution, or as they then existed in Virginia; 
so that vacant lands of the province might still be obtained upon 
favorable terms. To the fines and amercements accruing after 
the revolution, it wholly denied his right; and as to the records 
and papers relative to his lands, it decided that all of these might 
be surrendered, except the certificates of survey and land records 
proper; which, as the only evidences of land titles, should be re- 
tained, and placed in the custody of the secretary of the pro- 
vince. This decision was concurred in by the upper house; 
and in conformity to it, an order was passed by the Assembly, 
prohibiting Lord Baltimore’s agents from collecting the port 
duty, which was directed to be collected by the agents of the go- 
verpment, and placed in bank, to await the king’s determination. 
(17) This letter of 12th November, 1691, in its recitals, sustains the state- 
ments above made as to the course of the crown. 
(18) Council Proceedings, Liber FF, 641. 
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(19) Thus asserting the nght of the province to the tonnage 
duty, the Assembly now passed an act directing its appropria~- 
tion for the support of government; (20) by the passage of 
which, the subject was brought directly before the king in coun- 
cil. It was there determined, in conformity to the opinion of 
the solicitor general, tlat the proprietary was entitled, in his own 
right, to the tonnage duty of Idd. per ton, and to the one half of 
the two shillings per hogshead duty on tobacco; but that as to 
the fines and forfeitures, they were incident to the government, 
and passed with it tothe crown. (21) The act was therefore dis- 
sented from; and from this period until his restoration, the pro- 
prictary does not appear to have been interrupted in the collec- 
tign and enjoyment. of these revenues. 

Some further difficulties still occurred as to his land rights. 
Sir Thomas Lawrence, the secretary of the province, in whose 
custody the land records were placed, would not permit Lord 
Peis ces Baltimore’s agent, to resort BL the records, and 
arudifions geo make searches and extracts from ele pS upon 
deat Rigbsdar the payment of his fees of office. Without detail- 

LP ing the various proceedings connected with this 
controversy, it will suffice to say, that after having reached the 
king in council, it was then terminated by agreement. The land 
records were to be kept in the custody of the secretary of the pro- 
vince. Warrants were to be issued, surveys made and returned, 
and patents granted, by the proprietary’s officers. The patents 
were to be issued under the proprictary’s seal, and recorded in 
the secretary's office. As the bonus of the compromise, one half 
of all the fees arising from issuing warrants and patents, and 
entering certificates of survey, was to be paid to the secretary ; 
and the asents of Lord Baltimore were allowed free access to the 
land records in the seerctary’s office, for the purpose of perfect- 
ing his rent roll. (22) This agreement was confirmed by the 


(19) Council Proceedings, FF, 640 to 643, 661 and 670. 

(20) Act of 1692, chap. 17. 

(21) Council Proceedings of 2d October, 1693, and Bacon’s note to the 
act of 1692, chap. 17, which sets out at large the proceedings of the king in 
council. 

(22) The proceedings connected with this controversy, may be traced in 
Upper House Proceedings, Liber FI’, 750 to 753; 764, 775, and Liber HD, 
part 2d, 347. 
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king in council, on the 13th February, 1699, (old style.) but the 
rights of the proprictary were previously so far secured, that the 
land office was opencd on the 23d of May, 1694... From that 
period, it remained opes and under the direction of the proprirs 
tary, until the ioth of May, 1711; when it was closed in conse- 
quence of the death of Cclonel Darnall, the agent and receiver 
general; but was agaia opened on the 2d of March, 1712, (old 
style,) end remained even until the restoration. During this 
era, the proprietary encountered occasional difficulties in the 
colicction of his rents; but this recognition and legal’ establish- 
ment of his nghts in the manner above described, existed during 
the continuance of the royal government. : : 
The old city of St. Mary’s was the next victim of the revolutian. 
Cocval with the colouy itself, it had hitherto been the permanent 
seat of the provincial government. The original site of the colo- 
city of &. Ma HY, and, for some years after its establishment, the 
sii ‘centre of the whole settlement, it soon attained to 
ail its destined maturity. In a few years after the landing, it 
numbered sixty houses; and it scarcely ever exceeded that, at 
any after-period. The colony was now beginning to diffuse 
itsclf along the shores of the bay to the extremities of the pro- 
vince; and within thirty years after its first planting, this city was 
already a remote point on the southern extremities of the settle- 
ments. The commerce of the province, as unrestrained as its 
population, found its outlets at every point to which the latter 
extended; and St. Mary’s soon ceasing to be its commercial em- 
porium, became a mere landing place for the trade of its own im- 
mediate neighborhood. The habits and pursuits of the inhabi- 
tauts, devoted as they were to planting, and relying for their sup- 
plies almost exclusively upon the parent country, left it without 
any other permanent population, than that which is necessarily 
incident to the site of a government. Ata period when most 
of the facilities of travelling which we now enjoy were unknown, 
and the business of the government and courts centred to a much 
greater degree in the capital, than it does at this day, the re- 
moteness of its situation from the great body of the settlements, 
was a source of inconvenience and expense, always felt, and often 
complained of. Still the will of the proprietary, and the feelings 
of the people, all conspired to sustain the privileges of this ancient 
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city; and as late us 1662, when the inconveniences of resort io it, 
were as sensibly felt as at any after-period, with a view to the 
permanent establishment of the legislature, an act was passed, 
authorising the purchase of land at St. Mary’s, for the site of a 
state house; and another in 1674, to defray the expense of its 


erection, under which it was actually built, at an expense, which 


shows, that it was a work of some taste and magnitude. (23) In 
the year 1671, the then town of St. Mary’s received a new acces- 
sion to its consequence by its erection into a cily, with the privi- 
Jege of sending two delegates tothe Assembly. Yet with all these 
advantages and expenditures, to give it permanency as the seat 


of government, the proprictary, in 1683, yielded to the wishes of 


the inhabitants, and removed the Assembly, the courts and_ the 
offices, to a place called the Ridge, in Anne Arundel county, «! 


which one session of the Assembly was then held. The want of 
the necessary accommodations soon drove them from that place ; 


and they were ihen removed to Battle creck on the Patuxent, 
where, afier a session of three days, ‘the provincial court, frem the 
same cause found it necessary to adjourn. The seat of govern- 
ment was now brought back to St. Mary’s; and to encourage the 
inhabitants in its improvement, the proprietary then gave them 
a written assurance, that it should not be removed again during 
his life. (24) 


_ There it remained, until‘the Protestant revolution, which 


brought with it a new order of things, and the dissolution of 


(23) Acts of 1662, chap. 2; 1674, chap. 16, and the statement of the peti- 
tion of the Mayor, Recorder, Aldermen, Ke. of the city of St. Mary’s, prefer- 
red to the Assembly at the session of October, 1694, which see in Upper 


‘House Proceedings, Liber F F 765.—It appears, that 330,000 Ibs, of tobaceo 


were appropriated to defray the expense of its construction ; and 100,000 
Ibs. contributed by the city of St. Mary’s. This building endured until the 
present year, when its remains were destroyed, and a church is now being 
erected on or near its site. Notwithstanding its antiquity, 1 was habitable, as I 
have been informed, even down to the present year, and had been used for 
many years before its entire destruction as a place of worship, Such a monu- 
ment of our colonial existence might have been spared all but the ravages of 
lime. Its very desolation “would point @ moral,” and the recollections which 
it brings back, “adorn the history of a free people.” | 

(24) These statements are sustained by the petition of the city of St. Mary's, 
in Upper House Proceedings, Fl’. 765, referred toin next note above ; and ate 
not denied in the answer of the Lower House. 
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ell the feelings, which had hitherto retained the government at 
this city, to the inconvenience of the province at 


he 
fnfvence of the 


Protestant revo- large. Jt was the interest of the new government to 
bestia on upon its 


rank end privi- destroy, as far as possible, the cherished recollections 
eae which were associated with the departed proprietary 
power; and ihere was no object so entertwined with all these 
recollections, as this ancient city; consecrated by the landing of 
the colonists, endeared to the natives as the first home of their 
fathers, and exhibiting at every step the monuments of that gentle 
and liberal administration, which had called up a thriving colony 
out of the once trackless wilderness. The Catholics of the colony, 
dwelt principally in that section of it; and under the joit opera- 
tion of these causes, it had been erent during all the trou- 
bles consequent upon the civil wars in England, by its unshaken 
attachment to the proprietary. Wiathout these considerations to 
prompt to the removal, the recollections and the attachments, 
which centre the feclings of a people in.an ancient capital, would 
probably have contributed to preserve it as such; until, by the 
denseness of the population, and the increasing facilities of travel- 
ling thereby afforded to the remote sections of the State, the objec- 
ion to its location would have been in a great degree obviated ; 
and the city of St. Mary’s would at this day have been the seat of 
our State government. The excitement of the moment, made its 
claims to recollection, cogent reasons for its destruction; and 
the public convenience came in as the sanction. 

At the session of Assembly, in 1694, the removal of ihe go- 
vernment was resolved upon, and measures taken to carry it 
immediately into effect. The ancient city remonstrated, en- 
nicki Baietee treated, offered, reminded ; but all to no purpose. 
geverescent Crom Antiquated as they are, her petition, and the reply of 

_the lower house, are not without interest and amuse- 
ment. She experienced the fate which is common to all things 
mortal, ia the days of adversity and decline. ‘They laughed at 
her calamities, and mocked when her fears came upon her.” 
In the petition then presented by her mayor, aldermen, re- 
corder, common council, &c. &c. after dwelling upon her an- 
cient rights and privileges, sustained by their long enjoyment, and 
confirmed in the most solemn manner by the Jate proprietary, 
and upon the advantages of a site, well watered, and surrounded 
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Chap. IE] GOVERNMENT OF MARYLAND. 253 
by a harbor where five hundred sail might ride securely at an- 
chor; they proposed ta obviate all,the objections, as to the want 
of accommodations and the difficulty of coming there, by keeping 
up, at their owr expense, a coach or caravan, or both, to run 
daily during the session of the legislature and the provincial 
courts, between that city and the Patuxent, and weekly, at other 
times; and at least six horses, with suitable furniture for all per- 


sons having occasiou to ride post. The reply cfthe lower house, : 


is a specimen of the style, wit and temper of the day. Ridiculing 
the notion that they were bound by what the proprietary might have 
done, they remark: ‘ Asto the great expenditure of money in im- 
proving the place and country around, it is against the fact, for 
more moncy has been spent here by the rest of the province, than 
its inhabitants, and all the people for ten miles round are worth ; 
and yet, after sixty years experience, and almost a fourth of the 
province devoured by them, they still, like Pharoah’s kine, remain 
as lean as at first; and we are unwilling to add any more of our 
substance to such ill improvers. ‘The place we propose, is a more 
central part ; and as well watered, and in every respect as com- 
modious as St. Mary’s, which has hitherto served only to cast a 
blemish upon the rest of the province, in the eyes of all discern- 
ing men, who, perceiving the meanness of the head, must judge 
proportionably of the body; and as to the proposition for coaches, 
&c. the general welfare of the province ought to take the place 
of that sugar-p!um, and of all the mayor’s coaches, who as yet 
never had one.” (25) we tas ods 
The. place sclected as the new site of the government, was 
a point of land at the mouth of the Severn river, called 
‘ Proctor’s,” or “ Phe town land at Severn.” . Betore that period, 
piack aeiedtadtay: at appears to have been one of that class of towns, 
ahaa aye tis which had the three necessary unities already, allu- 
nyent, ded to; and is described in the act of 1783; chap. 
83, relative to the ports and places of trade in the provinee, as the 
* Town at Proctor’s ;” but it had not attained to that elevated 
privilege, given by the 23d section of that act; which, in its wise 
designs to keep the towns it created off the parish, denied to 
them the right of sending a citizen or citizens to the Assem- 


25) Upper House proceedings of 1694, Liber F F, 765 and 771. 
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bly, until they were inhabited by as many families, as were able to 
defray the expenses of their delegates, ‘“‘without betds g charrenbie 


to the county.” At the period of removal, it was desorbed as “The. 


town land at Severn, where the town was formerly ;”’ 


and as prelim 
nary to the removal, it was now erected into a port of entry and 
discharge for the commerce of the province, under the name 
of Anne Arundel town ; and an act passed for the establishment at 
it, of the Assembly and provincial courts. (26) The final remo- 
val of these from St. Mary’s, took place in the winter. of 1691- 
1695, and the first Assembly was held at Anne Arundel town, 
on the 28th February, 1694, (old style.) At the next session, it 
acquired the name of the Port of Annapolis, and became also the 
place of sessions for the courts of Anne Arundel county. (27) 
It was not erected into a city, invested with the privilege of 
sending delegates to the Assembly, until 1708. J’rom the moment 
of its establishment, no efforts were spared by the new govern- 
Growth of An. ment to enlarge its population, and improve its 


hapoatis, and 


a wes rb accommodations, soas to give it a permanent hold 
ry tn. upon the province; yet with all these aids, it at first 
increased but slowly. A person writing from Maryland, within 
four or five years after the removal of the Jegislature to this place, 
remarks: ‘ There are indeed several places for towns, but hitherto 
they are only titular ones, except Annapolis, where the governor 
resides.. Col. Nicholson has done his endeavor to make a town 
ofthat place. There are about forty dwelling houses in it; seven 
or eight of which can afford a good lodging and accommodations 
for strangers. ‘There are also a state house and a free school, 
built of brick, which make a great show among a_ parcel of 
wooden houses; and the foundation of a church is Jaid, the only 
brick church in Maryland. They have two market days in a 
week; and had Governor Nicholson continued there a few 
months longer, he had brought it to perfection.” (28) A later 
account of it, represents it as in nearly the same condition, dur- 
ing governor Seymour’s administration in 1708. (29) It yet 


(26) Acts of 1694, chapters 8 and 9. 
(27) Acts of L695, chapters 2 and 7. 
(28) Ast British Empire in America, 333. 
(29) Same, 33s. - 2) 
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wanted the rank and privilege of a city; and it received these, 
just as they were dropping from the expiring city of St. Mary’s. 


‘That ancient place, onceso venerable in the eyes of the colonists, 


and yet memorable in its connexion with the foundation of a free 
and happy state, after. ceasing to be the capital, did not long 
retain the rank which only mocked its downfall. It lost its privi- 
lege of sending delegates in 1708; and soon expired from 
mere manition. One by one, all its relics have disappeared; 
and in the very State to which it gave birth, and the land it 
redeemed from the wilderness, it now stands a solitary spot, 
dedicated to God, and a fit memento of perishable man. 

Its more fortunate successor was erected into a city by a char- 
ter granted on the 16th day of August, 1708, by the honerable 


John Seymour, then the royal governor of the province. (30) It | 


Annapolis erect. 2ppearsto have been one of his favorite designs, and 
ed into a city. ; : a Oe 
Provisions of a2 Was proposed by him to the Assembly, as early as 
i oe 1704. No measures being adopted by the latter to 
carry his wishes into effect, he at length conferred the charter, 


by virtue of the prerogatives of his office. Under this charter, 


besides the powers and privileges relative to the organization and, 


exercise of its municipal government, the city of Annapolis ob- 
tained the privilege which she has ever since enjoyed, of elect- 
ing two delegates to the General Assembly. As this charter still 
subsists, and principally determines, even at this day, the extent 


of the elective franchise within the city of Annapolis, it is neces-- 


sary to advert to its provisions, so far as they related to this right. 
The qualificatiois required by it for the delegate, were, that he 
should be an actual resident of the city, and have therein a free- 
hold or visible estate, of the value of £20 sterling. The persons 
permitted to vote were, the mayor, recorder, aldermen, and com- 
mon council men of the city ; all frecholders oft he city, who are 
defined to be “‘all persons owning a whole lot of land, with a 
house built thereon according to Jaw;” all persons actually resi- 
ding and inhabiting in said city, having a visible estate of £20 
sterling ; and all persons having served an apprenticeship of five 


(30) The original charter has lately been discovered by Mr. Brewer, tho 
register, amongst tho records of the land office ; and there is a record of 1! 
amongst the records of the chancery oflice, in Liber P C, page 590. 
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years to a trade within the city, Provided three months had 
elapsed since the obtention of their freedom, and they were 
also actual housekeepers and inhabitants within the city. The 
writ of election was to be directed to the mayor, recorder, and 
aldermen; who became, thereby, the judges of the election. 

The power of erecting cities, was one expressly granted to 
the propriciary by the charter of Maryland, and with great pro- 
Awembly pro- priety: as it was but the proper incident, of his 
caren commercial privileges, and of his general power of 
convening assemblies. The royal governors, however, stood in 
a very different predicament; and the exercise of this preroga- 
tive, without an express authority from the crown, does not ap- 
pear to have been warranted, either by the nature of their office, 
or the terms of their cominissions. So thought the lower honse 
of Assembly at that period; and hence, at the first session at 
which delegates appeared from that city, the session of Septem- 
ber, T7OS, it denied the right of the governor to confer the char- 
ier, and expelled the delegates elected under it. Astonished 
at a measure so bold and unexpected, the governor, at first, at- 
ternpted to win it to his purposes by conciliation. Its members 
were summoned to the upper house, where they were ad- 
dressed by him in language disclaiming all intention to interfere 
with their rights and privileges in determining the election of 
their own members, but claiming for himself also, the compe- 
fency to judge of his own prerogatives: and they were urged to 
return to their house, and rescind their resolution. In’ jus- 
tification of themselves, they replied, that the course pur- 
sued by them was founded upon the complaint of some 
of the frecholders and inhabitants of Annapolis, who conceiv- 
ed that it affected their rights as freemen, and particularly as 
to the privilege of voting for delegates; that the right to erect 
cities, Was not expressly vested in the governor, and ought not 
therefore to be exercised until the queen’s pleasure was known: 
but that they would cheerfully concur with him in granting the 
charter, all the inhabitants and frecholders of the place desired 
it, and were secured, in their equal privileges as to the choice of 
delegates, and in all other privileges to which they were entitled 
by the laws of Mugland, and, at the same time, the public lands 
and buildings secured to the uses for which they were purchased. 
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Chap. NL] GOVERNMENT OF MARYLAND. 257 


The governor now tried the usual expedient with a refractory 


house. (31) The Assembly was dissolved: and a new house 
immediately surnmoned, which he at first found quite as unman- 
ageable as the old. Their first message desired him to inform 
them, if he had received from her majesty any instructions au- 
thorising the grant of charters and the erection of cities, which 
were not contained in his commission: and if so, to communi- 
cate them. His brief reply was, “that he had no doubt of his 
own right: and if the exercise of the power was unwarranted, 
he was answerable to her majesty, and not to them.” To bring 
this difference to a close, a conference was now had between 
the two houses; which terminated in a comprotnise, and in the 
passage of the act of 1708, chap. 7th, to carry that compromise 
into effect. By this act, the charter of Annapolis was confirm- 
ed, under certain reservations as to the public buildings, and re- 
strictions of the municipal power, which itis not necessary here 
to notice: and with the reduction of the public allowance to its 
delegates for attendance in Assembly, to the one half of thut 
granted to the several delegates from the counties. (32) 

From this period, this city was continually on the advance. 
It never acquired a large population, nor any great degree of 
Unimate rank COMmercial consequence: but long before the era 


and condition of . ; : : : 
Annapolis under Of the American revolution, it was conspicuous as 


laheal aera the seat of wealth and fashion: and the luxurious 
habits, elegant accomplishments, and profuse hospitality of its 
inhabitants, were proverbially known throughout the colores. 
It was the only place in the province affording the means of 
gratifying those luxurious longings and fastidious appetites, 


-which belong to indolent wealth, striving to escape from the po- 


verty of its internal resources by the novelty which it buys, and 
calling that “enjoyment” which relieves it from the ennui of the 
moment, even by occupation in trifles. It was the seat of a 
wealthy government, and ofits principal institutions ; and as such, 
congregated around it, many whose liberal attaininents eminent- 
ly qualified them for society, and the endowments of whose 
offices enabled them to keep pace even with the extravagance 


(31) Upper House Proceedings from 1699 to 1714, 945 to 956. 
(32) Act of November, 1708, chap. 7th. 
33 
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of fashion. Where there is honey, there will be bees. The 
wealth, fashion, and ambition of the province, all tended to the 
capital, and soon drew to them the means of gratification. 
Youth, beauty, and intelligence soon chastened these into refine- 
ments, and shed around them the most dangerous allurements 
of pleasure: and Annapolis became, what a modern city now 
styles herself, the Athens of America. How far it contributed to 


her moral improvement, or social happiness, we shall not under- 


take to say. Tradition even yet preserves many a narration of 


the chroniclers of olden times, to incline to the belief, that her 
pleasures, alike those of luxurious and pampered life in all ages, 
ministered neither to her happiness nor her purity. (33) 


(33) A French writer, in speaking of this city as he found it during the 
progress of the American revolution, when it may be reasonably inferred, 
from the distresses of the moment, that the tone of secicty was considerably 
subdued, thus describes it—‘In that very inconsiderable town, standing at 
the mouth of the Severn, where it falls into the Bay, of the few buildings it 
contains, at least three-fourths may be styled elegant and grand. Female 
luxury here exceeds what is known in the provinces of France. A French 
hair dresser isa man of importance amongst them; and it is said, a certain 
dame here hires one of that craft at 1000 crowns a year. The state house is 
a very beautiful building; I think, the most so of any I have seen in Ameri- 
ca.” Neto Travels by the Abbe Robin, one of the chaplains to the French Army 
in North Imerica, page 5). 

This forms a striking contrast to the description given of it, at a much 
earlier pericd, by a poct calling himself E. Cooke, gentleman, ina poem called 
The Sotweed Factor, or a Voyage to Maryland,” for the perusal of which I 
have been indebted to the kindness of Mr. Jonas Green, of Annapolis. 


To try the cause, then fully bent, 
Up to Annapolis I went ; 

A city situate on a plain, 

Where scarce a house will keep out rain ; 
The buildings framed with cypress rare, 
Resemble much our Southwark Fair; 

But strangers there, will scarcely meet 
With market place, exchange, or street ; 
And, if the truth I may report, 

It’s not so large as Tottenham court— 

St. Mary’s once was in repute, 

Now here the Judges try the suit; 

And lawyers twice a year dispute— 
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Chap. i.j GOVERNMENT OF MARYLAND. 259 


Under a government of laws, the character of its subordinate 
administrators has but little connexion with its history. In its 


Political liber- transition from a proprietary to a royal government, 
ties of the colo- : : 7s ae 

ny not affected the province of Maryland lost none of its political 
by the change of |. . : : . : : 

government. liberties. It still retained its assemblies of the free- 


1 


men: and the manner of their organization was determined by ° 


law, at the very first session of Assembly held under the new 
government. (31) Al! that related to the extent and exercise 
of the elective franchise, being thus placed beyond the control 
of the royal governors, the powers of the latter were limited to 
their right to convene, prorogue, or dissolve the assemblies. 
These powers they could not exercise wantonly, with impunity : 
for they depended upon the assemblies, for what has been very 
appropriately termed ‘‘ the sinews of government.” The power to 
levy taxes of any description, belonged to, and was exercised 
exclusively by, the assemblies. The prerogative of the crown 
itself did not venture beyond requtsilions to therm. The purely 
executive power of appointing to the offices of the province, 
was almost the only one which was susceptible of abuse in their 
hands: and the assemblies held a check upon this, in the nature 
of the salarics and perquisites attached to the offices, even up to 
that of the governor. These were generally granted, for short 
periods, by temporary acts: and thus the executive was retained 
in a state of dependence upon the legislative power, suflicient 


to countervail the preponderance of prerogative. The gover-_ 


nors who presided over the province during the royal govern- 
ment, were Str Lionel Copley, Sir Edmond Andros, Francis 
Nicholson, Nathaniel Blackiston, John Seymour and John Hari. 


As oft the bench most gravely meet, 
Some to get drunk, and some to eat 

A swinging share of country treat; 
But as for justice, right or wrong, 
Not one, amongst the numerous throng, 
Knows what it means, or has the heart 
To vindicate a stranger’s part. 

This Poem, with another upon Bacon’s Rebellion in Virginia, were pub- 
lished at Annapolis, in 1731; but Mr. Green, by whom it was then printed, 
reminds the reader that it was a description written twenty years before, 
Which did not agree with the condition of Annapolis at the time of its pud- 
lication. 


( 34) Act of 1692, chap. 76. 
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The administrations of Copley and Andros were of very short 

duration; and the only material events connected with them, 
Administrations rclate to the establishment of the new government 
of Copley and : 
Andrus. upen its Protestant basis, as already described; 
er to the mere organization and administration of its institu- 
tions, the consideration of which belongs properly to the several 
histories of those institutions. Copley was received with great joy 
by the province, as its first Protestant governor; and during his 
short government, he appears to have retained the confidence 
and affection of the colony. Andros, who came in merely as 
an interim governor, is the same person who was so conspi- 
cuous for his connexicn with the arbitrary proceedings of king 
James against the chartered governments of New England. 
Neither he, nor his successor in the government of Maryland, 
Francis Nicholson, appear to have lost much of the royal 
favor, by their connexion with those transactions. They had 
only sianed against the liberties of the colonics; and this was 
no unpardonable offence in the eye of the crown, when it 
was the result of devotion to prerogative. Andros was the act- 
ing governor of Virginia, at the time of his accession to the 
government of Maryland; and his administration in the former 
colony, is said to have been characterised by mildness and sa- 
gacity. (55) In Maryland, his administration was of too short 
duration to develope either his temper or policy; and is not dis- 
tinguished by any material results. . 

Irancis Nicholson, who was appointed to the government of 
Maryland in February, 1694, is distinguished in the history of 
ar hel New York, as the deputy governor of that colony, 
eres under Andros, at the period of its annexation by 
kine James,-to the New England colonies. Immediately after 
the Protestant revolution, he was transferred to the government 
of Viryinia, as its lieutenant governor, under Lord Howard ; 
and continued to preside as such over that colony, until he 
was superseded, in 1692, by the arrival of its new governor, sir 
Wdmund Andros. He was commissioned licutenant governor of 
Maryland in Pebruary, JO9L; and was, by virtue of his commis- 


sion, enutled to the government of the province unmediately 


(35) 2d Burke's History of Virginia. 
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Chap. IlI.] GOVERNMENT OF MARYLAND. 9G] - 


upon the death of Copley; but being then absent in England, 
the government was assumed by Andros, who continued to ad- 
ninister it until Nicholson’s arrival in July, 169-4. (36) He.ap- 
pears to have possessed a considerable degree of intelligence 
and enerzy of character. He was the devoted friend of arbitrary 
power, both in church and state; yet his advances towards this, 
were covered by the utmost courtesy of manner, and regulated 
by a most prudent regard to the circumstances of the times. A 
pliant minister of the crown, he was yet the courtier of the peo- 
ple; and to win the favor of the people of Maryland, he was 
conspicuous for his devotion, in language, to the rights and h- 
berties of the Protestant church, as by law established. His 
weak point was his vanity; and under the influence of this, he 
often endangered all the advantages which be would otherwise 
have derived, from his generally conciliating manners, and his 
happy faculty of accommodating himself to the tempers of those 
around him, and the circumstances of his situation. He was al- 
ways engaged in projects, adapted to the temper of the colonics 
over which he presided, and eminently calculated to conciliate 
their favor. When first removed to the government of Virginia, 
he mixed freely with the people, conversed with them upon the 
topics with which they were familiar, instituted games and exer- 
cises, and distributed prizes, to encourage their favorite amuse- 
ments of running, riding, wrestling, and shooting; and finding 
them most carnestly desirous for the convention of an Assem- 
bly, he convened it against the express instructions of his supe- 
rior. (37)* Arriving in Maryland, he found its inhabitants as yet 
fresh in the enjoyment of an exclusively Protestant government ; 
and the liberties and security of the Protestant church, the watch- 
word of the day. He now became the most zcalous of the or- 
thodox, in its advancement. ‘“ Before his time, (says a writer of 
that day,) there were scarcely any Protestant ministers in Mary- 
land; but governor Nicholson being a great promoter and en- 
courager of the clergy, by his protection, the face of affairs 


(36) Smith’s History of New York, 103; Chalmers’s Annals, 590; 2d 
Burke’s Uistory of Virginia, 310, 315 and 317; Ist British Empire in Ameri- 
ca, 395. 

(37) 2d Burke, 312. 


6 
nineties otal 


rsa dn te nn 


ONAL AAI a A A a i A Cin eet inrrenndtine me 


RE Ar Ciel DA oR TE tt ke tate eer 


fa Wie ae b0tAw 


Ac AT a ew es rim mn gaara ml tt tes sens tial 


ae ee Oren ete 


A eomid edt ‘to. enountecamonty od of binges inoborq Jeonn w fe do 


{noma voOyg tucieotorT yloviewline aslo inoanyojia oil? ug 


a TARDE “0 enaray30 


baalgnd ni tageds worl nd 7 eolqoD Yo disob orf 
‘he of Bauriaos aly wort oT: bomeee. cow Tavatiecey. 
-qn.9H,. (06) 2000 olut ai levine e ‘Hoelodoi 4. fiay ii 3 4 
sonpnillaiai to sompoh sldgrobienos » hovaveeoq avait on pest 

(iouidin lo biort boteveb adi enw ell .rotooreds Yo ymrotts & bos res 


bo <i 
aul ebywwot eooanrie end 193 oie ban downde ni shod 9 19HE * 
boislugst bie clomsten ‘to teahinos teomty oil) yd borave9 198 ui 































2 
ty 


“Oo, Of to yaihnwOo alt Oy aow od avo oft To tora rT cilq 
usw ml ,bantyralt yo olgouy onl) lo wovet ond ci OF bags a 
“il fiatn atlgit oft oF ocoupitel ni woitavob aid wl e anes et). 
all . .besdvildates wel yd as ulowds tastentorl ody 40" foe i 

oi ish he assole ods whan bas ; giasy eit asw talog TH 


oxieaie, bigour orf doidy ‘sogetaavba oni fs boreynsbao 9: Sei. 
; ‘ 


Spat Limes ISU MRI yuiteilionog (llerotrog eid mon boviwsb ¢ aes 
0M) Yo sraciits) ods oi ‘foe rvial Baushoasmeoos lo ysltiost 14 
4m eer oF .wotientiz elf Yo asonasaruuonty ont bar oil 
z9inolo ait Yo reqraa) ott oF betgnbe zovjorg ai Sogegaa @ 
atuilivaes of barsle slao tltaeniuno bus bobieorg od doidw } 
singh Ye heoneart9 fog od} O) bevorgor tert nol Wo soul is 
oi? nog dnokiittiw. bowtgvaas Shyoog old diiw yloow hoxiet od 
“1949 hun eotisty hvisstitan veilientt orow vould doidw diiw esig of 
“seas Mhiovel Hb wepeoods of goxixq boidiieib bas 2oRio 
snihot bax 3 enioohk bag Quilts win  oohin anidady To alive 
“Meek, tin Yo: OLNIAV EOD alt wit avouesh (Heong loom ny 
iis end bo arrodisinened BRDIG Ad > galt efi AOA i bonava09 ad , wd 
ny en alaspilnilivt 2th bawdl ad nol pele tu gnivinl | (VE) 1 


“inte oil) sleuile Ineleotort oft ho Yitno9e bas esitiodif ons baa 
“10 od To enol: ox Jeomt ol? oasood won ofl “ub § od} Yo bro 


' i. 
lo satiny 5 #784) ease ist on ait » sta gmoonte tha ati atk aad 5 ve 
1b 


Sa. bess sine ndig 8 gone holedtsi¥t bhaatoy ye 
e1ish® Yo Goa oils MOL 9ON OT eid yd gral, on} Yo 1 


bi 002 jalanitA coors COL shot wail Yo powitl ale ae). 
i ‘iwsad wi ry patie jel (THC bie ete ote ae cionill ‘aah 

RM ng Ng ghee Ve te 

= +, — 


ot Ta PG i | 4 
Par, a 


ied OY ce PRN TL I PIL od at 
NEE LE a ri 
sis . 


of;2 HISTORY OF 'THE ROYAL eee 


mended, and the orthodox churches were crowded as full as they 
could hold.’ Annapolis being the child of the Protestant r mm 
lution, and its establishment one of the favorite measures of the 
colony, his constant endeavors were used to improve and in- 
crease it. (35) 

Yet laudable as these efforts were, at the bottom of all Jay an 
inordinate ambition and vanity, which could not brook any thing 
sie abating like opposition, or a disposition to call his abilities 
on into question; and when galled by these, he was 
unable to coutro! his temper, and became even vindictive. He 
was ¢hus involved in several controversies with the Assembly, to- 
wards the close of his administration. His proceedings against 
the celebrated John Coode; aud Clarke, and Sly, who were al- 
lezed to be his abettors, fully wustrate this part of his character. 
Coode had proveked lis indignation, by calling his administra- 
tion into question, and by the intimation, that as he had pulled 
down one government, he might lend his aid to the overthrow of 
another, Being returned asa member to the house of delegates, 
in J696, Nicholson objected to him, as ‘having been in holy 
erders;”’ and refused to administerto him the oath of office. The 
lower house insisted upon their exclusive right of judging of the 
qualifications of their own members; and that in Coode’s case, 
the objection was idie, as he had been a member for nearly twenty 
years. The governor, determined not to yicld the point, sum- 
moned several of the most distinguished lawyers of the province 
to the upper house; who gave it as their opinion, that “his hav- 
ing been in holy orders, stamped upon him an indelible character 
which the ordinary alone could remove.” The Jower house still 
adhered to their original ground, notwithstanding the remon- 
sirauces of the governor and his council; which at length re- 
vealed the true secret of the objection, by representing him ‘as 
a meddling and contradictory spirit, who had already cost the 
country more money than he was worth.” The governor, find- 
ing them unyielding, refused to qualify him; and the house were 

thus obliged to proceed to business without him. (39) Having 
dismissed Coode from all his employments, and caused him to 


(38) British Pmpire in America, vol. Ist, 333. 
(39) Upper House Journals of 1696, 903 and 904. 
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be indicted for blasphemy; he fellowed up his attempts to ap- 
prehend him, with an ardor which never abated during his whole 
administration, and which manifested more of vindictive personal 
feeling, than of regard either foy church or state. (40) His pro- 
ceedings against Clarke, a lawyer of St. Mary’s, and Sly, the re- 
lative of Coode, are filled with the same spirit; for their principal 
offences scem te pave consisted in ascribing to him certain acts 
of licentiousness, 28 making part of his early history, which did 
not very well comport with his new born zeal for the church. 
(41) Yet wheu his personal animosity was not thus excited, his 
edministration was calculated{to win the favor of the people; 
and this, with ail his aberrations, he appears to have enjoyed in a 
considerable degree, even down to the period of his removal. 
(42) | 

The external relations of the province, during his administration, 
evolved no events which produced any permanent effect upon its 


‘External. rela. GOVernment or condition. They are remarkable 


tious of the colo- : = : ; : 
ny duringhigad. ODly, for the introduction of that system of general 


ministration. —_ contribution amongst the colonies, in the defence of 
the frontiers against the French; which was kept up by the 
crown, until the final expulsion of the French from Canada. 
The settlements of tne French in Canada had now become formi- 
dable. Extending their fortifications along the lakes, the struggle 
for mastery, which endured for more than half a century, was 


(40) See supra, page 230. + 

(41) The proceedings against them will be found in the Council Proceed- 
ings, Liber X, 56 to 66;—and in the records of the provincial courts of that 
period. The acts which these persons aseribed to him, if true, might very 
properly be called “The Memorabilia” of governor Nicholson; for they are 
more unparalicled even than the luxurious Cleopatra’s solution of peurls. 

(42) See the address of the Assembly of 18th October, 1694, which com- 
mends, in the very highest terms, his efforts in the cause of the gospel and 
the Protestant religion, in the instruction of youth by the establishment of 
free schools, and his care for the security and defence of the province;—that 
of 2d October, 1696, equally complimentary, which remarks, ‘He hath 
always treated us with justice, not considering so much his own as our good;” 
and that, at the period of his removal, of 12th November, 1698, signed by the 
councillors, burgesses, justices of the provincial court, members of the bar, 
and jurors, returning him their thanks for the many services he had render- 
ed the colony whilst governor. Council Proceedings, Liber F PF, 791, 921 and 
1029. See also the preamble to the Act of July, 1696, chap. 17. 
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already commenced between them and the English colonies, 
The principal resistance. to their encroachments, which the 


French had hitherto encountered, arose from the implacable hos- . 


tility of the Five Nations ; whose position, on the borders of New 
York, had materially contributed to its defence. Peculiarly ex- 
posed by its situation, as the frontier colony, to the attacks of the 
French, that province had hitherto relied, in a great measure, 
upon its own resources; and the other colonies, whilst they 
reaped the benefits of their efforts, were exempt from the perils 
aud burdens of their defence. The French war, ensuing upon 
the accession of king William, rendered a new system of 
defence necessary. The government of New York now began 
to look to the sister colonies, for assistance in repelling the ag- 
gressions of the common enemy. In April, 1692, she addressed 
to the government of Maryland, a most earnest solicitation for 
her aid in keeping up the garrison of Albany, which (says she) 


isthe frontier garrison of all the English plantations on the main 


of America, and by the loss of which we must lose our indians 
aiso. (42) It was soon followed by a letter from the king, en- 
joming it upon Maryland, in general terms, to give assistance to 
New York; (43) but these general requisitions being attended 
with little effect, the king transmitted new instructions to ‘the 
colonies in 1694, in which the quota of assistance, to be furnished 
by each colony, was particularly defined. (44) ‘Thus began, in 
Maryland, the system of crown requisitions, which was ever after- 
wards kept up in the general operations of the colonies against 
the common enemy. The plan of their united efforts being con- 
certed, the king’s instructions to the colonies allotted to each 
the quota ofmen and moncy to be furnished by it for the common 
enterprise. These requisitions, although intended to be impera- 
live, were not always regarded as such. They had to pass 
through the ordeal of the colonial Assemblies, upon whom alone 
it depended to give them energy, and by whom they were car- 
ned into effect, when it suited the convenience of their colonies. 
In Maryland, they were frequently disregarded both at this and 
other periods of her colonial history. To narrate particularly 


(42) Council Proceedings, Liber F I, 613 and 673. 
(43) Same Liber, FF, 791. 
(44) Same Liber, HD. part 2d, 138. 
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all the transactions of this administration in connexion with 
them, down to the treaty of Ryswick in 1697, would be an use- 
less task. (45) They were received with a very ill grace by 
the Assembly of Maryland, at this period: and obedience 
to them was generally declined, upon the plea of inability to 
incur more than the expense of their own frontier defences. 
Some of these transactions present an amusing contrast between 
the past and present condition of Maryland and New York: (46) 
and the general results of the system to which they belonged, 
are stillinteresting in the colonial history. This system of re- 
guisitions, imperfect as its obligations were, in some measure 


(45) The various proceedings of the government of Maryland, in relation 
to these requisitions, will be seen in Council Proceedings, Lib. FF, 613, 673, 
791, 802, 831 and 893. Liber H D, No. 2, 138, 144, 148, 191, 251, 276, 
307 and 372.. 

(46) The calls made upon Maryland for her assistance were exceedingly 
harassing toher Assemblies. The quota réquired of her at the session of Oc- 
tober, 1695, was £133 ; but the Assembly represented the provinceas utterly 
unable to meet the requisition, and resolved to petition the crown for relief 
from it. In this exigency, the governor came forward and offered to advance. 
the money. Ilis offer was gladly accepted, and the money transmitted. 
About that period, Thomas Tasker, the treasurer of Maryland, was sent by 
governor Nicholscn, on an embassy to New York, with a small sum of moncy 
for her relief. Tasker was instructed to represent the difficulty with which 
that sum was raised, and the utter inability of the colony to meet any further 
demands upon her ; and to desire the government of New York to send com- 
missioners to Maryland, by whom they might be satisfied as to her distressed 
condition. The following is the Council record of the result of Mr. Tasker’s 
embassy : 

““ His Excellency was pleased to ask Captain Tasker, what answer the 
Council of New York government gave concerning sending some person from 
thence to be at our assemblies here : to which he says, it was answered to 
him that it was too erpensive to send one, for that their last messenger had 
cost their government £19 sterling. Thereupon the Hon. Col. Nicholas Green- 
berry, then present, informed his Excellency and the Board, that the said 
messenger was at no expenses during the time he staid on this side the bay, 
being the place where his business lay; but does withal observe, as also 
seyeral others of the gentlemen of the council, that he kept drunkening up 
and down, and was of very ill and rude behaviour during his stay here: and 
that it was no wonder for him to bring them in such an account of expenses, 
considering the character his brother Vander Brugh, at New Castle, bears.” Couns 
cil Proceedings of dth October, 1695, FF, 831. 
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imparted to the Enelish colonies the character cf a confederacy. 
It familiarized them to the advantages and necessity of union. 
{i led them to regard cach other, net as rival dependencies, but 
as sister colonies. Jt promoted an intercourse between their in- 
habitants, which eminently tended to render them one people 
in manners and habits of thinking, although living under distinct 
governments. Above all, it taught them to rely upon their own 
cnergics for protectioa, and trained them to al: the expedients 
of self defence. 

This administration is also remarkable for the establishment of 
a public post. A general post-office establishment for the colo- 


. . . oy . . = 3 i M “. 
Public post esta NES, Was instituted by the English government in 


RiShEC? 1710; before which period, it is generally believed 


to have been unknown in them, <A public post was, however, 
established in Mayyland, at the instance of governor Nicholson, 
as early as 1605. The post route established, extended from a 
point en the Potomac, through Annapolis, to Philadelphia. A 
number of stations, on the route, were designated as places for 
the receipt or deposit of letters. (47) The postman was bound 
to travel the route cight times a year; and it was his duty to 
carry all public messages, and to bring and leave all packets and 
letters for the inhabitants of the province, according to their di- 
rection; for which services, he was allowed, out of the public 
money, an annual salary of £50 sterling. The system was de- 
fective, because it was not made to defray its own expenses by a 
charge for conveyance ; but it was kept up until 1698, when, by 
the death of the postman originally employed, it was suffered to 
drop, and does not appear to have been afterwards revived. (48) 

The character and influence of the succeeding administra- 
tions of governors Blackiston, Seymour, and Hart, were in gene- 


+ wo . . ye . 
(47) The route designated began ‘‘at Newton’s Point, upon Wicomico 
river,” and ran thence “to Allen’s mill, thence to Benedict Leonard Town, 
tueuce over Patuxent river to George Lingan’s, thence to Larkin’s, thence to 


South river, thence to Annapolis, thenee to Kent, thence to Williamstadt, ° 


thence to Daniel Toats’s, thence to Adam Peterson’s, thence to New Castle, 
and thence to Philadelphia.” 

(48) Proceedings of Upper House for 1695, Liber FF, 821; Council Pro- 
ceedings of 1695, Liber HD, part 2d, 174 ; of 1698, Liber X, 44. 
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Administrations Tal, favourable to the liberties and prosperity of the 
Mackinon sey, colony. Blackiston, who qualified as its governor 
mour,and Hart. 6y the Qd of January, 1698, (old style,) acted as 
such until near the close of the year 1701; when, in. conse- 
quence of the fecble state of his health, he was, at his own soli- 
citation, permitted to return to England... He was a man of 
honor and integrity, and enjoyed in a ligh degree the affections 
and contidence of the colony. ‘The strongest evidence of their 
undiminished respect for his character, is found in the fact, that 
after jiis return to England, he was employed by the Assembly as 
the agent of the colony, to protect its interests with the crown 
and parliament. (49) Upon his departure, the administration of 
the government devolved upon Colonel Edward Lloyd, the presi- 
dent of the council; in whose hands it remained, until the arri- 
val of governor Seymour, in the spring of 1704. (50) Not- 
withstanding the difference between this governor and the assem- 
bly about the chartering of Annapolis, the transactions and ac- 
counts of that period represent him to us as an estimable man, 
whose general conduct in the province gave satisfaction. By 
his death, in 1709, the government again devolved upon Colonel 
Lloyd, by whom it was administered until the arrival of gover- 
nor Hart, in J714. 

The history of the foreign relations of the province, during 
these administrations, presents nothing of moment in connexion 
Attempts, during 
these Adminis 


trations, to de- 


stroy the charter the charter and proprietary governments. These il- 
governments. IS 


tempts which were made in England to break down 


lustrate the constant policy of england with refer- 


ence to the colonies; which was probably quickened at this pe- 


riod, in consequence of the occasional disregard of the king’s re- 
quisitions by the colonial Assemblies. The more subtle mode of 
destroying their liberties, by a system of parliamentary taxation, 
had not yet been devised. It was reserved for the memorable 
ministry of Grenville. At that early period, the direct destruc- 
tion of the charters was the clumsy expedient for getting rid of 
their checks upon the crown. Ii is but justice, however, to re- 
mark, that throughout every period of their history, the colonies 


(49) Upper House Proceedings, from 1699 to 1714, Libor WIT J, 240. 
(50) British Empire in America, vol. Ist, 334. 
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Fas 


held in their bosoms some treacherous friends; who, like Mjj- 


ton’s evil spirit, were ever whispering into the ear of the niinis- 


try, the promptings of their own ambition or malignity against 


colonial independence. Representing the colonists, either as 
animated by factious opposition, or as aiming at independence ; 
and diminishing, to the view of the mother government, the ha- 
zard of an attempt upon their liberties ; these Dolons effected more 
to the prejudice of the colonies, than a host of open enemies. 
At the period of which we are treating, the colonies found an ene- 
my ofthis description in the person of governor Nicholson. He 
had been translated from the government of Maryland to that of 
Virvinia. One of his carliest efforts, after his removal to the latter, 
was to press upon its Assembly the adoption of the quota sys- 
tem for the defence of New York, enjoined by the king’s re- 
quisitions of 1691-95, Although backed by fresh injunctions 
from the king, he was foiled by the firmness of that Assembly ; 
w hich still resolutely declined its adoption, alleging, in justifica- 
tion, ‘‘that no fort which was built in New York, could in the 
least avail to the defence and security of Virginia; which might 


be invaded by either the French or Indians, without coming - 


within one hundred miles of any such fort.’ (51) Enraged at his 
disappointment, he now transmitted several memorials to the 
king, including one from Quarry, his satellite, and a member of 
his council. Quarry’s memorial represented, “that the people 
of Virginia were numerous and rich, and full of republican no- 
tions and principles, which ought to be corrected and lowered 
in time; and that then or never was the time, to maintain the 
queen’s prerogative, and put a stop to those wrong, pernicious 
notions, which were improving daily, not only in Virginia, but 
in all her majesty’s other governments. <A. frown now, from her 
majesty, could do more than an army hereafter.” And in an- 
other memorial, which is said to have been their joint produc- 
tion, the direct proposition was submitted, “that all the English 
colunies of North America should be reduced under onc govern- 
ment, end one viceroy; and that a standing army be there kept up 
on foot to subdue the queen's enemies.” (82) Such was the char- 


(51) First British Empire in America, 399; 2d Burke’s Virginia, 322. 
(52) 2d Burke's Virginia, 326 and 327. 
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acter of the representations, which these minions of arbitrary 
power, in the colonies, were from time to time submitting to the 


crown. Under such influences, a bill .was brought into parlia-~ 


ment, in 1701, proposing the destruction of the charters of 
Massachusetts. New Wlamopshire, Rhode Island, Connecticut, 
East and West Jersey, Pennsylvania, Maryland, and the Ba- 
hama Islands; anc the conversion of their governments into 
unchartered revs! governments. The preamble to this bill as- 
signs as the reascn of the measure, ‘that the severing of such 
power and authority from the crown had been found, by experi- 
ence, prejadicial and repugnant to the trade of England, to the 
welfare of his majesty’s other plantations in America, and to his 
majesty’s revenue arising from the customs, by reason of many 
of these plantations, and those in authority there under them, 
by encouraging and countenancing pirates and unlawful traders, 
and otherwise.” (53) ‘The true reason being of too delicate a 
nature to be avowed, here was the usual ad¢ captandum appeal to 
the advantages of English trade. The agents of some of the 
colonies were heard before the House of Lords in opposition to 
this bill, and it was ultimately defeated; but there is reason 
(o believe that 1t had the sanction of the crown. In July, 1701, 
a letter was addressed by the lords cominissioners of trade to the 
government of Maryland; which was manifestly connected with 
the designs of this bill,.and was intended to promote them, by 


the accumulation of objections to the proprietary governments. 


It instructed the governor to collect, and transmit speedily to 
them, “the best information in relation to the il conduct of pro- 
prietary governments, especially of Maryland, when under that 
government; and of the adjacent proprictary governments of 
Pennsylvania and the Jerseys.” This letter was laid by the Go- 
vernor before the council, in November, 170]. The feeble ob- 
jections to the antecedent proprietary government of Maryland, 
which this cali clicited, form the very best answer to the alleged 
causes of the revolution. From the character and inclinations of 
the representation now made by the couneil, it is manifest, that if 
that government had been characterized by the acts of oppression 
ascribed to it by the Protestant Associators, such acts would hase 


(53) Pitkin’s United States, vol. Ist, p. 121. 


ene ete alite rear | 


‘ wes 2 : — saehaineintidinietan cei cine Abie janes 
ER AA RRP SN te ON et OO LAR CON BAL ALAR AALS tA RIS, es oie 


Det Ve 


peewee he ree ea 


PE BA Net PPAR NARA AN ARIA IIS: 


4 ty = Foto ® 


eee 


1s PP TP ORY By: CMR A ree FY h'y' ne3y da dealt bake. Ho a ae +i ae LP, Wisi lun. Bi ie 





) 





Ge © anadyahh qo TRON peep 


Qievidte lo enoiaine sibgdy dSiter aaolteotaos quot’ adh ‘to totam 
ol OF ghitindyue ont oF Sine MOR Bheew eiadhas only at i i ~ 
‘essing oar blepotd gnw. Nid 9 aseonioatinn adie ah Seen 
‘fo eretmds. oft WW nolooeah alt ‘gatieclqung SATE ria “yacae ae 
siroitounoD heaptal ebotih Ovidbanpenn A Wat atvsandones G 
“ott alt baw, neha apie mired is iil peut bat 
















“28 rid mre ‘ot ani ue sedusaillecivckg avon borne 
ifoiia’ Ve gaits oe Oily pad” owes wilt Yo “woesad adh ee: 
-ixoqxa 4d Jbirnot need bed mneis,add mod ynedina fag re 
adi oF hinlvall Yo ebaxt od oF tesiepudort bite niin 
dul ov bus saoinand ie sro ‘othe ee - baal a 


asa ae une ciindyas «it bBo’ bi edoithbunslg seo we ; 
robin ) litvidled Bee sorrig yaionsmoituos bas yutgmtosite yds 
a weoitsh ook Yo pated itosmot out oft (60) “oviwiadiy a | 
ot hraqas aotwmlians Wy isuee ot asw overt Lowows od of owted ” We 
wil) Wobe to wjurords oll .obed Heilgnt Yo goustasvhs of 
ov nosidteonpyo i YH! Yo sewoll ot sidlod btsou orow esinolos 
woashy al ood! and: boanslob votscithe: anw Yi bite | Jhid’ seal 7 
Jett. what al tenons vidi lo noise odlt Bail i tads ovoifod op e 
oft 03 obit! to AOMOPRAMIOD ebval ott ad poss bha ow sottol a i, 
iw haloonies qiesttas ce Ba toile betty lt Yo team reg 
vd yitiods siomorg of hobaslist vem pie; flict eit Yo eagiaa ody” 
anomie (iatsihqery oil ot econooilo To novsienryess rt Wy a 
a) wage tiieact Bie toolles of romavoy off botauvent ee ia 
| to Joubaos Ut oft'ot noitelot ni motendrtotat teod oft” iad) © 
snd obi iolw baslytell lo yieiosqes Pignintavog Renkin she 
lo elianinevey wsloiqory Inoonjhe oft Yo bas ;Iaomemrey onra1svo Re a 
-of) oilt yd biel enw vont eit“ eqoetol oilt bad rinselyenngs pa _ hg 
do obdost af? LOTT asdusre af fioauds ‘od¥ orled roma | ‘ Mee, 
duisl(islt Yo jnominrovog yiniohgory tnoboootem olf of emoinaey 7 
biol oltiy oats of jowen'e lead riov oly ao) bonita ey att dois ie | 
to enoleniloni ban wien oft mort snoitnlovey 3d) Yo eoeneo 
Vi sels ‘bactbiiesien zi # Hoanos od yd them wor KoiaIiaa— qat oy 
Hiilewsygqo lo ston oft yO boxiratosinls woad hed tomayatog 
ord nyee® thas nee stonsioonsl, tastaniord ree yds iba 


gay: 7 


det 4 set or ei oi tt 


ty 


oe Ba re thes Baal es a a tT a 
PS BST Ry 


RTA ROTI ONES N ETS ITT NOE ALIA SIRT TOE IES 


ov #  ° HISTORY OF THE ROYAL [Ilist. View. 


been presented in high relief. Yet the only objections which 
it alleges against the former government are, ‘that under it there 


was no oath of allegiance to the crown, but only the oaths of ” 


office and that of fidelity to the proprictary; that the laws of 
the province were not transmitted to the king for allowance ; 
that there were no appeals to England from the decisions of 
its courts, and that the judgment of the upper house of As- 
sembly was final in all causes; that two of his Majesty’s col- 
lectors at Patuxent, Mr. Rousby and Mr. Pain, were mur- 
dered in the execution of their office, but they will not say 
that the same was properly chargeable upon the government; 
and that the tonnage duty of 14d. per ton, being in its erigin 
a fort duty, did properly belong to the province.” ‘Their re- 
plies, as to Pennsylvania and the Jerseys, manifest no great 
degree of good will towards those governments. ‘The former, 
they represent as having been the harbor of fugitive seamen 
und debtors, and runaway servants; and as having been much 
resorted to of late years by pirates. ‘As to the Jerseys, (say 
they.) having no commerce with them, they being remote, we 
can only say, that they have been a receptacle of pirates with 
their effects, and have given encouragement to illegal traders 
running their goods there.” (54) | 
It must not, however, be imagined, from the character of 
these answers, that the people of Maryland were favorable to 
Opposition of the design of merging their distinct colonial go- 
the colony to the 5 : : 
scheme of agen- vernment in one having general superintendance 
eral union of the : : : : 
colonies iniol. over the colonics. Their wishes did not extend 
heyond the continuance of their separate royal government; 
and they were particularly averse, at that period, to schemes for 
the union of the colonies under one government. At the ses- 
sion of 1704, a formal remonstrance was drawn .up under the 
directions of the Assembly, “suggesting such reasons (says the 
reeord,) as may induce her Majesty to put a stop to all proceed- 
ings levelled against the constitution of this province by the 
governor of New York.” (55) What these proceedings were, 
the histories of New York, within our reach, do not inform us. 


(54) See this representation of the Council, in Council Proceedings of 
29th November, 1701, Liber X, 974, 
(55) Upper House Journals from 1699 te 17J4—391. 
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It seems probable, however, that this remoustrance had reference 
to the plan of union amongst the. colonies, which 1s said to have 
been projected shortly before that period, and under which there 
was to be a general congress, consisting of two deputies from each 
colony, having power to adjust all differences amongst the colo- 
nies, to determine and assess the quotas to be contributed by 
each for the general defence, to bring to justice fugitive debtors 
and criminals, and to protect from injury the commerce of each 
colony. At the head of this government was to be placed a 
royal commissioner, residing at New York, as the governor of that 
colony; who was to be ex officio ‘president of the congress, 
andthe commander in chiefof the colonial forces. (66) The etice- 
tuation of such a scheme, at that early period, might have been 
attended with most disastrous results to the colonies. It was 
not, however, seriously urged; and the. Assembly, or Council 
transactions, do not again allude to any such project during this 
period. e) 

The design for the destruction of the charter and proprietary 
governments was again revived, in parliament, at the session of 
1715, immediately after the restoration of the province to Lord 
Baltimore. It required all the energies of the proprietaries and 
New attack up- colomial Assemblies, and their respective agents, to 
nis defeat this attempt. Petitions against the measure 
were preferred from all the colonies to be affected by it. Amongst 
these was one preferred, on behalf of the infant Lord Baltimore, 
by his guardians: which entreated that his province might be ex- 
cepted from it, inasmuch as he and his brothers and sisters, who 
had lately become Protestants, depended for their support upon 
the revenue of the province, which would be taken away by this 
measure, and was estimated by them at £3000 per annum. (57) 
The united efforts of the colonies at length occasioned the aban- 
donment of the bill; and the newly restored proprictary of Ma- 
ryland was admitted to the full enjoyment of his government, 
which subsisied from this period until the commencement of the 
American revolution, without further interruption. 


(56) See the details of this project in Ist Pitkin’s United States, 141. 
(57) Anderson’s Commerce, 287 to 290, which states the substance of the 
petition preferred by the colonies. 
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Thesinformation furnished by our records as to the popula- 
tion and trede of the colony during this era, is meagre and im- 
sateiatétt the pled by the records of the Plantation Office in En- 
ieee ne gland. An admirable 3mprovement in the royal ad- 
ministration or supervision of the colonies, was introduced in the 
year 1695, by the establishment of a standing council for them; 
the members of which were styled “The Lerds Commissioners 
for Trade and Piantations.”. For many years before the institu- 
tion of that board, all subjects having relation to the colonies, 
which were brought under the consideration of the English gov- 
vernment, were referred to special committees of the privy coun- 
cil, whose duties did not extend beyond the subjeets particu- 
larly referred. But the commercial and manufacturing inter- 
ests of the mother country had now become too important to be 
thus administered. Hence this permanent Board of Commis- 
signers, Which was invested with powers and dutics of a most ex- 
tensive character, with reference not only to the colonial inter- 
ests, but also to the commerce and manufactures of England it- 
self, . It was mace a part of its duty to keep up a correspondence 
with the colonial governments, and to obtain from them, from 
time to time, full information as to the trade and general condi- 
tion of their colonies. (68) In 1697, a series of enquiries were 

‘addressed by this board to the government of Maryland, from the 
replies to which we collect nearly all the authentic information 
we possess as to its statistical condition during this period. Ano- 
ther set of imstructions were transmitted by it, in 1699, to gov- 
ernor Blackiston, directing him to return to it a full account of 
the population, designating the number of men, women and chil- 
dren; and distinguishing them, as free, servants, or slaves; and 
also to have a general survey made of the province, and of cach 
county; and to cause an exact map of these to be drawn and 
transmitted to it. We are unable to say whether these instruc- 
tions were carried into effect. The existing records of the 
province furnish no evidence that they were, and perhaps they 
Were not attended to, in consequence of the departure of govern- 
or Blackistone for Rueland. An accurate map of Maryland, made 

(58) Anderson’s Commerce, 168 and 169. Preface to Chalmer’s collec- 
tion of opinions, page 7. 
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at that early period, is now a desideratum : and the propricty of so- 
liciting an examination of the plantation records, for the purpose 
of ascertaining if it were ever completed, is humbly submitted to 
the consideration of its Assembly. 

The population of the colony was not much increased during 
the royal government. In 1689, it contained about twenty-five 
Its population. thousand inhabitants; and in 1710, only thirty theu- 
sand. (59) Immigration, the principal cause of the rapid  in- 
crease in the population of the colony during the preceding era, 
had ina greut degree ceased. ‘But few or no families have 
come into the province to reside, of late years, (says the report 
of the Assembly, in 1697.) Some single persons, mostly wo- 
men, are of late come from England or Ireland, in the quality 
of servants, in all about sixty souls. Indeed, the low price 
which the planter hath of late been constrained to accept from 
the merchant, hath obliged many here, finding their industry 
would not supply their necessities, to try their fortunes celse- 
where, to the apparent and considerable diminution of the num- 
ber of our inhabitants, compared with preceding years and lists.” 
(60) The population had never been much increased by emi- 
grants from other colonies; and the principal causes which had 
hitherto induced emigration from England, had now ceased to 
operate. Under the proprictary covernment, it was a city of re- 
fuge to all who sought shelter from civil or religious oppression. 
The Catholic here found peace and security; and the non-conform- 
ing Protestant came hither, to enjoy, under a Catholic ruler, the 
toleration denied to him by his Protestant brethren. The enemy 


of arbitrary prerogative found it here in subjection to the laws; - 


and the friend of civil liberty discovered, in the organization and 
powers of the provincial Assembly, the essential features of a go- 
vernment based upon the people’s will. In these respects, it 
then presented a striking contrast, not only to the condition of 
the mother country, but also to that of most of the sister colonies ; 
but the contrast had now ceased. Maryland was now under a 
royal government; and its people subject to the restrictions of 
an established church. To the Catholic, it offered nothing but 


, (59) British Empire in America, vol. 1, p. 341. 
(60) Report of Sth June, 1697, by the General Assembly to the Commiis- 
sioners of Trade, in Upper ilouse Proceedings, Liber FF, 942 and 944. 
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disqualification and penalties; and to the non-conforming Prot: «- 

tant, it now gave no privileges, which he could not enjoy in Ens- 

land, under the system of Protestant toleration established by 
the revolution. At the same time, many of the temporal induce- 
ments to sctilers were removed. Lands were no longer given 
as a bounty to emigrants; and the controversies about his land 
‘rights, in which the proprietary was involved for several years 
after the revolution, rendered it difficult to obtain grants from him 
upon acceptable terms. During the first years of the royal go- 
vernment, the husbandry of the province appears to have been 
in a distressed condition, but little calculated to invite emigrants. 
“The trade of this province, (says the report of the Assembly in 
1697,) ebbs and flows according to the rise or fall of tobacco in 
the market of England; but yet it is manifest and apparent that, 
universally, less crops are made of late than formerly; that is to 
say, of tobacco: for that the most and best land for that purpose, 
is cleared and now worn out, which indeed thereby becomes 
better for tillage; and the late grievous losses sustained by the 
death of cattle, hath sufficiently cautioned the inhabitants, by 
tillage to make better provision: against the late unusual hard 
Winter, and to plant less tobacco; and especially the country is 
in want of servants and negroes.” (61) Hence the settlements 
were not much extended during this era; and the only new 
countics erected, were Prince George’s, in 1695, and Queen 
Anne’s, in 1706. , 

The pursuits of the colony underwent no change. Tobacco 
was still its staple, and almost the only article produced for ex- 
Itx trade and portation. Planting tobacco was the general pur- 
525 ad la suit;. and besides the planters, there were some 
carpenters, coopers, and a few other artisans; the whole num- 
ber of whom is estimated, by the report of 1697, as only consti- 
tuting about the one sixticth of the whole population. Manu- 


(G1) The years 1694 and 1695 are described in the provincial records as 
years of unusual scarcity and suffering in the colony, from the effects of 
which, upon its husbandry, it did not recover for several years afterwards. 
A regular ceusus was taken of the cattle and hogs, which had perished 
during these two seasons, from which it appeared that the number of cattle 
lost during the time, was 25,429, and of hogs 62,373. Council Proceedings, 
Liber H. IT, 2, p. 2d, 303. 
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factonies were still unknown in the province; and the colonists 
depended entirely upon England for the most necessary articles 
of consumption. Ina few familes, coarse clothing was manu-- 
factured, out of the wool of the province, for the use of their 
servants; and in Somerset and Dorchester, some attempts were 
made by a few pezsens, at a period when there was an extreme 
difficulty in precuring English goods, to manufacture linen and 
wooilen cloths; “ which they were reduced to (says the report of 
1697,) by absolute necessity, and without which many persons 
had peristied; and this house believes, that when the like ne- 
cessity fulls on them or any other of this province, the like pre- 
servation wil! be endeavored.” (62) How cautiously they vindi- 
cated their feeble attempts at manufacturing the very necessaries 
of life, to escape the censure of the all-grasping spirit of England, 
ever jealous of every thing that tended, in the least degree, 
to weaken the entire dependence of her colonies, or to diminish 
the gains: of her monopolies. There are no data fiom which 
we can collect an accurate estimate of the value of the exports 
of the colony. Tobacco was the only export of much value. 
To use the forcibie expression of another, “it was their meat, 
drink, clothing and money.” (63) The trade in this article was 
carricd on almost exclusively with Ingland. The trade else- 
where was very inconsiderable; and that consisted in the trade 
to the West Indies, in beef, pork, pipe staves, timber, and 


small quantities of tobacco; and in the trade with the New- 


Englanders, for rum, molasses, fish, and wooden wares; for 
the traflic in which latter article the New Englanders were 
conspicuous even at that early period. The shipping of the co- 
lony was very inconsiderable. The trade with England was car- 
ried on entirely in English slips; and the trade with the West 
Indies principally in. New England vessels. The military de- 


fences of the province consisted entirely in its militia; and of 


(62) There is little or no woolen manufacture, (says the author of the 
British Finpire in America, written about the year 1709,) followed by any 
of the inhabitants, except what is done in Somerset county "—Yol. Ist, 343. 
It would seem from this, that the attempt in Somerset, had partially sue- 
ceeded in establishing Uhe nianufacture. 


(63) Ist British Empire, $13. 
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naval power it was utterly destitute, there not being single 
vessel in the employ of the government. (G4) 

From this general view of the statistical condition of the co- 
lony, it is evident that its power and resources were but little in- 
creased during this era. It was still a feeble and dependent 
settlement, trammelled im its trade, limited in its resources, and 
humble in its aims. The events of this era were unfavorabic, 
both to the increase of its population, and its extension over 
the surface of the province. Hence its inhabitants still clustered 
along the bay and the mouths of its tributaries; and a large and 
fertile portion of its territory was yet unexplored. Yet it pos- 
sessed all the elements of power and wealth. It enjoyed a frce 
government. It contained an industrious, energetic, and self- 
relying population. It presented an extensive and unexhausted 
territory, to:tempt the enterprise, and diversify the pursuits of its 
people. Untoward circumstances might retard its progress; 
but ultimate prosperity was assured to a colony thus situated. 
To the succeeding era it belonged, to call these latent energies 
into action; and to develope strength and resources, not only 
equal to her own protection, but even bidding proud defiance to 
the oppressions of the parent. 


(G4) These details, as to the trade and pursuits of the colony, are collect- 
ed from the report of the governor and council to the commissioners of trade, 
in 1697, (which see in Council Proceedings, Liber F F, 942 to947:) and “the 
British Empire in America.” 
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CHAPTER IV. . veo 


HISTORY OF THE GOVERNMENT OF MARYLAND, FROM THE 
RESTORATION TO THE TREATY OF PARIS. 


FroM an examination of the causes and character of the 
Protestant revolution in Maryland, as developed in the preceding 
chapter, it is manifest, that as far as the proprietary was personally 
Suspension of Connected with the transactions of that period, his 


i ieti o = 
poverninent ney government had fallen without a crime. The cha- 


attributabl see ee 
oabedainstre’ racter of Charles Calvert, as displayed in his wise 


Se / and virtuous administration of the province, for 
many years anterior to that revolution, is of itself sufficient 
for his vindication, against any suspicion of hostility to the civil 
or religious liberties of the people, predicated either upon the 
occurrence of the revolution, or the vague and unsupported accu- 
sations of “the Associators.” It has been seen also, that such 
a suspicion is at war, with all the evidences of his conduct, and 
the inferences as to his motives, which can be collected from the 
recorded transactions of the colony itself, before and after that 
revolution. ‘The addresses of the provincial Assemblies, whilst 
the colony was yet under his government, breathe nothing but 
respect for his character, and gratitude for his administration. 
The revolution accomplished, and the royal government fully 
established, the character of his administration became again and 
again the subject of investigation. His land rights, and private 
revenues derived from the province, were regarded as public 
grievances: yet we look in vain through the spirited transactions 
of the Assemblies, under the new government, in opposition to 
these, even for charges of mal-administration, to sustain such a 
Suspicion. At a later period, it became the interest of the 
crown, in its attacks upon the proprictary governments generally, 
to accumulate objections to them, derived drom the experience of 
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one 


their operation. The government of Maryland was in the hand: 


.. of men, many of whom were prominent actors in the transaction 


4 


of the revolution, and were yet imbued with the religious and 
pelitical excitements of that period. To such as these waz 
the appeal made, for the experience of Maryland; and they 
were invited to the attack, by the restricted direction to report 
merely the ill conduct of the proprietaries. Interest and inchi- 
nation sustained this invitation; and the memorials of abused 
power, if they ever existed, were yet fresh around them; yet 
their reply to the inquiries of the commissioners of trade, does 
not even insinuate the charge of proprictary oppression. 

The true cause of the Jong continued suspension of the pro- 
prietary government, 1s found im the single fact, that the propric- 
tary wasa Catholic. The inhabitants of Maryland being princi- 
‘True cause of Pally Protestants, the inclinations of the colony con- 
Heecspeason “curred with the obvious policy of the crown, in 
establishing and sustaining the royal government. The repeat- 
ed efforts to re-establish the pretensions of the deposed James and 
his more chivalrous son to the English throne, kept the minds of 
the Enghsh people in a state of continual apprehension, as to the 
security of the Protestant succession. Unfortunately for the pro- 
fessors of the Catholic religion, by the force of circumstances 
which it. is not necessary. to detail, their religious persuasions 
became identified, in the public mind, with opposition to the 
principles of the revolution. Their political disfranchisement 
was the consequence. Charles Calvert, the deposed proprietary, 
shared the common fate of his Catholic brethren. Sustained and 
protected by the crown in the enjoyment of his mere private 
rights, the general jealousy of Catholic power denied him the 
government of the province. 

Perceiving the full force of this cause of exclusion, which was 
gaining fresh vigor from the renewed efforts of the Pretender, the 
Restoration of Proprictary never returned to the province, and 
the govermmnent. 215 ndoned all hopes of the restoration of the pro- 
prictary government in his own person. He submitted ‘quietly 
to his own loss of power, for the sake of the religion in which 
he had grown up. For his children, his feelings presenibed a dil 
ferent course. Ilis interests in the province would be their prin- 


Cipal patrimony; and these were in continual jeopardy, whilst 
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they were divorced from the powers of government. For his 
family, he saw nothing in prospect, but disfranchisement, and 
perhaps ruin, in adherence to a proscribed faith; and yieldi 1g 
to the anxieties of a parent, he induced his son and heir apparent, 
Benedict Leonsrd Calvert, to embrace the doctrines of the esta- 
blished church. Dy his death, on the 20th of February, 1714, 
(old style} at the advanced age of eighty-four, the succession to his 


estates in the prevince was cast upon his son, who was then a 
member of the English parliament. Benedict Leonard, Calvert 
survived his father scarcely long enough to be formally recoc- 
nized as proprictary,; and by his death, on the 16th of April, 
1715, the title to the province devolved upon his infant son, 
Charles Caivert. This son, as well as the other children of the 
late proprietary, after the admission of the latter into the Protes- 
tant church, were educated in the doctrines of the established 
religion ; and therefore the causes for the suspension of the pro- 
prietary governinent had now ceased to exist. The claims of 
the Baltimore family were now fully acknowledged, and sustain- 
ed by George I., tie new monarch of England; by whom the 
proprietary government was restored, in May, 1718, in the per- 
son of the infant proprietary. The administration of it was im- 
mediately assumed, in his name, by his guardian, lord Guilford; 

and a commission ‘or the office of governor issued, under the 
joint names of the proprictary and his guardian, to John Hart, 
the late royal governor of the province. — 

The restoration of the proprietary government, was not mark- 
ed either by open discontent, or extraordinary rejoicing, on the 
Its effects upon Part of the people of the province. An interval of 
che eatony: twenty-six -years had separated them from that co- 

vernment. The causes of the excitement, which occasioned 
its overthrow, had ina great degree subsided; but with these 
had also passed away, many of the recollections which endeared 
itand would have welcomed its return. he proprictaries, who 
had administered that government, were gone; and it was now 
restored in the person of a youth and a stranger, who had yet to 

win the personal attachment of his people. Upon a govern- 

ment of laws, such as that of Maryland, a mere change of its 

head has but little effect. The only apprehensions, even in the 

minds of the more timid, related to the security of the establish- 
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ed religion; and these did not look to immediate danger, jnas- 
much as the new proprietary was an open professor of that reli- 
gion. Yet these apprehensions existed in the minds of some, 
and were now seized upon, to justify the passage of acts, giving 
to the new government a character more exclusively Protestant 
even than that of the royal government which preceded it. 
A test oath, requiring the abjuration of the Pretender’s claims, 
had been introduced in 1704, which was kept up during the con- 


FPretusive cha. tinuance of the royal government. (1) But it was 


racter given to it 
ty new — test 
oaths, 


reserved for the period of the restoration, to esta- 
blish_ a test-oath, requiring not only the abju- 
ration of the political claims of the Pretender, but also the re- 
nunciation of some of the essential doctrines of the Catholic 
church. The succession to the English throne, as regulated by 
parliament, having passed into the Brunswick family in the per- 
son of George I., new test oaths were prescribed in England for 
the further security of the Protestant succession ; (2) which, how- 
ever well adapted to the condition of England, were not de- 
manded by the circumstances of the colony, or the feelings and 
power of the Catholic interest within it. The restoration of the 
proprictary, who was as yet a novitiate in the Protestant religion, 
was, however, the signal for alarm in the province.. The predis- 
position to this was increased, immediately afler the restoration, 
by the silly act of a few persons in drinking the health of the 
Pretender, conduct which savored more of folly than of treason. 
The apprehension of a plot for the establishment. of the Preten- 
<ler’s power in the colony, was ridiculous; and the apprehension 
of danger from it, still more so. It was, however, enough to 
induce the Assembly of the province to follow the example of 
the English parliament. At the first session of Assembly held 
under the restored government, an act was passed, which intro- 
duced the qualifying test oaths of England in all their rigor, and 
effectually excluded the Catholics from all participation in the 
government, All persons, holding any office or place of public 
trust within the province, were, by this act, required to take 
certain oaths, called the oaths of allegiance, abhorrency, and ab- 


(1) Act of April, 1704, chap. 11, which was superseded by the act of 1715, 
chap. 30. 
(2) Statute Ist George Ist.chap. 13. 
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juration; which substantially consisted, in acknowledging king 
George as the supreme head both of church and state, in deny- 
ing the right of any foreign power or prelate to exercise any spi- 
ritual jurisdiction within the English dominions, and in abjuring 
the claims of the Pretender; and they were also required to de- 
clare their disbelicf of the doctrine of transubstantiation. None 


_were capable of holding oflices or places of trust, who refused 


to take these tests; and in case of such refusal, if the person re- 
fusing attempted to hold or exercise any such office, his commis- 
sion or appointment was declared void, and he himself subjected 
to severe penalties. The government of Maryland thus became, 
and continued until the revolution, exclusively Protestant; and 
the Catholics were taxed to sustain a religion and a government, 
to which they were emphatically strangers. (3) 

From the re-establishment of the proprietary government until 
the treaty of Paris, its internal administration presents but few 
General results vents, which interest by their details, or instruct by 


of the proprieta- : 
ry administra. their results. Apart from the mere wars of words 


ciaite. “hg -DetHeenl the provincial assemblies and the gover- 
nors, or between the two houses of Assembly, about their respec- 
tive privileges and powers, or the constitutional rights of the pro- 
vince, it was a period of almost unbroken tranquility. ‘The 
laws and institutions of the colony now acquired a settled and 


(3) Act of 1716, chap. 5th. ‘his system of disqualifications was carricd 


still further by the act of 1718, chap. Ist. All professing Catholics were - 


rendered incapanle of yoting, unless they qualified themselves, by taking the 
several test-oaths, and making the declaration, prescribed by the act of 1716 ; 


-and all judges of elections were empowered to tender these oaths and de- 


claration, to “‘any person suspected to be a Papist or popishly inclined ;” and 
upon his refusal thus to qualify, they might reject his vote. These were the 
mere legal disqualifications of the Catholics ; but they fell short of the actual 
oppressions practised upon them during many periods of this era. When 
laws degrade, individuals learn to practise wanton outrage ; the former stig- 
matize, the latter catch its spirit, and make its example an excuse for oppres- 
sion. ence the personal animosity of the Protestants against the Catholics 
of Maryland, was at one period carried to such an extent, that, as we are in- 
formed, the latter were even excluded from social intercourse with the for- 
mer, were not permitted to walk in front of the State House, and were actual- 
ly obliged to wear swords for their personal protection.-—Life of Charles 
Carroll of Carrolton, in Biography of Signers, 8th vol., 240. 
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“permanent character, and a degree of consistence which had 


hitherto been unknown in their history. The reader, who has 
liad occasion to examine the legislation of Maryland before this 
period, must have remarked its peculiarly fluctaating character. 
All was temporary, ail was subjected to repeated changes. This 
state of the provincial legislation was, in some measure, the con- 
sequence of that continual variation in the condition and pur- 
suits of a colony, which always marks the first years of its esta- 
blishment. Yet even this is not sufficient to account wholly for 
it. There was a general disinclination, in Maryland, to the 
enactment of permanent laws. No change could be made in 
cuch laws, but by some new act of legislation requiring the pro- 
prietary’s assent; and the Assemblies were always unwilling to 
render themselves dependent upon his will, for relief from a law, 
which might be found, by expericnee, to be inconvenient or op- 
pressive. They preferred temporary laws, which would expire 
by their own limitation, and might be re-enacted if found saluta- 
ry. Their legislation this assumed the character of a system of 
cxpedtents, As to revenne bills, this discreet Jealousy was che- 
rished down to the latest period of the colonial government; but 
the legislation upon mere private rights and remedies, now ac- 
quired a more permanent character. The last Assembly which 
vas held under the royal government, the Assembly of 1715, is as 
conspicuous in our statute book, even at this day, as “ the bless- 
ed parliament” in that of Hngland. A body of permanent laws 
was then adopted, which, for their comprehensiveness and ar- 
rangement, are almost entitled to the name of “‘a code.” They 
formed the substratum of the statute law of the province, even 
down to the revolution; and the subsequent legislation of the 
colony effected no very material alterations in the system of 
general law then established. Several of the important statutes 
of that session are in force at this day. The history of the seve- 
raf provincial offices, hereafter to be presented, will also exhibit 
a more regular and settled organization of them, about the com- 
mencement of this era. The internal administration of the go- 
vernment from this period, was, therefore, in general, but the 
regular and ordinary operation of established forms: and pre- 
sents nothing worthy of record, in the history of that govern- 
ment, but the unceasing and unwearied vigilance of the Assem- 
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‘all the after transactions of the colony. 


. 


Chap. IV.) - TO THE TREATY OF PARIS. | 969 


blics and the people, in preserving the spirit of those forms, and 
in restraining the power of their rulers within their proper or- 
bits. At every period of this cra, the cye resis upon memorials 
of the constitutional liberty of Maryland. 

The controversy about the extension of the English statutes, 
origiuated in 1722; and the discussions connected with it, ¢ 
Controversp  CUpied nearly the whole attention of the ne 
wbout the exten- vntil its termination. The origin of that contro- 
glish statutes. ~ Vorsy, the principles involved in it, and the manner 
of its termination, have already been detailed; (-£) and the read- 
cr, in recurring to it, will perceive, that in the inquiries to which 
it led, and the principles it brought into view, it extended far be- 


yond the immediate subject. It ranged over all their chartered 
‘tights and privileges, and’shed over these all the force and per- 


spicuity which the ablest writers and debaters of the province 
could impart. It familiarized the people of the colony with the 
character and extent of these rights, and instilled into their minds 
just notions of government. A ‘Trojan war in. its duration, it 
nourished, in the breasts of the colonists, a spirit of stern and 
sturdy adherence to their rights, which was perceived and felt in 


’ 


A new occasion for its exercise soon presented itself. From 


the close of this controversy about the statutes in 1732, until 
Disputes about 1739, the history of the colony presents nothing of 


the proprietary 


Revenue, moment, but the transactions connected with the 


disputed boundaries between it and the province of Pennsylvania, 
of which a full account has already been given. (5) In 1739, began 
the dissentions about the proprictary revenue, between the lower 


house of Asseinbly and the governors, which endured until the 


downfall of the proprietary government. The origin, nature, and 
results of the contests, relative to the tobacco and tonnage du- 
fies, have already been fully described. (6) It will. therefore sul- 
fice to remark, that at the session of 1739, the levying of these 
duties by the proprictary was brought under the consideration of 
the Asseinbly. ‘The introduction of this subject led, as usual, to a 


(4) Supra, Introduction, chap. 3d, 121 to 128. 
(5) Supra, Introduction, chapter Ist. 
(G6) Supra, 176 and 178. 
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thoratigh examination of the proprictary encroachments upon the 
rights of the colony; and a series of resolves were then adopted 
by the lower house, denouncing as manifestly arbitrary and Mleval, 
the levying of these duties, the settling of officers fees by procla- 
mation ‘or ordinance, and the creation of new offices with new 
fees without the assent of the Assembly. (7) That house resolved, 
therefore, to employ an agent resident at London, for the protec- 
tion of the colony and the redress of these grievances; who 
should be empowered to bring them immediately under the con- 
sideration of the king in council, in the event of the proprictary’s 
refusal to remove them. (8) The act proposing the appointment 
of an agent being opposed by the upper house, the measure was 
vindicated by the lower house, in-a message worthy of prescr- 
vation for its laconic boldness. . “ The people of Maryland, (say 
they) think the proprietary takes money from them unlawfully. 
The proprietary says, he hasa right to take that money. This mat- 
ter must be determined by his majesty, who 1s indifferent to both. 
The proprietary is at home, and has this very money to enable him 
to negotiate the affair on‘his part. “The people have no way of 
negotiating it on theirs, but by employing fit persons in London 
to act for them. These persons must be paid for their trouble; and 
this bill proposes to raise a fund for that purpose.” (9) This bill 
was finally rejected by the upper house ; but the measure was still 
adhered to, and accomplished by the lower house. Messrs. 
James Calder, Charles Carroll, Vachel Denton, Thomas Gassaway, 
Philip Hammond, Edward Sprigg, Turner Wooton, Osborn 
Sprigg, and John Magruder, were now appointed as a commit- 
tee of that house, with power to employ an agent at London; to 
whom, they were instructed to transmit copies of all the laws and 
documents, relative to the subject in controversy. At the same 
period, an address to the proprietary, and an address to the king, 
were prepared by that house; the latter of which was to be pre- 
sented, only in the event of the proprietary’s refusal to accede to 
their requests. These decisive measures gave rise to an angry 
controversy between the governor and the Jower house, which ex- 
ended its influence to all the intercourse between them for seve- 


: (7) Journals 9th June, 1739, 
(8) Journals of June Sth, 1739, 
(9) Journals. of June 9th, 1739. 
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ral years. The Assembly was immediately prorogued, and every 
effort used by the governor and council, to prevent the commit- 
tee from accomphshing their duties. Contending that all the 
powers ef this committee had ceased, by the prorogation of the 
house; they imstrucied the oflicers of the province, to disregard 
every command or request, made under the authority of that 
committee. All ‘the efforts of the committee to procure the 
necessary records, were thus frustrated, and their proceedings. 
thus suspended, uniil the session of 1740. At that session, the 
lower liouse returned with renewed vigor to the purposes of the 
session of 1739, and at length obtained from the executive, a 
reluctant grant of free access to the records. Being thus furnished 
with the necessary documents, T’erdinando John Parris, of Lon- 
don, was now retained as the agent of the colony; to whom these 
documents and the addresses of the lower house were transmit- 
ted. The address to the proprietary, was responded to by him ina 
reply of the most conciliatory character, which was submitted to 
the Assembly in May, 1744. Professing the utmost willingness 


to redress their grievances, he assured the Assembly of his confi- 


dence in the people of the province; in terms as gratifying to 
them, as they were honorable to himself. ‘As for any person’s 
presuming to represent his majesty’s faithful subjects of England, 
and my good tenants, as a factious or clamorous people, or disaf- 
fected to his majesty, or ill disposed to me, you may be assured, 
(says he) they have met, and will mect with that discountenance 
they deserve ; and as you have lately given testimony of your sin- 
cere attachment to his majesty’s person and government, and are 
so kind as to assure-me, you never had it in your thoughts to 
abridge me in any of my rights, I may with great truth likewise 
affirm, that the laws have been, and shall be, my only guide.” 
(19) Our records do not inform us what was the issue of the 
address to the crown, nor even whether it was ever presented. 
We learn from them only, that these negotiations never led to 
any definitive adjustment of the matters in controversy, either by 
the proprietary or the crown; and that alter this period, ‘the 
efforts for redress in this mode, appear to have been abandoned 
by the Assembly. . Some of the grievances complained of, were 


(10) Journals of May 2d, 1744. 
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now removed. Fines upon alienations by devise, had been 
formally relinquished by the proprietary, in 1742; (11) and 
officers fees were established by law, at the session of May, 17-47. 
(1}) But the tobacco and tonnage duties, which were the princi- 
pal subjects of remonstrance, were collected until the close of 
the proprietary government; and their collection formed a stand- 
ing theme of complaint, to which the lower house of Assembly 
continually recurred, as a justification for their opposition to the 
measures of the government, or for their refusal to grant further 
supplies. . ! . ' ley 
During the progress of these negotiations, there were cer- 
tain transactions of the colony, connected with its foreign re- 
Indian treaty of lations, which are worthy of notice, not only for 
ee the objects they accomplished, but also for the 
striking illustration they afford, of the Jofty stand then taken by 
the lower house of Assembly, and of the high notions which it 
entertained as. to its powers and prerogatives. The Six Na- 
tions of Indians have already been alluded to, as occupying 
a border position between the French and English colonies, 
which gave them a power and influence in the struggles between 
these colonies, always to be dreaded, and always to be concilia- 
ted. Immediately after the first settlement of the French along 
the lakes of Canada, a relentless and sanguinary warfare was 


waged between them and ‘these tribes of Indians. This engen- 


dered an enduring hostility, which concurred with the interests 
of the Six Nations, in originally inclining them to the side of the 
English colonies. Yet it required all the address of the Eng- 
lish to retain these savage allies, against the perfidious arts and 
seductive proffers of thcir enemies. The Six Nations soon un- 
derstood the advantages of their position ; and they became mer- 
cenaries, whose assistance was to be bought. In every moment 
of emergency, it was found necessary to conciliate them, and to 
ensure their assistance by the distribution of presents; anda sys- 
tem of contribution for the purchase of these presents, Was soon 
established in the more exposed colonies, which was kept up un- 
ul the extinction of the French power by the treaty of Paris. 
Maryland was one of the states. which gencrally co-operated 


(11) Supra, 175. “ 
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with New York, in the contributions for this purpose. These 
tribes also laid claim to a considerable portion of the territory of 
Maryland, lying along the river Susquehanna and Potomac; and 
although their claims had not yet been asserted in such a man- 
ner as to bring them into open collision with the government of 
Maryland, they were yet a source of discontents which it was ex- 
pedient to remove. At the session of 3742, the subject being 
brought under the consideration of the Assembly, the lower house 
concurred with the governor, in his views as to the propriety of 
extinguishing these claims by treaty with the Six Nations, and 
ussented to the deputation of commissioners to Albany for the 
purpose of negotiating it. That house, however, claimed the 
right of participating in the appointment of the commissioners ; 
and accordingly appointed, as commissioners on their part, Dr. 
Robert King and Charles Carroll, to act in conjunction with such. 
as might be appointed by the governor and council. (21) To 
their own commissioners they gave private instructions, which 
were very full and explicit as to all the objects of the mission, 
and by which they were restricted as to the amount to be ex- 
pended in presents. (13) The exercise of these powers gave 
great offence to the governor, by whom they were regarded as in- 
fringements of his prerogatives. He therefore withheld from them 
his sanction; and the negotiation was consequently suspended, un- 
til the session of May, 1744. At that session, he urged upon the 
lower house, with great earnestness, the propriety of withdrawing 
their instructions to the commissioners; but all jis entreaties and 
remonstrances were unavailing. They adhered with unshaken 
firmness to the right which they had claimed, as incident to their 
control over the public interests and the public revenue; and the 
governor, highly incensed at their pertinacity, was at length dri- 
ven to the necessity, of appointing the commissioners upon his 
own responsibility, and of accomplishing the objects of the mis- 
sion by the ordinary revenue of the government. ‘The commis- 
sioners appointed by him were, Edmund Jennings, Philip Tho- 
mas, Robert King, and Thomas Colville, by whom a treaty was 
concluded with the chiefs of the Six Nations, atthe town of Lan- 


(12) Journals of 26th and 29th October, 1442. 
(13) These instructions are published at large, on the Journals of J0Us. 
May 1744. 
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O28 HISTORY FROM TITE RESTORATION {Elist. View. 
caster, Pennsylvania, on the 30th June, 1744, under which their 


claims to the territory of Maryland were‘utterly extinguished. 


cag Homie 

From the period of these transactions until the commence- 
ment of the French war, in 1754, the history of the province pre- 
State of the Co. Schts no events calculated to illustrate, either its v0 
sey a ottvec, Yernment, or the charactef and condition of its peo- 


that treaty and ‘ay Billie : 
the French war. ple. ‘Chis interval was characterised, by a pecu- 


liarly tranquil and prosperous condition of the colony. In the 
war with France, which was terminated by the treaty of Aix-la- 
Chapelle, Maryland scarcely participated. Its designs and ope- 


(14) This treaty has sometimes been referred to, as if it had definitively 
adjusted the western limits of the State. 1t will appear, however, from an 
examination of it, that it does not profess to determine these limits, but 
merely extinguishes the Indian claims throughout the Maryland settlements, 
without drawing into question the extent of the province. The following is 
the tenor of that part of the treaty,'which relates to the cession, 

“Now know ye, that for and in consideration of the sum of three 
hundred pounds, current money of Pennsylvania, paid and delivered to 
the above named sachems or chiefs, partly in goods and partly in gold 
money, by the said commissioners, they the said sachems or chiefs, on 
behalf of the said nations, do hereby renounce and disclaim to the right 
honorable the Lord Baltimore, lord proprietary of the said province of Ma- 
ryland, his heirs and assigns, all pretence of right or claim whatsoever, of the 
said Six Nations, ‘of, in, or to any lands that lie on Potomac, alias Cohonga- 
routan, or Susquehanna rivers, or in any other place between the great bay of 
Chesapeake and a line beginning at about two miles above the uppermost fork 
of Cohongaroutan or Potomac on the north branch of the said fork; near 
which fork, Captain Thomas Cresap has a hunting or trading cabin, and from 
thenee by a north course to the boundaries of the province of Peansylvania, 
aod so with the bounds of the said province of Pennsylvania to Susquehanna 
river ; but in case such limits shall not include the present inhabitants or set~ 
tlers, thenso many line or lines, course or courses, from the said two miles 
above the fork, to the outermost inhabitant or settlement, as shal] include 
every settlement and inhabitant of Maryland, and from thence by anorth line 
to the bounds of the province of Pennsylvania, shall be deemed and construed 
the limits intended by these presents ; anything herein before contained to the 
contrary, notwithstanding. And the said sachems or chiefs do hereby, on be- 
half of the said six united nations, declare their consent and agreement to bo, 
that every person or persons whatsoever, who now is, or shall be hereafter, 
settled or seated in any part of the said province, so asto be out of the limits 
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rations were tco remote, to menace immediate danger to herself, 
or to induce her to depart from her established policy of embark- 
ing in the general warfare of the colonies, only so far as it was 
necessary for her own defence and security. Her participation 
in it, was therefore limited to 2 small contribution of money. 
The internal relations of the colony, during this interval, were 
equally free from embarrassments. The causes of dissension 
between the proprietary and the Assembhies, although not re- 
mored, were lulled to repose; and the colony scemed to rest 
with confidence upon the moderation and justice of the proprie- 
tary. His assurances of his regard for their rights and inte- 
rests, and of his willingness to protect them in any manner 
which would not ccmpromit. his own, were stamped with a sin- 
cerity that for a time allayed the public discontents; and before 


| they were revived, the colony was under the government of anew 


proprietary. © | ps 
By the death of Charles Lord Baltimore, (the fifth of that title) 
on the 23d of April, 1751, the government of Maryland’ passed 


Death of the pro. to the hands of his infant son J’rederick. Charles 
prietary and 


—haracter of hig Calvert had governed the province for thirty-six 


administration. : “: 26; , : “ph: 
years, with a spirit that acquired for his administra- 


tion the general character of virtue and moderation. The pe- 
riod of his government, was one fruitful in sources of infernal 
dissension, which no policy could have averted. ‘The lower 


house of Assembly now began to claim an equal rank, in point - 


of privilese, with the English house of Commons; and_ their 
claims were, in some instances, advanced not only beyond what 
had been their accustomed powers, but even to an extent un- 
warranted either by their parallel or the charter of the province. 
The very novelty of some of their pretensions, made them 
more jealous of encroachments upon them; and the sarcasms 
and ridicule, with which they were injudiciously resisted by the 


aforesaid, shall nevertheless continue in their peaceable possessions free and 
undisturbed, and be esteemed as brethren by the Six Nations. In witness 
whereof, the said sachems or chiefs, for themselves, and on behalf of the 
people of the Six Nations aforesaid, have hereunto set their hands and seals, 
the thirtieth day of June, in the year of our Lord, one thousand seyea hua- 
dred and forty-four. 
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governors of the province, and particularly by governors Bladen 
and Ogle, contributed to sustain a constant jealousy between the 
Assemblies and the executive, which often fancied danger even 
where there was no cause for apprehension. Yet this jealousy, 
although it awakened occasional discontents, did not degenerate 
into settled hostility, nor abate the attachment of the colony to 
the government and person of the proprietary; and in its ulti- 
mate results, it did but the more endear its colonial institutions, 
by bringing into view and contrast their peculiar freedom. The 
proprietary himself, was never ‘charged with any deliberate de- 
signs against their liberties; and the occasional differences be- 
tween him and lis people, were followed by a renewed attach- 
ment, the more ardent from ifs very suspension. ‘The death of 
the proprietary, in this interval of tranquillity, left his character 
in the fullness of its honor; and the.memory of his virtues re- 
mained, to renew the attachments Bs the colny in the person of 
his infant son. 

The course of Maryland, during the French war, which com- 
menced in 1754, and was closed by the treaty of Paris, in 1763, 
Course of Mary. appears to have been but little understood by most 
Pretan ote the of the writers who have treated of the events of 
i, that war. By the British government, it was con- 
sidered one of obstinate and unreasonable opposition to its wish- 
es and the general interests of the colonies. By some of the sis- 
ter colonies it was deeply censured, as a sclfish disregard of the 
mutual obligations of the colonics to protect each other: and in 
some of thein, so high did the public indignation mount, that the 
design of applying to parliament to coerce her to come heartily 
into the common cause was in agitation. (15) Jer course is 
rendered still more memorable by its ultimate results. The want 
of her eflicient co-operation, was seriously felt in several of the 
campaigns of this wat. The requisitions of the crown for the 
supply of men and money, although backed by the entreaties 
and remonstrances of her governors, were, in almost every in- 
stance, disregarded by the Assembly; and the repeated disre- 
gard of these, made the English government fully sensible of 
the inefliciency of the requisition system, to give it command of 


(15) Franklin’s Works, 4th vol. 123; Ist Pitkin’s United States, 204. 
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the resources of its colonies. That government now discovered 
that the humble colonies, whom it had hitherto locked upon as 
mere purveyors for its commerce, and instruments of its ambi- 
tion, were composed ofa resolute and self-willed people, claim- 
ing for themselves the exclusive rights of taxation and internal 
regulation, and the personal privileges of the most favoured Eng- 
lish subjects. To be thwarted by these, was more than the 
haughty ministers of England could brook. Mr. Pitt himself, 
who afterwards became the champion of American liberties, was 
so highly incensed at the course of Maryland, that he avowed 
his intention of bringing the colonies into such subjection, when 
peace should be restored, as would enable the Enclish govern- 
ment to compel obedience to their requisitions. (16) The ill 
feelings which it excited in some of the other. colonies, suggest- 
ed and encouraged this-desion; and it ultimately assumed a de- 
finite form, by the passage of the Stamp Act. ‘That act had other 
designs than the mere collection of revenue from the colonics. 
It was a mere experiment, in order to the full establishment of 
the supremacy of parliament over the colonies; and that experi- 
ment was, ina great measure, prompted by the neglect of the 
crown requisifions, during the preceding war, in several of the 
colonies, but especially in Maryland.’ Hence we find, that in 
the examination of Dr. Franklin, in 1766, when the repeal of the 
Stamp Act was under consideration, the conduct of Maryland. 
during that war, was brought up as one of the objections to its 
repeal. (17) If the requisitions of the crown had been fully and 


(16) Ist Gordon’s America, 97. 

(27) One of the queries propounded to him, during that examination, re- 
Jated to the course of Maryland in refusing to furnish her quotas. Franklin 
replied to this query in a manner which shows that he understood and ap- 
preciated the conduct of the Maryland Assemblies. ‘ Maryland,” says he 
‘‘has been much misrepresented in that matter. Maryland, to my know- 
ledge, never refused to contribute or grant aids to the crown. The Assem- 
blies, every year during the war, voted considerable sums, and formed bills 
to raise them. The bills were, according to the constitution of that pro- 
vince, sent up to the council or upper house for concurrence. Unhappy 
disputes between the two houses, arising from the defects of that constitution 
principally, rendered all the bills but one or two abortive. It is true, Mary- 
Jand did not then contribute its proportion, bul it teas, in my opinion, the 
Sault of the government, not of the people.”—Franklin’s Works, 4th vol. 122. 


Jn several of tho Pamphlets, written in vindication of the Stamp Act, the — 
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prewptly complied with in all the colonies, the necessity of 
strengthening her control over them, would net have been so 
urgent: and in the absence of a palliative for the act, the dan- 
gerous expedicnt of colonial taxation would scarcely have been 
ventured upon, cven by aneedy ministry. The events of this 
period are therefore highly interesting ; and require such a detail 
of them, as will fully elucidate the conduct of the colony. 

This war, so memorable for its results, was the last great 
struggle for. mastery. between the French and English co- 
Origin and. op Jomes of North America. The limits between the 
jects ofthis ware Wronch and English possessions, were vague, or 
undefined; and every cffort to render them definite, had hitherto 
proved ineffectual. On the north, Nova Scotia had been ceded 
by France to England, in 1713, under the treaty of Utrecht; but 
the exact limits ef this cession, were left to be ascertained by 
commissioners appointed under the treaty. Conflicting views, as 
io ris extent, soon arose. On the side of England, it was con- 
tended, that Nova Scotia, as ceded to her, embraced all the ter- 
riwery lying north of her former possessions, and between them 
wnd the St. Lawrence ; whilst it was alleged, on behalf of France, 
that it included only the peninsula formed by the Bay of Fundy, 

the Atlantic ocean, and the Gulf of St. Lawrence. The treaty 
of Aix-la-Chapelle fonnd these conflicting claims still unrecon- 
ciled; and being formed upon the principle of restoring all con- 
quests to the “statu quo ante bellum,” it again referred these 
differences to the adjustinent of commissioners. The negotia- 
tions of the commissioners were protracted until the occurrence 
of events, which enkindled a contest for territory, far more ex- 
tensive in its aims. The French settlements of Louisiana had 
now become populous and thriving, and were rapidly extending 
themselves along the Mississippi. As the pre-occupants of the 
Msstssippi, the French now Jaid claim to all the territory watered 
by that extensive river and its tributaries, and contended for the 
Allie shanies as the eastern limits of their possessions. On the other 


course of Maryland was continually appealed to, as shewing the inefficiency 
of the ordinary mode of raising revenue in the colonies, to meet the purposes 
of the huglish government ; and it was always described as one of wilful dis- 


regard of the general safety.—See Mr. Dulany’s Pamphlet against the Stamp 
Act, page 21. 
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hand, the English claims, and some of the English grants, extend- 
od from the Atlantic to the Pacific. In this more momentous 
controversy, the differences about their northern boundaries were 
soon merged. The French governor of Canada had the sagaci- 
ty to perceive, and the energy to prepare for, the crisis which 
was rapidly approsching. His fortifications were extended along 
the Jakes; and he now conceived the bold design of forming a 
complete communication between Louisiana and Canada, by a 
chain of fortifications extending along the Mississippi. The 
open conflict between the two powers was hastened on by oc- 
currences, which left. no time for the accomplishment of this de- 
sign, or the silent and peaceable pre-occupation of the territory 
claimed. A grant, located in the debateable territory west of the 
Alleghanies, had been made by the English government, in 
1749, to an association of individuals of wealth and influence, 
styling themselves the Ohio Company. To.accomplish its com- 
mercial purposes, trading posts were soon established under the 
direction of this company,.and extended even to the Ohio. To 
the French, this was the signal for alarm; and it was followed by 
prompt and decisive measures of reprisal on their part, indicat- 
ing their full determination to maintain their claims by the strong 
hand... Some of the English traders amongst the Indians, were 
seized and imprisoned; and one or two of the fortified trading 
posts of the company, were reduced and pillaged. A communi- 
cation was also opened, by the way of the Alleghany nver, 
between the French posts on the lakes and the Ohio, and 
troops stationed along the line of communication. ‘These un- 
equivocal acts of hostility, removed all doubts as to the ultimate 
designs of the French. Indignant at these outrages, the gover- 
nor of Virginia despatched Colonel Washington on a special 
embassy, for the purpose of requiring the immediate evacuation 
of the invaded territory. His demands were met by a reply, 
which left no 100m to hope for an amicable surrender of the 
French claims. In this emergency, hostilities were inevitable; 
and the safety of the English possessions demanded the utmost 
promptitude and vigor in their prosecution. 

Such were the primary causes of the war, in which Maryland 
was now required to embark. It was, in its origin, a mere con- 
test for territory, in which the province had no interest, except 
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Policy of the that of keeping the French and their savage ailics 


heey ne of at a distance ‘from her border. To Virginia it 
ie 0} 3 5 


this war. 


an extensive territory; and this consideration, added to the 
influence of the members of the Ohio Company, induced her 
to enter warmly into the’ preparations for hostilities. The 
English government perceived, at once, the dangerous conse- 
quences likely to result to her possessions, from these encroach- 
ments, if not instantly repelled: and therefore she entered fully 
into the spirit of Virginia. Upon the first manifestations of the 
designs of the French, circulars were addressed by the Earl of 
Holdernesse (then secretary of state) to the several colonies, en- 
joining it upon them generally, to resist by force all attempts to 
intrude upon or make settlements within the British possessions. 
That addressed to the colony of Maryland, was submitted to its 
Assembly, at October session, 1753; but its requisitions, although 
eustained and urged by its executive, were without effect. The 
lower house assured the governor, ‘that they were resolutely 
determined to repel any hostile imvasion of the province by any 
foreign power; and that they would cheerfully contribute to the 
defence of the neighboring colonies, when their circumstances 
required it; but they did not deem this a pressing occasion.” (18) 
This language indicated the course afterwards pursued by the 
colony, and their utter repugnance to embarking in a war of 


mere ambition.. The commands of England, the entreaties of © 


Virginia, and the remonstrances of their governor, were all in- 
suflicient to induce the house of Assembly to depart from this 
pohey; and Virginia was therefore compelled to enter unassisted 
into the campaign of 1754. (19) 

Yet whilst this colony thus withheld herself from active co- 
operation in enterprises not called for, by any direct attack upon 
her settlements, or those of the sister colonies, but merely intend- 
Transactions of Cd to anticipate their occurrence; she was not 


the Trovince j $ ; ‘ : 

Stee 1 with Unmindful of her obligations to contribute to the 
the proceeding ‘ ty te ’ a 
of we Albany Common defence. The requisitions of the English 


Convention. wat, : 
government, so far as they enjoined if upon her to 


(18) Journals of the House of Delegates, 5th and 6th November, 1753. 
(19) Journals of Tlouse of Delegates, 26th February, and oth and 8th of 
March, 1754. : 


was more important; for it involved her right to~ 
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send commissicners to the general convention at Albany, with 
presents to sceure ie ass Tatniee of the Indians, were cheerfully 
complied with. The sum of £500 was appropriated by the As- 
sembly, for the purchase of presents, and cominissioners were de- 
puted by the governor te represent Maryland in that convention. 
The objcets and operations of that convention, extended far be- 
yond the purpose contemplated by Maryland in the appointment 
of her commissioners. The necessity of union amongst the colo- 
nics, to mect the emergencies of the period, was forcibly incul- 
cated, m the circulars from the seerctary of state, and the instruc~ 
tions from the commissioncrs of trade, under which this conven- 
tion was assembled ; but by the Assembly of Maryland, these re- 
commendations .were regarded, as merely enjoining concerted 
and harmonious action amongst the. colonies, for the common 


defence. The formation of a confederated government, was not 


even remotely contemulated as one of their objects ; and if this de- 
sign had been discloscd, at any time before the deputation of her 
commissioners, she would, most probably, have receded from the 


‘whole measure. Her people were peculiarly attached to their 
-charter-government ; and jealous of all measures, which tended in 


any degree to diminish its independence. At every period of 
her colonial existence, the plan of a confederated government 
was therefore resisted with great unanimity. Yet such a govern- 
ment over the English colonies, had always been a desideratuin, 
in all their operations for a general defence; and the necessity 
of it, was pecularly felt at this critical juncture, when they were 
destined {o encounter the undivided cnergies of the Trench 
powerin America. Decply sensible of this, the members of the 
Albany convention, as soon as they had concluded their negotia- 
tions with the Indians, unanimously resolved, ‘That an union 
of the colonics was necessary for their preservation.”” Various 
plans of union were then submitted, of which the one ultimately 
adopted, was that proposed by Dr. Franklin. ‘To enter into the 
details of this scheme of confederacy, would lead us too far away 

from the purposes of this work. The proceedings of that con- 

vention, and the general features and tendencies of the govern- 

ment proposed by it, are already matters of history, and have 
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been described and illustrated by able writers. (20) Ik. Nie 


usual fate of all schemes of compromise, addressed to confict) 

jealousics. It was disapproved of by the crown, because it ys 

ed too much power in the colonies; aud rejected by the colosins 
ae because it gave too great a’ control over their operations to ihe 


ne 


crown. In Maryland, it encountered the most decided opposi- 


tion. When submitted to the Assembly, it was unanimously 
disapproved of by the lower house, “as tending to the destruc- 
tion of the rights and liberties of his majesty’s subjects in the 
province.’ An address to the governor was at the same time 
adopted, which contains the following’ forcible remonstrance 
against this plan of union. ‘* We do not conceive (says the ad- 
dress) that the commissioners were intended, or empowered, 

agree upon any plan of a proposed union of the colonies, to be 
laid before the parliament of Great Britain, with a view. to an 
act, by which one general government may be formed in Ameri- 
ex; and therefore do not deem it neccssary to enter into any 
particular notice of the minutes of their proceedings relative to it. 
But as it appears to us, we cannot, in consistence with our duty 
to our constituents, refrain from remarking, that the carrying of 
that plan into'execution, would ultimately subvert that happy 
form of government to which we are entitled under our charter, 
(the freedom of. which was, doubtless, the great inducement to 
our ancestors, to leave their friends and native country, and ven- 


ture their lives and fortunes among a fierce and savage people, 


in a rough, uncultivated world ;) and destroy the rights, liberties, 
: and property, of his majesty’s loyal subjects of this province.” (21) 
; During the progress of these transactions, the results of the 
campaign of 1754 had given to the French war a new aspect. 


” TEA The Virginia forces under Colonel icant had 
ceding Induly, been captured at the Little Meadows; and Port Du 
Quesne, just erected by the French at the sit > of 
the present town of Pittsburgh, menaced danger to the froatier 
settlements both of, Virginia and Maryland. The Assembly was 
a t ji (20) This plan of union, and the reasons sohick induced its illustrious author 
tm give it the form proposed, will be found at large in 4th vol. of Franklin’s 

Works.—See also Ist Pitkin’s United States, 143 and 429. 

(21) Journals of House of Delegates, of 10th March, 1755, ;' 
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ChapIV.j 2 ¢ TO THE TREATY OF * PATIS. IO DS 


immediately convened; and the mies of calcane instant pro- 

vision for the defence of the frontier, and the protection of the 
Indian allics, was urged upon it by the governor in the most 
earnest and forcible terms. (22) The occasion wag one of that 
very character, previously indicated by the colony, as entitled to 
her exertions; and the Assembly, true to its-obligations and pro- 
fessions, was now as prompt, as it had previously been remiss. 
The sum of £6000 was immediately appropriated, to be applied, 
under the direction of governor Sharpe, to the defence of the 
colony of Virginia, ae the relicf aud support of the wives and 
children of the Indian allies. (23) 

From this period until the commencement of the campaign of 
1796, Maryland bore no part in the contest; but her passiveness 


Inactivity of the 1S not attributable to her wine tess to aid the 
colony during 


© the campaigns of COMmMoOn cause. From the moment at which it be- 


Wotand 1795. came manifest that the security of the colonics 


was endangered, her Assemblies were ever ready to make such 


- appropriations for the general defence, as her circumstances 


would permit; but, unfortunately, disputes now arose between 
the two houses of Assembly, as to the mode of raising the reve- 
nue to meet these appropriations, which resulted in defeating the 


_appropriations themselves. Under the supply bill of 1754, va- 
rious taxes were imposed, to constitute a sinking fund for the re- 


demption of the issues authorized by that act.. Amongst these was 


ap increased tay on ordinary licenses, and a duty on imported ser- 


vants, embracing, by its general terms, transported convicts. In 
the subsequent supply bills, as passed by the lower house, these 
duties were continued as a‘part of the sinking fund for the dis- 
charge of the new appropriations. Their continuance was re- 
sisted by the governor and upper house, and as strenuously in- 
sisted on by the lower; and hence the defeat of the contem- 
plated appropriations of this period. The messages connect- 
ed with this controversy, form a highly interesting portion of our 
public documents, and reflect great lustre upon the lower house, 
from ‘the ability and firmness which characterize them. The 


(22) Governor's a Message in Journal of Mouse of Delegates, of 17th July, 
©4754, ; wo 
— 3) Act of July, J 1754, behege oth. , 
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pS ~  THISTORY FROM THE RUSTORATION (inst. View. 


hature of the controversy will show, that they were at issue upon 
important principles. 

The power to grant ordinary nee had alw ays been claim- 
ed and exercised by the governors of the province, as a branch 
Controversy » Of Proprietary power, and the revenue arising from 
on ordinary i, it, Was Claimed, end had generally been collected, 
al as a part of the private revenue of the proprietary: 
In some of the early laws, however, this revenue had some- 
fimes been applied fo public uses; and upon these, and the 
natare of the fund itself, the lower house soon founded a claim 
to it, as public revenue, always subject to their application. 
The urgency of the occasion, had induced the governor and 


council to assent to. the duty on these licenses imposed. by 


the act of 1754; but the attempt to continue it was. strenu-— 


ously resisted as an invasion of proprictary prerogative.. An 
Open conflict as to the nature of this fund, at once ensued; 
and it was now solemnly resolved by the lower house, ‘that 
the fines arising on ordinary licenses, were,.and always had 
been, the undoubted right of the country; and that the lord 
propnetary of the province, by his prerogative, had no right to 
impose, or levy by way of fine, tax, or duty, any sum of money 
on any person whatsoever.” To the principles of this resolve 
they sturdily adhered. | ; Vinge 3 

The objections to the duty on convicts, ippéat to have been 
clicited by the controversy about the license duty, and to have 
haractes , been advanced by the upper house, as a mere cover 


that relative’ e ‘ r 
ihe daiy gi cdue dt? their more serious objections to the latter. The 


y cd . . . . eae 
aa practice of transporting convicts into the colonies, 


was introduced at an early period, and had been very far extend- 
ed by the statutes passed in the reign of George [., authorizing 
transportation as a commutation punishment for clergyable felo- 
nies. The number of transported convicts had so much increased 
under these statutes, that at this period there were not less than 
three or four hundred annually transported into Maryland. (24) 


(24) Ist Pitkin’s U. States,133. A writer in the Maryland Gazette of 
30th July, 1767, gives us ahigher estimate. I suppose (says he) that for 
theso last thirty years, communibus annis, there have been at least 600 con- 
victs per year imported into this provinces and these have probably gone 
into 400 families.’ After answering some objections to their importation 
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Chap. 1V.) TO THE-TREATY OF PARIS. 209 


The introduction of such a population, was a source of great 
complaint amongst the colonists; and although they did not 
venture to put themselves in direct opposition to the statutes, 
by prohibiting the importation of convicts, they deemed it a fit 
subject for taxation. The manner of their importation encou- 
raved this measure. The convicts were transported by private 
shippers, under a contract with the government; and were sold 


because of the contagious discases likely to be communicated by them, he 
further remarks—“ This makes at least 400 to one, that they do no injury to 
the country in the way complained of: and the people’s continuing to buy 
and reccive them so constantly, shows plainly the generalsense of the coun- 
try about the matter ; notwithstanding a few gentlemen seem so angry that 
convicts are imported here at all, and would, if they could, by spreading this 


- terror, prevent the people’s buyingthem. Iconfess ] am one, says he, who 
think a young country cannot be settled, culfivated, and improved, without 


people of some sort: and that it is much better for the country to reccive 
convicts than slaves. The wicked and bad amongst them, that come into this 
province, mostly run away to the northward, mix with their people, and pass 
for honest men : whilst those more innocent, and whocame for very smal} 
offences, serve their times out here, behave well, and become useful people.” 

This attempt to justify the Convict Trade, elicited two able and spirited 
replies over the signatures of ‘* Philanthropos” and ‘*C. D.” appearing in 
Grecne’s Gazette of 20th August, 1767, in which the writer of the first article 


is handled ‘ with the gloyes off. “ His remarks (says Philanthropos) remind . 


me of the observation of a great philosopher, who alleges that there is a 
certain race of men ofso seifish a cast, that they would even set a neighbour’s 
house on fire, for the convenience of roasting an egg at the blaze. That 
these are not the reveries of fanciful speculatists, the author now under con- 
sideration is ina great measure a proof ; for who, buta man swayed with the 
most sordid selfishness, would endeavor to disarm the people of all caution 
againstsuch imminent danger, lest their just apprehensions should interfere 
with bis little schemes of profit? And who but such a man would appear 
publicly as an advocate for the importation of felons, the scourings of jails, 
and the abandoned outcasts of the British nation, asa mode in any sort eligi- 
ble for peoplinga young country ?” In another part of his reply he remarks, 


“Jn confining the indignation because of their importation to afew, and 


representing that the general sense of the people is in favor of this vile impor- 
tation, he is guilty of the most shameful misrepresentation and the grossest 
calumny upon the whole province. What opinion must our mother country, 
and our sister colonics, entertain of our virtue, when they sce it confidently 
asserted in the Marylaud Gazette, that we are fund of peopling our country 
With the most abandoned proiligates in the universe? Is this the way to 
purge ourselves from that false and bitter reproach, so commonly thrown 
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$010 HISTORY FROM THE RESTORATION — (Hist. View. 


in the colonies fer the advautage of the shipper. (25) Their 
{ransportation was, therefore, a most gainful species of coin. 
merce, in the hands of private individuals; and as such, was as 
fair a subject for ihe nnpositios of a duty, as imported merchan- 
dize. In Pennsylvania, 2 poll tax was imposed on imported 
convicts as early as L729; and in Virginia and Maryland, attempts 
had been made ata still earher period, to restrain the evils arising 
from their‘ importation. (26) When the general duty on im- 
ported servants was imposed by the act of 1754, no objection 
was made to it by the upper house, because it embraced con- 
vicis; and tae duty was collected for the redemption of the ap- 
propriations of that act, until the close of the war. But the 
continuance of it, in the new supply bills, was resisted, as being 
in conflict with the acts of parliament authorizing the importa- 
tion. During the vendency of the controversy, the subject was 
brought under the consideration of the attorney-general of Eng- 
Jand, (Mr. Murray, afterwards lord Mansfield,) who pronounced 
the opinion “That no colony had power to make such laws, be- 
cause they were in direct opposition to the authority of the par- 
liament of Great Britain; and that, if they were proper, the co- 
lonial legislatures might, with equal propriety, lay duties upon, 
or even prohibit, the importation of English goods.” (27) |The 
parallel given was, itself, an answer to this opinion; inasmuch 
as by the express grants of the charter, (which, lord Mansfield 
frankly admits in his opinion, he had not examined,) the legisla- 
ture of Maryland had power to impose dutics on imported British 
merchandize. (28) Yet this opinion was relied upon, with scem- 


 uponus, thal we are the descendants of convicts? As far as it has Jain in my way 
to be acquainted with the general sentimeuts of the people upon this subject, 
I solemnly declare, that the most discerning and judicious amongst them 
esteci it the greatest grievance imposed upon us by our mother country.” 

This writer also informs us, that the ordinary price of convicts, if common 
labourers, was about £12 sterling 3 and if tradesmen, from £18 to 50 sterling. 

(25) Message of I. of D. of 16th Decr. 1757, and Journals of H. of D. of 
Mith Mareh and 26th Meb.1755, and note (25). 

(26) 2d Chalmers’s Opinions, 112; and Maryland act of 1725, chap. Gth, 
dissented from ly the proprietary. 

(27). Governor’s Message in Journal of H. of D. of 7th May, 1757, and Ist 
Chalmers’s Opinions, 347. 


(23) Charter, sect. 17th, and antea, 163. 
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ing confidence, by the governor and council; and pressed, but 
fruitlessly, upon the lower house, to induce it to suspend the 
collection of that duty under the act-of 1754. Some delays in 
its collection subsequently. occurring, the governor attempted to 
take refuge under this opinion. (29) The reply of the lower 
house evinces, that “neither tall, nor wise, nor reverend heads” 
had much influence in reducing the Assemblies of Maryland to 
submission, when they were warring for their rights. It is. 
so characteristic of the people, and the temper of the times, 
that we cannot withhold it. “As we have understood, (says 
the message,) that opinion -was obtained by the persons near- 
ly interested in the event, we are inclined to think, that it 
was not founded on a very fair and impartial statement of the 
case; and therefore, until some regular authoritative inhibition 
from the government of the mother country shall circumscribe 
the effect of our law, it will and ought to have its full operation 
and force. Precarious, and contemptible indeed, would the state 


of our laws be, if the bare opinion of any man, however distin- 


guished in his dignity and oflice, yet acting, as in the present in- 
stance, in the capacity of a private lawyer or counsel, should be 
sufficient to shake their authority and destroy thcir force.” (30) 


(29) Journals of H. of D. 14th April, 4th and 7th May, 10th and 16th De- 
cember, 1757. ' 200 

(30) Journ. of HW.of D. 10th April, 1758. There were several occasions in 
the Colonial fistory of Maryland, when resort was had to the Crown Lawyers 
for opinions, tointlucnce the deliberations, or change the judgments of the 
Assemblies: but they never answered the purposes for which they were ob- 
tained. Vouched as they were by great and imposing names, and claiming to 
be oracular, they were regarded by the Assemblies as alike the flattering 
responses of the oracles of olden times—always adapted to the wishes ef those 
who sought them. The reader, who has had occasion to read Mr. Chalmers’s 
Collection of Opinions relative to the colonics, must have been struck with 
the unsatisfactory, nay imbecile character of many of those opinions, coming 
from lawyers conspicuous for their integrity, their general ability, and their 
professional learning. They manifest a degree of carelessness, and a wantof 
research, in the investigation of the questions submitted, which serve to show 
how lightly the colonial rights and interests Were regarded. 1 will be seen 
in the text, that even Mansfield, in an opinion professing to determine the 
extent of the legislative power of the Colonial Assemblies of Maryland, aduaits 
that he had not even examined the charter by which that power was given, 
and under which it was exercised. Thus it was that the rights of a people 
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It is therefore apparent from these details, that the course of 


Maryland, during the campaigns of 1754 and 1755, was not one 


Prdpitely of the of timid abandonment, or selfish disregard, of the 


course of the 
jower house as 
to these contro- 
¥ersies. 

with promptness and alacrity. The messages of the lower house 
of Assembly all breathe the spint ofmen, deeply sensible of their 
obligations for the common defence, and ardently desirous to 
redeem them. Yet they were unwilling to jeopard, for the ac- 
complishment of their wishes, the sacrifice of unquestioned 
richts, or to make their discharge of one duty dependent upon 
their wilful disregard of another. To their constituents they 


owed it as a sacred duty, to guard with the most apprehensive 


general interests of the colonies. When the proper 
occasion for action had arrived, it was met by her 


jealousy, the rights of taxation and internal regulation, as the ex- 
clusive prerogatives of their Assemblies. Upon the preserva- 
dion of these prerogatives in purity and perfection, depended the 
essential liberties of the colony; and it is manifest, that the con- 
cessions demanded by the upper house could not have been ac- 
ceded to, without a surrender of the principles to which the lower 
house of Assembly and the colony stood pledged, by repeat- 
ed acts and resolves of the most explicit character, in relation to 
the exercise of the taxing power. The proprietary, at that very 
period, was collecting the tobacco and tonnage duties; although 
their collection had, for years, been denounced by the people of 


‘the province, as the exercise of arbitrary prerogative, usurping 


the power to tax, and that too for the private benefit of the pro- 


were passed upon and rejected, without giving to them as much consideration 
as would have been bestowed upon a petty question of property between in- 
dividuals. From the character of many of the opinions of the Crown 
Lawyers as to the Colonics, one would suppose that they had been given for 


‘half a crown. 


They were happily characterised by the distinguished Daniel Dulany, in his 
remarks upon the Stamp Act. ‘I have lived Jong enough,” says he, “to 
remember many opinions of Crown Lawyers upon American affairs. They 
have all been strongly marked with the same character. They have gencrally 
been very sententious, and the same observation may be applied to them all— 
They have all declared that to be legal, which the Minister for the line being has 
deemed to be expedient. The opinion given by a General of the Law on the 
question, Whether soldicrs might be quartered ou private houses in America, 
must be pretty generally remembered.”—Dulany’s Considerations. 
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prietary. The exclusive right, now claimed for him, of granting 
ordinary licenses, and of assessing and receiving for his own 
benefit the amount of license money to be paid upon their grant, 
advanced one step further in the march of prerogative. It had 
no fig leaf to hide its nakedness. It had neither the sanction of 
the charter, nor the color of law; and resting, for its justifica- 
tion, solely upon its previous exercise, the very claim of it upon 
precedent, did but more strongly demonstrate the necessity of 
resisting it at the threshold. Whilst the independence of the 
taxing power of the Assemblies was thus menaced, the objections 
to the duty on convicts struck at its very root. They denied its 
exercise in the very case. where the propricty of it was suic- 
tioned by the most solemn guarantees of the charter; and where 
also, it was mercly a measure of internal regulation against an 
acknowledged evil. In the act of 1754 these duties had been 
sanctioned’; and to, yield them now upon such objections, was 
to give a vantage ground to prerogative never to be reclaimed. 
The Assemblies therefore acted upon the maxim, “ obsta prin- 
cipiis ;” and they acted wiscly. 4s 

' The disastrous results of the campaign of 1755, hac however, 
placed the colony in a condition which no longer permitted the 
lower house to pause for the acknowledgment of these rights. 
Unprotectedcon- ‘I'he expedition under general Braddock, in which 


dition of the 
frontiers, at the Maryland bore no part, had been signally defeated ; 


close of the cam- 

paign of 1755. and by the retirement of the British troops, the fron- 
tier settlements of Maryland were left open and entirely unpro- 
tected, against the incursions of the savages, now hangmeg on her 
borders. The terror occasioned by Braddock’s defeat, was borne 
by the borderers to the very heart of the settlements. The 
westernmost settlements of that period, extended but very little 
beyond the mouth of Conococheague creck. There were indecd 
beyond this limit, a few of the more adventurous of the borderers, 
who, like Boon or Leather-Stocking, were continually plunging 
deeper into the wilderness to escape the advance of the settle- 
ments; but the Conococheague was then ubout the “ultima 
Thule” of civilization. There was a settlement at Fort Cumber- 
Jand; but it was not then a settlement of this colony. The site 
of the latter place, at the junction of Will’s creek and the Poto- 
mac river, had recommended it strongly to the consideration 
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3H JUSTORY FROM THE RESTORATION (Ilist. View. 


of the Ohio Company, as an advantageous position for the esta- 
blishment of a trading post; and a trading station was accordinaly 
established there by that company, as early as 1752-53, which 
soon became one of its most important establishments, he 
place itself, appears to have been regarded by that company, as 
within the limits of his grant; as a town was actually laid out, 
under the direction of that company, upon the site of the present 
town of Cumberland. (31) A stoccado fort was soon erected for 
the protection of the post; and in the expeditions of 1754 and 


1755, it became the usual place of rendezvous for the troops 


destined for the Ohio, and was garrisoned by forces from Virginia. 
But from the settlers of Maryland, this post was separated by a 
deep and almost trackless wilderness of eighty miles in extent, 
which, im times of savage hostility, cut off all communication and 
hopes‘of assistance. (32) A journey to it, at that day, would have 
heen considered almost as perilous as a modern journey to the 
Rocky Mountains; and its very situation, was a subject for con- 
jecture to the people of Maryland generally. Thus situated, this 
fortification afforded no protection to the fronticr settlements of 
the colony. There were many passes by which the enemy might 
approach them, without coming within the range of that fort; 
and it was too remote to afford hopes of succour, in cases of 
sudden attack. Against such attacks they had no protection, 
except that afforded by a few small stockade forts, erected by the 
bordcrers themselves as places of retreat for their families; for at 
the commencement of this war, there was not a regularly garri- 
soned fortification im the whole province, | 

The emergencies of such a situation required all the energies 
of the colony. A general council of the colonial governors had 


(31) This information is derived from Charles Fenton Mercer, Esq. who 
has or had in his possession, the papers of the Ohio Company, and amongst 
(hom, a draught of the plan of this town. 

(32) Even as late as 1756, this fort was so far in advance of the frontier 
settlements both of Virginia and Maryland, that Washington, who had then 
the command of the Virginia forces, constantly urged upon the governor of 
Virginia, the propriety and necessity of abandoning it on that very account. 
“The governor, (says the historian) thought it improper to abandon it, since 
it was 4 King’s fort,’ and Lord Londoun, on being consulted, gave the same 
opinion.”? -2d Marshall's Life of Washington, 30. 
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been held at New York, iv the fall of 1755, to determine upon 
Eforts of the the operations of the coming campaign. In this 
Asseunbly 40 Put council, at which Sharpe, governor of Maryland, was 
a a prescut, a most extensive plan of operations was 
adopted: (53) and the governors returned to their respective 
colonies, to urge upon the Assemblies the measures necessary 
for its accemplishiaent. The Assembly of Maryland responded 
promptly to the call. Waving, altogether, the tax on ordinary 
licenses, and the duty on convicts, to which its lower house had 
hitherto so pertinaciously adhered, as a part of the sinking fund, 
it now voted a supply of £40,000; of which, £11,000 were to be 
applied to the building of a fort and block house on the western 
frontiers, ana keeping up a garrison therein; and £25,000 was ap- 
propriated in aid of any expedition for the general service. (54) 
Every exertion was now made to put the frontiers in a state of 
defence. ‘The erection of an extensive and powerful fortifica- 
tion, called Jort Hrederick, was instantly commenced, and so far 
completed before the ciose of that year, as to receive a garrison 
of two hundred mein; and a company of rangers was raised, to 
co-operate with the garrison. (35) | 


(33) Ist Marshall’s Life of Washington, 473. 
— (34) Act of February, 1756, chapter 5th. 

(35) Fort Prederick is, I believe, the only monument of the ante-revolu- 
tionary times, now to be scen in the western parts of this State. Every ves- 
tige of the fortification at Cumberland has disappeared. Fort Frederick 
stands on an elevated and rather commanding position in the plains along the 
Potomac, distant about one fourth of a mile from thatriver, and about ten or 
eleven miles above the mouth of Conococheague creck. It was constructed 
of the most durable materials, and in the most approved manner, at an ex- 
pense of upwards of £6000. When the writer saw it, in the summer of 1828, 
the greater part of it was still standing, and ina high state of preservation 
in the midst of cultivated fields. According to the description given of it at 
the period of its construction, its exterior lines were cach 120 yards in 
length, (the fort being quadrangular ;) its curtains and bastions were faced 
with a thick stone wall ; and it contained barracks suficient for the accom- 


modation of three hundred men. Reply of Governor and Council to tho 


commissioners of trade, of 23d August, 1756, in Coun. Pro. Liber, TR, and 
WS Lt? te 120. 

We shall be pardoned for annexing to this note, the following message of 
the House of Delegates, as illustrating, by the language of cotemporaries, tho 
condition of the fronticrs at that period, and the object of this fortification. 
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During the years 1755 and 1757, the bordersettlements remained 
in a state of jeopardy, requiring the constant vigilance of the colo- 
ny; and their security was frequently disturbed by some act of 
New disputes S2Vage barbanty, from the very imagination of which, 
— werccoil. With the campaign of 1788, this period of 


Hi ee ‘No anxicty and peril passed away. The capture of fort 


ge Du Quesne, during that year, by the expedition un- 
der General Forbes, annihilated the French power in that quar- 
ter, and awed into submission the surrounding savages. Inter- 
nal tranquillity was again restored to Maryland; and with it re- 


*¢ Address of the House of Delegates, December 15th, 1797. 

“Fort Cumberland, we are informed, was first begun by some gentlemen of 
the Ohio Company, asa storehouse of their goods designed for the Ohio Indian 
trade, and never was garrisoned by troops stationed there by the direction of 
any law of this province, but conimonly by Virginia forces. That fort, we have 
too much reason to believe, from an extract of a letter from your excellency 
to the Secretary of State, laid before the lower house in September session, 
seventeen hundred and fifty-six, in which are the following words: ‘* There 
ere no works in this province that deserve the name of fortifications ; 
just behind, and among our westernmost settlements, are some small] stoccado 
cr pallisadoed forts, built by the inhabitants for the protection of their wives 
and children ; and besides these, there is one larger, though in my opinion not 
much more capable of defence, on Potowmack, about 56 miles beyond our set- 
tlements. It has been distinguished by the appellation of fort Cumberland, and 
is at present garrisoned by three hundred men from Virginia. It is made with 
stoccadoes only, and commanded almost on every side by circumjacent hills ; 
a considerable quantity of military stores, that was left by General Braddock, 
still remain there, and ten of the carriage guns that his majesty was pleased to 
order to Virginia, two years ago, are mounted therein ;” is not tenable against 
evena trifling force, should they come with any cannon; and therefore hum- 
bly submit it, whether it might not be a prudent measure to remove his 
majesty’s artillery and stores, (though indeed the provisions, we are told, are 
chiefly Spoiled) from thence toa place of greater security. 

‘*Thouzh fort Cumberland may be constructed, for any thing we know, near a 
place proper for the stationing a garrison at, for his majesty’s service in gene- 
ral, yet being, as we have been informed, between cighty and ninety miles from 
{he settlements of the westernmost inhabitants of this province, and in the 
truth of that information, are confirmed by your excellency’s message of the 


“Vth of this instant, wherein you say, ‘the distance from fort Frederick to 


fort Cumberland, by the wagon road, is 75 miles,’ and consequently the car- 
riage of provisions thither very expensive ; we humbly conceive it cannot be 
reasonably desired, that the people of this province should be burthened with 
the great expense of garrisoning that fort, which, if it contributes immediate- 
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turned the dissensions between the two houses of Assembly. 
The perils of its past situation, had rendered the colony deeply 
sensible of the formidable power of the French, and of the im- 
portance of removing so dangerous a neighbor. The efforts of 
the English government, for the extinction of the French power 
in Canada, were therefore cordially approved; and the colony 
professed the utmost willingness to accord its quota of assistance. 
But new difficulties now arose, as to the mode of raising supplies, 
which endured until the close of the war; and the result was, 
that no furiher assistance was derived from Maryland in_ its 


ly to the security of any of his majesty’s frontier subjects, it must be those of 
Virginia or Pennsylvania, who do not at present contribute any thing towards 
the support of it, that we know of. 

“We understand, the most common track of the Indians, in making their in- 
cursions into Virginia (which have been lately very frequent) is through the 
wild desert country lying between fort Cumberland and fort Frederick, and yet 
we cannot learn that the forces at fort Cumberland (though the most of these 
that are in our pay the summer past, have been stationed there, contrary, we 
humbly conceive, to the law that raised them) have very rarely, if ever, molest- 
ed those savages in those their incursions; from whence we would willingly pre- 
sume their passage is below the Ranges, which troops stationed at fort Cum- 
berland, can with safety to that fort, extend themselves to; and consequently | 
that any security arising from those troops, even to the Virginians who are 
most in the way of being protected by them, must be very remote, and.to us 
much more so. we 

“When, from the incursions and horrid depredations of the savage enemy 


in the neighboring colonies, an opinion prevailed, that a fort was neces- ~ 


sary for the defence and security of the western fronticr of this pro- 
vince, it was thouzht most likely to be conducive to those ends, to have it 
placed some where near the place fort Frederick is now constructed ; because 
from thence, the troops that might be judged proper to be kept on foot for 
thesecurity of the frontier inhabitants, might have it in their power to range 
constantly in such manner as to protect them against small parties ; and in 
case any considerable body of the enemy should appear, or the fort should be 
attacked, the troops might, at a very short warning, be assisted by the 
inhabitants. 

“Near the sum of £6000 has been expended, in purchasing the ground be- 
longing to and constructing fort Frederick, and though we have not any exact 
information what sum may still be wanting to complete it, (if ever it should be 
thought proper to be done) yet we are afraid the sum requisite for that pur- 
pose, must be considerable ; and we are apprehensive that fort is so large, that 
in case of attack, it cannot be defended without a number of men, larger than 
the province can support, purely to maintain a fortification.” 
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prosecution. A supply bill to meci the requisitions of the crown, 
vas passed by the iower house, im nearly the same form in 
which it was criginally proposed, at nine several sessions of 
Assembly, held during this aiterval; and was as regularly re- 
jected by the upper. The discussions connected with it, ex- 
hibit a high degree of irntation on both sides; and although 
the details of the system of taxation proposed by the lower house, 
may be considered, by some, as objectionable and oppressive, all 
must admire the courage and constancy with which that house 
adhered to its propositions. Believing that the principles which 
were put in jssue by the controversy, admitted of no compro- 
mise, neither the menaces of the crown, nor the official power and 
influence of the province, could seduce it from its purposes. A 
brief notice of the prominent features of the system of taxation, 
thus upheld by that house, will serve not only to illustrate the 
character of that controversy, but also to exhibit the views of the 
colony as to the proper objects of taxation. 

This scheme oftaxation was somewhat analogous to the gene- 
ral assessment sysiem, which has, of late years, been so frequent- 
ly the subject of controversy between the two houses of our 
Characteristie  SSSembly. It extended the taxing power to every 
ee species of property, real, personal, and mixed, (ex- 
patoase lower cept houschold furniture, and the implements of 

trade and husbandry ;) including all debts due in 
the province, whether due to inhabitants or non-residents; and 
all imported merchandise. Public officers, lawyers, and factors, 
were to be taxed upon their income. The proprietary property, 
in all its forms, came in for its rateable proportion of the tax. 
His quit-rents, his manors, hisreserves, and his vacant lands, were 
all made liable to the tax. The most objectionable feature of the 
system, was that imposing a double tax upon non-jurors or papists ; 
and the records of that period justify the inference, that it was 
adhered to, not so much from any conviction of its general pro- 
priety, as for the purpose of reaching particular obnoxious indi- 
viduals, who were hich in the confidence of the proprietary, 
The tax on the proprictary quit-rents and reserves, On imported 
merchandise, and on debts due to non-residents; and the double 
tax On non-jurors, were the principal themes of the censure 
Javished upon this system by the upper house ; but it is probable, 


Nearer | 


vibonclsAN OR irikind ac ce Cac aca 


waa Re ae Nail india INR Ok 


Harel UNS alndalins {ual 


br ewatniey 


WRAL, 


eee aie aaah ates 


1 ohise 


Ep AP let AL 


SL A MA Maan ts ity“ pater rene ig a A IAPs I BRE ap tb: te i act th hits heb 1. Hh phe 


~~ hahoqutl vo gover bas gimarinp Urstoinqord at 



































j q nal yeas oe ' A bing 
4 i 


avon dell) sisveatealle wt vt vsorent ae 


wore oil Vo atoiiainpot odtr't att . 
it mot anusa out vaio ni pena ‘owed a a 
lo anoiaege (sto79a' onia’ te Daroqory qladinira » tie i 
on theluget ae. eaw baw ;fevietan end auivah bad 
on Mine haloonnos addieeuoedh Olt 7dqqmh alt 

| fouoitile bias jeobie diod nd goin To oaigab: iid 
‘oauod yowol oi 7d loeoqang mori xe9'lo moleye od) Wo lind 
fin ovieesigqgo Ban oidaaoitooida an onioe ed Borobienad $ 
sevod Just oid diiw yourmes hrs apart ony Setar 
Hoitw eolgisaitg out Soult Qoivoded  enoitizoqorg ai ab 
~orgmoo om lo betsinbs. syewtonumos volt yd osaptumi d 
bas wwor lniaito oft ion wos vill W eooamom ail 200 E 
A eoanqeng ett molt 1 soubor blroo oniveid ofr toe Hi 
tolexst to moteys ods lo esrytadt Hg ntenorg ont sete tir a : 
“oa! oumiaullt of ylao. ton ovina Niw evo tail} Al ble iy ene a 
wit le auorr odt dididzo 0} cela dud TANTO EOD rid Wo a 
oiscet To atoojde vaqorq orl), of. os 

| mons oot on) sheila Jndwogos sow covaxsh to ontodan, ; 
eHiouport or aasd erooy otal lo: ead doidw eevee Mang 
100 Td aveniodl owzt “orld ‘How wted qetavouNo9 | To sia: ode gt 
yi9Vs OF tewod quizes oft bohwotxe I yldmoedA’” aa 
x9) bbz has Jemosioy \leor Proqorq Vo-noivoge ® to | 
lo einomolqi gilt bas witli blodsewod soo vwol utd 
ni, osb eddoi> He yaibyloni.( ebaedeud, has obsv, 45 yee 
hire 7 Bia higoe-nom 1 etastidgdar of aub vodteshy oonienaae an 
ot hae rwpwal esate olldw irate “e 
Craqerq ‘euntoniqonp ofl lomoont tioilt requ boxer od on orem ey 
Fe ott lo abiteYyory oldjemw1 efi vol nl omnd eareT et ‘the i, 
ei9w ebarl ingony etl hax eovigestend sonnets ua algor-diagy’ i 
ails Yo. game dt oldanoitoojdo. taour oil'T send old 0, ofdlail obmetlhe 5) 
iat A 10 BIO OM MOgu xed akluobs maizoueat dnglt Come Oe sa | 
edd M Jod)..ponorolas off) ytitenj, batreg daly io-chvooss east 
~O17 litoaoy aio noiolpnos Yue mort Howes o& tom (Oram in 
“bal eudizondo telusisieg gitidisee to oeoqrog ag tebe wr 
 ACasinqony od? Io sonabiaos’ ody. i git te hoch 


— 


“aldgob auth bite ;»bgobiein “a0m elgiriie At 





Chap. IV.] TO THE TREATY OF PARIS. ayia Sap 


their objections lay deeper. The council to the governor, cor- 
sisted generally of persons holding lucrative offices, or possessed 
of that species of wealth which had hitherto been exempt from 
taxation; and they had wit. enough, whilst they felt for them- 
selves, to complain for others. The mode of assessment and 
collection of the taxes proposed to be raised by this system, 
was as objectionable to the upper house, as the system itself; 
and here the latter were less scrupulous, in revealing their 
objections. It assumed forthe lower house a prerogative as to 
money-bills, which the upper had never been willing to concede. 
For many years, the former had claimed the exclusive right of 
originating money bills, and of appointing and supervising the 
officers entrusted with the expenditure of the public money. 
Acting under this claim, in the supply bills of this period, they 
named the commissioners who were to carry them into effect, 
and reserved to themselves the exclusive right of auditing their 
-claims and accounts; whilst they cast the onerous duties in the 
collection of the taxes, upon the proprietary’s private agents, and 
the receivers of his quit-reuts, who were required to perform them 
fora small allowance. ‘he privileges here assumed, the upper 
house had always refused to concede upon any terms; and if all 
the other objections to the system could have been obviated, here 
alone was a source of invincible disagreement. 

During the progress of this controversy, the proprietary called 
in to his aid the opinion of the Attorney General, Pratt) (afier- 
wards Lord Camden.) Upon most of the subjects in controver- 
Opinion of lee sy, the objections of the upper house were sustain- 
this system. ed by that opinion. |The tax on non-residents and 
imports, was pronounced by it to be clearly improper, and one 
which the mother country would never endure: and to be ex- 
tremely unreasonable, in requiring the English importer of goods 
into Maryland, to pay a tax for the mere right of trading to the 
province, to which he was entitled beyond the control of the 
provincial Assembly. It was objected to it also, that if the As- 
sembly could tax the merchandise imported, they might, by the 
same rule, prohibit its importation. lad Lord Camden ever 
read the charter of Maryland, before giving this opinion: or did 
he doubt the efficacy of the charter power to impose duties on 
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-imports and exports? (36) He has not noticed the latter: and 
in another part of his opinion, he recommends a reference to the 
charters, for the proper limits of colonial power. The crown 
lawyers of. England never gave opinions to impair the comimer- 
cial monopoly of E:ngland, or to diminish the utter dependance 
of the colonics. The tax on non-jurors, he denounced as violat- 
ing the public faith, and subverting the very foundation of the 
Maryland constitution, and as not to be excused by any thing 
but a well grounded jealousy of dangerous practices and dis- 
uflection on the part of the Papists; and the tax on vacant 
Jands, as one, which ought to be resisted by the proprietary, be- 
cause it was principally levelled at his estate. In regard te the 
nomination of the ofhcers, he maintained, that the right of ap- 
pointing these officers did not necessarily fall to the propricta- 
ry, under his general charter power of appointing the officers of 
the province: but that the office being created by law, the law 
might provide another mode of appointment. He held, how- 
ever, that the upper house acted rightly, both in claiming a voice 
in the appointment of these oflicers, and a co-ordinate right in the 
supervision and adjustment of their accounts; and concluded his 
opinion by the following remarkable admonition: ‘The upper 
house should take care how they admit encroachments. of this 
kind, when they are supported by arguments, drawn from the 
exercisé of the like rights in the House of Commons here. The 
constitutions of the two Assemblies differ, fundamentally, in 
many respects. -Our House of Commons stands upon its own 
Jaws; whereas Assemblies in the colonies, are regulated by 
their respective charters, usages, and the common law of Eng- 
land, and will never be allowed to assume those which the House 
of Commons are justly entitled to here, upon principles that 
‘neither can nor must be applied to the colonies.” (37) This 
opinion is here summarily presented, not only as a part of the 
history of this controversy, tending to elucidate the principles 
involved in it, but also as displaying the then immature notions 
of this distinguished person, as to the nature and extent of colo- 


(36) Supra, 163. 


(37) See this opinion at large in Ist Chalmer’s Opinions, 262, and the 
Journals of House of Delegates of 23d March, 1760. 
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nial rights. Lord Camden was a pure and enlightened states- 
man, whose name has come down to us in history, identified 
with the advocacy of American liberties. He was one of their 


first, firmest, and most honored champions. So was the peer- 


less even amongst peers, the illustrious Chatham. Yet at this 
period, Mr. Pitt is found cherishing the scheme of compelling the 
colonies to tax themselves according to the requisitions of the 
crown, as consistent with colonial Jiberty; and Lord Camden 
earnestly remonsiretes against the assumption of the money 
powers of the House of Commons, by the House of Delegates of 
Maryland, as inconsistent with the being and nature of the lat- 
ter, and not to be tolerated. The true nature of colonial 
dependance was not yet understood. The character and ex- 
tent of colonial rights had. not yet been thoroughly investigat- 
ed. The objects and efficacy of colonial institutions were not 
yet appreciated. It required the coming collisions with the 
mother country, to sirike these‘out. In the general estimation, 
the rights of the colonies were yet wrapped in the swaddling- 
clothes of their infancy: and the interests of a free, widely ex- 
tended, and powerful people, were to be measured by the stand- 
ard adapted to a puny settlement. 
The House of Deiegates of Maryland, alike the House of Com- 
mons, was the only direct representation of the people. The 
upper house was not only independent of the people, as are the 
Effect of it upon Peers; but what was still more objectionable, they 
the lower house. were the mere creatures of the proprictary, ‘the: 
breath of his nostrils.” The principle, ‘‘that the people could 
be taxed only by their assent,” had long been as sacred under 
the constitution and laws of Maryland, as under those of England. 
The power of the House of Commons as to money bills, is 
claimed as the incident of this principle, and its own organiza- 
tion: and “ The law of Parliament,” which justifies it, is nothing 
more than assumed prerogative for the guard of the principle. 
The analogy was perfect: and the consequence could not but 
follow. So thought the House of Delegates; and the opinion fell 


‘powerless.. Jt was not usual for that body to rely upon the 


Opinion of others for a knowledge of its own rights, or to bow 
down before the authority of great names. ‘‘ We observe, (says 
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it, in reply to the message of the governor, submitting the opinion 
ofthe attorney general) your excellency’s particular and pathetic 
admonition to us, to avoid the rock on which we. have hereto- 
fore split; and as you have thought proper to give us the opinicn 
of his majesty’s attorney general, (though given, we presume, on- 
ly as private counsellor to the Jord proprietary,) relative to the 
two supply bills; being desirous to pay to it all due regard, we 
cannot but wish, that opinion had been accompanied with the 
state of the facts on which it was founded, especially as we are 
not at present convinced, that the upper house could not have 
assented to those bills, without a breach of their duty, and a 
violation of the constitution.” (38) | 

Peace was at leneth restored to the colonics, in 1763, by the 
treaty of Paris; and these dissensions ceased to agitate the 
province. By this treaty, the French power in Canada was 
‘Treaty of Paris. extinguished, and the Mississippi becaime the ace 
knowledsed boundary of the British possessions. ‘The effects 
of that treaty upon the civil and political condition of the colo- 
nics, belong to the history of the more momentous controversy, 
in which they were soon to be involved. J'rom this period, the 
colonies had no enemy but the parent country; and the history of 
this province records only her glorious transition from depen- 
deuce to independence. 

The Governers of Maryland, during this t elierch were John Hart, 
Charles Calvert, Benedict Leonard Calvert, Samuel Ogle, Tho- 
mas Bladen, and Horatio Sharpe. (39) To portray individual 


- (33) Journal of House of Delegates. March session, 1760, 

(39) John Hart, who was commissioned governor by the proprietary, 
immediately after the restoration, was succecded in June, 1720, by Charles 
Calvert, who remained governor until March, 1726-27, when he was superse- 
ded by Benedict Leonard Calvert, the brother of the proprietary. JI] health 


compelling the latter to return to England, he was succeeded in the office of 


geveraor by Samuel Ogle, in September, 1731, who continued to govern the 


Bladen, the brother-m-law of the pri yprietary. 


‘Provioce until the arrival of the proprictary himself, in 1732. The proprie- 


tary having visited the province with a view to the controversy thea pending 
Barwon Rt ne, ‘lf and the 


June, 1733, when upon his return to England, Mr. Ogle was re-commissioned, 


and acted as governor until August, 1742, when he was succeeded by Thomas 


e Penns, adininistered the government in person, until 


Mr. Ogle was again appointed 
governor in 1746-47; and acted as such until 1652, when by his return to 
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Eetow a character, 1s not the purpose of this work ; except 
‘ vhere individual acts and motives are involved jn 
the transactions ¢f the colony, and are necessary to illustrate 
their true character. The period of which we are treating, is so 
far removed from usin time and character, that not only the actors 
and their motives, but even the transactions and the results 
which belong to it, have in a great degree ceased to interest. 
When events are forgotten, the individuals connected with them 
cannot hope to be remembered. | We have no knowledge of any 
memorials of that day, but the Assembly and council transactions ; 
and even tradition is mute. ‘The general condition of the pro- 
vince was one of tranquillity and prosperity; and the occasional 
diflerences between some of these governors and the Assemblies, 
do-not furnish decisive indications of the character of the former. 
Their private virtues, and their faults, have alike passed away 
Frith the age in which they lived; and their memory is ina name. 
Yet Cesar has no more!. hi ie 
The population ef the colony increased rapidly during this 
era. In 1733, the number of taxable inhabitants was 31,470. (40) 
In 1748, the number of inhabitants was 136,000, including 
-941,000 whites and 36,600 blacks; in 1756, it had 
Population. : an ; 
: increased to 154,188, including 107,963 whites, and 
46,225 blacks ; and in 176], it amounted to 164,607, including 
114,332 whites, and 49,675 blacks. (41) The inducements held 
out to emigrants were’ much greater than during the period of 
the royal government. The restoration of the proprietary, iden- 
tified his private rights with the public policy; and these rights 
being no longer embarrassed by the Assembhics or the agents of 


England, the government devolved upon Benjamin Tasker, then president of 
the council, who continued to administer it until the arrival of Horatio 
Snarpe, the new governor, in March, 1753. Mr. Sharpe remained in the 


government until August, 1768, when he was superseded by Robert Eden, 


the last governor under the proprictary dominion. 

(40) The faxrubles, at this period, were designated by the acts of 1715, chap. 
15th ; and 1725, chap. Ath. They ineluded all miles above the age of 16, 
except beneficed clergymen and paupers 5; and all female negroes or mulat- 
toes. Council Proceedings of 1733, Liber M, 92 to G4. 

(41) Reports of the governor and eouncil of Maryland, to the commission- 
ers of trade, in 1749, 1756, and 1761. Coun. Pro. of Isih December, 1749, 
of 23d August, 1756, Lib. TRand Ws, 117; 0f 176), in Lib, TRand Ws, 31>. 
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the crown, a8 during the royal government, the lands of the 

province were always open to grant upon favorable terms. The 

character and stability of the government, the value of the staple 

commodities of the colony, and the fertility of the ungranted 

lands, all concurred to invite the industrious and enterprising 

emigrant. . But besides the voluntary immigration quring this 

period, there was another fruitful source of population, the influx 
of which, although atthe time deeply deplored by the inhabi- 
tants, contributed largely to the increase and strength of the 
colony. The number of convicts’ inported into Maryland 
during this era, must have amounted, upon the lowest estimate, 
to fifteen or twenty thousand. . They were imported by private 
shippers, under a contract with the crown ; and sold into servitude 
in the colony, for theirterm of transportation. The want of labor 
is always sensibly felt im a new country, and particularly in those 
eperatuions which are necessary to prepare it for culture; and in 
the representations of former periods, it is frequently alluded to, 
ae one of the principal difficulties encountered by the colonists. 
‘The number of convicts now thrown into the province, removed 
this inconvenience; and although the servants thus obtained, 
brought with them the brand of infamy, as the voucher for their 
morals, they were generally inured to labor, and endowed with 
bodily energies, equal to the severe task of opening and cultivat- 
ing anew country. They soon became amalgamaicd with the 
ordinary population; and’ when their term of servitude had 
expired, many of them became highly useful and reputable citi- 
zens, and some rose even to the most honorable distinctions. 
The pride of this age revolts at the idea of going back to such 
us these, for the roots of a genealogical tree ; and they, whose de- 
light it would be, to trace their blood through many generations 
of stupid, sluggish, imbecile ancestors, with no claim to merit 
but the name they carry down, will even submit to be called 
‘‘novt homines,”’ if a convict stand in the line of ancestry. Yet 
certain it is, that whilst this class of population supplied the 
colony with the labor which it most wanted, it included many, 
who lived to emerge from the degradation of their servitude, to 
atone for their early follies and vices, to win for themselves again 
a fair and honorable name, and even to transmit honor to a vir- 
tuous offspring. Like the “ Clifferd” of romance, they lived to 
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prove, that even the spirit, early and long educated in the ways 
of vice, is not incurable; and that virtue’s paths, though late 
regained, may yet be paths of pleasantness and peace. Super- 
cilious morality may condemn the exhibition of such characters; 
but we shall be pardoned for saying, upon the experience of the 
colonies generally, that men thus rescued from crime, and enrol- 
led as citizens, did contribute to the strength and moral power of 
the province. 
The commercial condition of the colony during this. period, 
exhibited all the features of abject dependence. ‘The restrictive 
system, had accomplished all its purposes, and had fully establish- 


Commerce ofthe Ct for England the monopoly she desired. The trade 


aprony: ‘of the province in every valuable import or export, 


was conducted exclusively with England, and in English vessels. 
Tobacco was still the principal export of the colony, and the 
chief source of its wealth. In most of the statistical accounts of 
that period, the quantity of tobacco annually exported from 
Maryland and Virginia, is stated in the aggregate, so as to ren- 
der it difficult to determine the exact quantity exported from 
each. In 1731, the annual export of this article from the two 
colonies to Great Britain, was estimated at 60,000 hogsheads of 
600 pounds each. (42) A later, and perhaps a more accurate 
estimate, in 1740, predicated upon the information of the En- 
glish merchants engaged in this trade, rates it at 30,000 hogs- 
heads of about 908 pounds. (43) The only estimate made in the 
province as to this article of export, which can be relied upon 
as accurate, is that contained in the report made by its governor 
and council, in 1761], to the commissioners of trade, which repre- 
sents, that there were about 28,000 hogsheads shipped annually, 
from Maryland to England, valued at £140,000. It appears also 
from this report, and the antecedent reports of 1749 and 1756, 
coming from the same source and under similar calls, that the 
trade in tobacco was carried on exclusively with Great Britain 
and in English vessels. The other exports of Maryland, during 
this period, were wheat, lumber, corn, flour, pig and bar iron in 
small quantities, skins, and furs: but these were inconsiderable in 


~ (42) 3d Anderson’s Commerce, 423. 
(43) Same, 496 and 544. 
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[Ulist. View 


amount and value. The total value of her exports, exclusive of 


tobacco, was estimated, in 1749, at £16,000 sterling; and 


>) tik Ne 


[7G1, £80,000 currency. Her imports were drawn almost exclu- 
sively fom England; upon-which she still depended, for nearly 
every thing but the food necessary for sustenance. The value of 
her English imports, was estimated, in 1756, at £150,000 annu- 
ally ;-andin 1761, at £160,060. Besides these, she imported 


* 


salt from the Portuguese Islands, and a small quantity of wine 
from Madeiza. She carried on also a small trade with the New 
Hneland colomies in. bread stufis. The state of her shipping, 
during this period, manifests the same degree of commercial 
dependence. ‘The trade with England was carried on exclusively 
in English vessels; and according to the estimates of the colony, 
“ employed, in 1748, 260 vessels of 12,660 tons burthen ; in 1756, 


In) vessels of 10,000 ions; and in 176], 120 vessels of 18,000 


was bet 69 vessels of about 2000 tons burthen in the aggregate, 
é navigated by about 4S0 men ; and in 176], in consequence of the 
French war, it had decreased to 30 vessels, of 1300 tons burthen 
in the aggregate, employing 200 men; and in its employment, it 
vas ima great measure limited to the West India trade, and 

that with the northern colonies. (44) 
In manufactures, the colony had made but little progress, ex- 
‘cept in the production of Iron. As carly as 1749, 
there were eight furnaces and nine forges, em- 
ployed in this branch of manufacture: and they were still in ex- 


its manufactures, 


3 
A 
) 
4 
j 
3 
i 
? 
tons, "Fhe whole shipping of the colony, as estimated in J756, j 
4 
‘2 
BI 
4 
3 
; 
| 
q 
istence and operation at the close of this era. The quantity of | 
iron annually manufactured in them, as estimated in 1761, was 
290 tons of pig iron, and 600 tons of bar iron. For almost i 
every other article of manufacture, the colonists depended en- i 
tin ly upon England. This was the condition in which the En- ' 
giish government desired to retain them: and the reports from 1 
the province to the cémmissioners of trade during this period, ; 
a : 2 

betray, every where, the knowledge of the jealousy with which 
the former regarded all attempts to establish manufactories im i 
(44) These facts relative to the statistical condition of Maryland at this 
period, are collected from the several reports of her governor and council, 


to the commissioners of trade in 1749, 1756, and 1761, referred to in note 43 
of this chapter. 
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Chap. IV.) TO THE TREATY OF PARIS. She 
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the colonies, and the desire to allay it. Hence all these reports 
concur in saying, that no such attempts had been made or 
were about to be made in the province, except for the production 
ofiron. Theirrepresentations as to manufactures, micht therefore 
be received with some degree of distrust, as coming from persons 
anxious to conceal what they had accomplished in the establish- 
ment of them ; if they were not sustained by the statements of the 
Assembly at a later period, when fresh from the victory over the 
Stamp Act, and in a message representing ‘the necessity of ma- 
nufacturing for themselves—‘ We can only say (says the lower 
house, in 1767) what is very gencrally known, that nothing has 
been set up in this province which deserves the name of a ma- 
nufactory. It is true, that several families make some of their 
coarse cloathing within-themselves, but in so few instances as 
not to deserve notice, and that without any encouragement from 
public or private subscriptions, except the small bounty lately 
paid by the County Courts upon a few: pieces of linen. Your 
Excellency may well report, from your own sight and: know- 
ledge, that the inhabitants of the province, from the first to the 
lowest rank, are generally clothed in British manufactures.” (45) 

Such was Maryland when began the struggle for her political 
liberties, originating with the Stamp Act, and terminating in her 
independence. Irom the proprictary restoration, her progress 
had been rapid, when contrasted with that of the preceding era. 
A population of little more than thirty thousand persons had 
been swelled to one of more than one hundred and sixty thou- 
sand. Adventurous industry had carried that population to 
every quarter of the province, and with it the arts of civilized 
life. ‘The colony was no longer a feeble scttlement on the out- 
skirts of the wilderness. It. was now the undisputed master of 
the province, and the occupier of the greater portion of its soil ; 
and there were none to make it afraid. The savage power with- 
in its limits was extinet, and the enemy was removed from its 
borders. Industry, frugality, and simplicity were the severe vir- 
tues of the colonists; and contentment and prosperity marked 
their condition. Enthralled as was their commerce, and depen- 
dent as they were upon the mother country for many of the sup- 


(45) Journal of House of Delegates of 6th December, 1766. 


SCE A CEA cs NCA SCR ATC Rint tae iS RSNA cea SOS PPS Te iS a lr NaS ch canal chine acest igh meinen Cee fcc 





Bh | a8 0 viata oF ie 


| arotoril) sebiset onwoeusnont af as. edoitsinonorgen isd 


Jowol off) epee) yor ylan goo off Hamnoaloeinanld tol x 


Te toteaon, boduqeibiap od) wont, ams], -srommobliw ost Yo erie 


“Aaa ad Yo saw) oma09 vodlonK 6H 

































ace, te on 7 
My De ate Lat 
fi 


petits onolt ile oogghe ott gale of orivaty anit by ! 
10. obea: nood bel wiquigita dove on tnady ei thin nin 
ROVOtHOUL ol igh Iqaoxy (Quiver xl), Mi ofnca, od OF du 


eonteg soil paimog ee seme to, co1mab amon tive b 
rdeilderea jou wi bodsilgmosos, bad youth taut ye: leans ons 
‘oil to Booms ete wy bowintaye ton mow your ; wrod von 
od} 1990. yrotoivonlt, mort awont moner boinoy, 1o28t o te xhd 
-it Io (ixeonon Odd euiia vgongon ogneeon s ti bas. — 


Bntl werd sok fevond yilerenay yoy ie Agile, (Seiad tM 
“p01 6 to art odd} earoagh. daily coabiog ill at qe doa tt 
‘Hass lo oraoe saliaet, ecvidionsit fatovoe ted oi af wh owrenen 
Af ROOMBI AiR wal o ni dud: eovleameds. nidiiv itdsoula, ! 
moi Jaouopm CIES yu dsoslding 1edt bam soitom ovis ot ton : 
ylovel Yavod flan ort Jqo9x9 2acitghondue: odsvitg Yo oi a “a 
wot .aanil. Yo : sooo. wal B. oqu atwoD yaded sted bisq 
weet ‘bite Ulgie awo mot mon dioqen flow yon yonollogaih 7 
oil! od davit od, gavel go muivony tlt lo atmatidodad ot oadt vogbol ha 
LG by} ee sustains denirtl ot bodtols (Usrsn9y ons lest seowol | my. j a? 
lovitifog rod sch olyguaie godt aegod soda, bashes enw doue al 
19d it Wadi incteryon bare toh qmeie oily dtive gaitenigizo 2ourodil - a ne 
erotnoid tail motikodeny yolomgory, ot sort sonsbmsqobal oa 
619. natbooangy st tote) Wow bolemuaos awatlw hiqar mood 
bil eaoeteg bagevods wrsitd med mont ofthe soitsluqod 
“Ko, Viet ban bothaed sac nedt oxour to.ong of ballowh per 
Of sosluqog dell, benno bed Yanbar suominetbA ubitee 
boxilivio jo aie O13 t ilive hove ontvoxd on to 1ehsep yore 
“no sift He Inonmelitos oldoa.« TQHol On saw yaolomodT. ‘eat 


: lige gli to. HOINH | “mor odd Io. xaiquaae odd, bos: aonivorg od! 
ctliw 19 WOq mys tae eT, binita ti odenr o}.anon, oom si9d? bag 
eh ton byromiot” an’ yinens, odd. bre. touilxo eew evil ett 
“tit o79 408 oil! now Wioilqunin bas pvilegua guonbal anshed y 
hovtiasa Witoqeoig bug, MoU AOIROD, ba sano 4 4 

~aaqgob bits xoromaro9 yous ecw ue Mowat bao riod 7 5 | 


ye: : pine 
tym oott tan 


31s HISTORY, &e. [ilist. View. 


plies of life, they had now internal resources upon which they 
could rely in cases of emergency, and the power and energy to 
apply them when occasion might require. Their connexion 
with the parent country, with all its restraints, had hitherto 
been one of harmony, because one of mutual benefit: and in 
all that related to their liberties, it left them freemen, dwelling 
under free institutions.’ Submission to tyranny they had never 
known; and the right of self government, they had always claim- 
ed and enjoyed as their birth-right. That right was now to be 
assailed: and the history of their struggle for its preservation 
will show how justly they appreciated it, how well they deserved 
to enjoy it. ; 
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CHAPTER V. 


HISTORY OF MARYLAND FROM THE PASSAGE TO THE REPEAL 

: OF THE STAMP ACT. 

Tur acquisitions of the treaty of Paris, gave to the colonial 
possessions of the inglish government in North America, an 
Results of the extent and security hitherto unknown in their his- 
vans ot Wt tory. The rival power of France, which had so 
long struggled for the mastery on this continent, was now re- 
moved from their borders. Its savage allies, who, under its 
incitements, had so long menaced, and had so ofien carried 
their ferocious and desolating warfare into the colonies, were 
now humbled and intimidated. There was no longer the strug- 
gle for ascendancy between two formidable powers, to lure them 
into the unceasing contests which it excited, to stimulate their 
ferocity by the rewards which it proffered, and to sustain them 
even in the moment of defeat by the hope of protection. The 
events of the recent war, had at once removed the principal pro- 
vocatives to their incursions, and had taught them to respect 
and dread the power they were now singly to encounter. The 
border defences, which had been erected to mect the necessities 
of the mement, were more efficient than they had hitherto been; 
and the long endurance of the war, had acquainted the colonists 
with their own resources, and had familiarized them to all the 
expedients of self protection. Whilst thus every thing con- 
curred to promise uninterrupted peace and prosperity to the co- 
lonies, the power of the English goverument over them, seemed 
to be established on the most durable foundations. There never 
was a period, at which the. English crown appeared to have a 
firmer hold upon its colonies. Planted principally by English- 
men, the inhabitants of the latter still looked with veneration 


upon the mother country, as the home of their forefathers, and 


a ape ee i Ws a 


AN tate Ena Ae in Oe RI le RUPC TN ha a nh er LL RRA Sa ne Ae 


Dhabas ie 


WALI we Setar 


a i a tH ey od 


iA nile bila me A 


rents oe tte amtenernee 2 ble rare 


ee anes 





‘melinn ih on ovey ‘owt . hain oilt he eadutel 


oh Wot aan Jaoniimay elt so Yroreane oid 208 f rele gh 
‘gi whe ole ville ogexed atl mobrod sid pi 

betrteo noite oa bod hos ,hoosnonr gaol ox bad etn 
mow xoiaolos odt. oiui ort paiteloesb bas 


oo odd 0} yirageorg haw sogoq betqumetainn oaeorg 08 b 


_cHetigad yd ylleqioning botunl'l  xoidglea li aoqe blod} 
MOiEION dive nines ee solved ody Yo uniidetad bap _ 
























Rayilietin a age ueieediabas iniinesti ad his ie 
i ) a4 ; cay nah aie WN ‘ = pla an 
“hit we ey «ei ee haiiea 

oy ae ar 


; Nee hia ss iy | 
ae, Hine ee 


acts ae oT SOABANM onee Mont, br Table Pre 
‘TIA msATe AMT 90 


a] 


hs Sa 


‘ bith: ; 


an pononk tho% ai isonmmevog dailynll odd Yo x 
rel vied! of awoadau osrodial ylingoos bie JagtK at 
o@ bed sloity »sonntt Yo anwog Invin of T — 


“pyite geht voguol on sew oll . .botehbimiiai bas Holdausd. ¥ | on + 
mat oral os gaowog oldelinret ows axewsod coushasoee 308 ol nie 
tio olnlimtite od botiono 4 daidw atearoo ‘nelsoni eee 

moat vixtene Oo hud’ border Ht doidw ehiewor oft yd ya 
ofT .aoltoopeng, ‘to oqo odt yd dsdtob Yo tomers oft nia 
org loqioning oft hovonte sane te, bad ew Jagdeo ort To aaay 
tnoqaot ot sod? iiyeet had byw ,xooiemonisiodt, of navil i 
olT xolanoone a Yhyie vom exo pols sowed ont bag: bas 

eoitieeooond oul soos OF iitogne naod bed dovdw anne + 


“TOD sotak core ‘had ‘sali delenit “ew % vidoe 


bomoes ,wrott 979 inmnaroy daifgotd odd Yo v9wog ont, 
woven oval'l .anoitahwaol oldawh teom ods mo Lovato 
saved 0} bomsqqe, wwe Medan ods doidw 1», boizeq um 


394) IHSTORY FROM TUE PASSAGE TO (Hist. View. 


the land whence they had drawn their free principles and institu- 
tions. The full possession of Enelish liberties had ever been 
their highest pride and boast; and the constant appeal to them, 
and vindication of them against arbitrary power, had naturally 
made the enjoyment of these liberties their first and highest aim. 
The state of commercial dependance upon England, to which 
they were subject, had long been familiar to them; and it was, 
at this period, one of the very causes which contributed to se- 
cure their attachment, and rivet upon them their colonial condi- 
tion. Aided by other causes, it tended to restrict the intercourse 
of the colonies, social as well as commercial, to each other ‘and 
the parent country. “ The golden ties of commerce, often more 
diflicult to be severed than those of blood, linked them together 
in a connexion, which is generally one of harmony, because it is 
one of mutual benefits; and the social intercourse which it pro- 
mated, threw over this connexion of interest, the bonds of affec- 
tion. With foreign nations, their correspondence was very li- 
mited; and there existed few causes to increase it, or to create 
the wish for its enlargement. In their colonial history generally, 
they had known the subjects of foreign nations, principally, as 
the enemies of their nation, the depredators upon their com- 
merce, and the allies of their savage foes. Thus did interest, 
affection, and pride, all conspire to sustain the dominion of 
England over her American colonics. The results of the late 
war, slgnalized as it had been by the complete triumph of the 
British arms, gave fresh vigor to these causes. To England, it 
was a struggle for power; to the.colonists, a contest for the se- 
curity of their homes and their families. Yet, however different 
their views and interests, they had a common foe;. they had 
warred side by side against that foe; and their united efforts had 
accomplished for both the victory they desired. Mutual grati- 
tude always marks the first moments of such a triumph; and 
often, of itself, lays the foundations ef an enduring attachment. 
Enetand felt and acknowledged her’ gratitude to the colonies, for 
their prompt and efficient assistance; and the latter remembered 
her, at that moment, only as the parent who came to preserve 
and protect. In the midst of general rejoicing, her colonial 
subjects were willing to forget all the misrule and oppression of 


the past; and it now required’ only a kind and gencrous policy 
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for the future; to have established her dominion, beyond the pro- 
bability of overthrow, perhaps for ages. The wise, and, to us, 
the fortunate dispensations of Providence, ordered it otherwise. 

However parental her conduct might have seemed to the colo- 
nists, the mere internal happiness and security of the colonies 
te eae were a secondary consideration with the English 


tion of the government. With her, in the prosecution of the 
French power in 


Canada favoras war which had just terminated, her own agerandize- * 


ble to the liber. ; = 
ties of the colo ment, and the prostration of a hated foc, between 


ng | whom and her there subsisted a rivalry and enmity 
of centuries, were the primary objects. The establishment of 
that foe on the borders of her colonies, was also the most serious 
obstacle to her designs against the liberties of the latter. It oc- 
casioned, for nearly a century, public distresses, and individual 
calamities, at the very recital of which we shudder. Yet, if we 
look more narrowly into its consequences, we shall probably 
discover, that it contributed largely to suspend the designs of 
the English crown and parliament against the colonies, until they 
were adequate to their own protection. Its continued encroach- 
ments required constant vigilance and resistance. Jor the 
means necessary to counteract these, the English government 
was obliged to rely mainly upon the patriotism and energy of 
her colonics; and these, by gentleness, she might win to her 
aid, but could not compel by tyranny. However liccntious she 
might deem the hberties, which had grown up in them unnotic- 
ed, she was obliged to respect them in the moment of emergen- 
cy. Any deliberate attempt to crush them, would not only have 
paralysed the energies which she needed; but might have thrown 
her possessions, once filled with disatlection, as willing or sub- 
missive victims, into the arms of her rival. 

In the reigns of the first James and Charles, the prerogatives of 
the crown, as exercised over the English colonies, respected no 
limits but those of its own discretion; but these colonies were 
“Save seamed then tga nqanaiderable, 9 expile its jealousy or 
be eens sasha its Oppressions, The civil wars gave them 
Protestant reyo- time to expand and mature; and the restoration of 

Charles H., found them firmly established, and with 
a commerce sufliciently developed, to tempt by the probable 
benefits of its exclusive enjoyment. Jt was now a fit subject for 
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monopoly ; and aided by the Parliament of England, this 
monarch succeeded in establishing a system of restrictions upon 
the commerce of the cclonies, which made them feel, to use their 
own expressive language, “that they were but hewers of wood 
and drawers of water unto England.” It was not enough to 
monopolise it. The next step was to impose duties upon it, as 
pretended auxiliaries to its regulations. The history and objects 
of these acts, and the reception with which they met in the 
colenies, have already been described. ‘The colonies were yet 
too feeble for efiectual resistance ; and in spite of all their discon- 
tents, their evasions of ‘ihe system, and their refusals or delays in 
carrying it into effect, it was ultimately rivetted upon them. One 
step further, and their bondage was perfect. It was now only 
necessary to establish the power of the crown, or of the English 
parliament, to levy taxes upon them without their consent, for 


the mere purpose of raising a revenuc; and all the securities of 


their charters were atan end. Their colonial governments might 
have retained their ancient forms; and have carried with them 
all their accustomed powers of internal administration ; but once 
confessedly subject to the supremacy of another government, 
that knew no limits but its own arbitrary pleasure, which acted 
under no responsibilities to the people it controlled, and which 
felt none of the burdens it imposed, where would have been their 
eficacy? Stripped of the very first object of government, the 
power of self protection, they would have dwindled into peity 
municipalities; and their subjects would have been freemen, 
by the grace and permission of England. 

Now was the period to have asserted and established this 
supremacy. The resistance to it, in the colonies, would most 
probably have been as ineffectual, as that elicited by the trade 


raeeniea i, acts. Once established and familiarised to them by 
prised unt its exercise, cach day would have diminished the 
Levetiuon, by power and the will to resist; and the nineteenth 
ele igh a ceun- century might have found us, the /7elots of England. 

Wow different the spectacle ofa free and happy repub- 
lic alrcady, mature inevery thine that gives power and renown to 
nations, OT prosperity and contentment to a people; and already 


diffusing its moral influences over the world. ‘The children of 
Israel, in the chosen land, looked back upon the bondage of 
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Sgypt, and the dangers of the wilderness; and bowed in grati- 
tude to the Providence which had conducted them in safety 
through all. So may these United States of America, to their 
sojourn amidst the difficulties and thraldom of colonial existence. 
If they. see not the cloud by day, and the pillar of fire by night, 
they may behold every where, in their colonial history, the mani- 
festations of an overshadowing Providence, for their guidance to 
independence. No where is it more conspicuous, than in the 
seemingly untoward events, which indirectly suspended the full 
assertion of English supremacy, until the minds and resources of 
the colonists were matured for effectual resistance. The com- 
mercial regulations, introduced and established in the reign of 
Charles I1., were but the advance guard of this supremacy. The 
difficulties encountered by that monarch, in'carrying these into 
full effect, combined with the internal dissensions, which agitated 
England during the latter part of his reign, to engross his whole 
attention. _His weak, yet arbitrary successor, ascended the 
throne, with views as hostile to the liberties of the colonies; 
but without the sagacity of his predecessor, in the choice of 
means for their accomplishment. Charles effected his purposes 
under cover of Parliament; and his system was that of sapping. 
James preferred the open assault; and that to be carricd on by 
prerogative alone. His open and avowed efforts for the destruc- 
tion of all the chartered governments, and the means by which 
they were frustrated, are familiar events in our history. Tortu- 
nately for the colonies, they were identified with attempts as 
hostile to the religion and liberties of England; and instead of 
reaching their purposes, they lost him his crown. 

‘The reign of William, was ushered in by circumstances pecu- 
liarly propitious to the colonies. In the struggle which even- 
tuated in seating him on the throne of England, they had, in 
Circumstancesia @!Most every instance, gone in advance of the 


fer-condi- ’ ~ WTA Its 
ea ce the cate. Mother country. ‘They spared him all the diflicul- 


nies, conspiring 
to protect coloni- 
al jiberties. 


ties and responsibility of their subjugation ‘to his 
dominion. Without waiting for the fiat of the 
crown, they had taken their governments into their own hands, 
and nothing was Jeft for William, but to receive the spontaneous 
offers of their loyalty and submission, rendered doubly grateful by 
the unanimity and affection which characterised them. Policy 
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came in, to strengthen these claims upon his gratitude; and to 
recommend to him, an administration of the colonies,, protective 
of their rights and liberties, as the best mode of perpetuating his 
own dominion. If more were wanting, it was found in the now 
formidable establishments of the French in Canada, and in the 
necessity of summoning all the colonial energies, to resist their 
encroachments. From this period, until 1763, England was 
engaged in an almost uninterrupted struggle for her possessions; 
and she found it necessary, to accommodate her course towards 
the colonics, to the exigencies of her condition. In the various 
wars which occurred during that interval, she had but one mode 
of raising men and money from the colonies, for their prosecu- 
tion. “The crown commanded the assistance of the colonies, in 
the prosecution of its plans against the common enemy; and in 
general, prescribed the quota of men or money to be furnished by 
esch; but here its power stopped. It remained for the colonies 
,{0@ grant Uuis assistanee through their Assemblies; who alone 
determined the manner, in which it should be levied. To them, 
the requisitions of the crown were about as imperative, as the 
recommendation of the old confederated government to the 
siates. They were regarded as requests, and not implicitly 
obeyed as commands. The colonial Assemblies concurred in 
them, at the time, and in the manner most agreeable to. them- 
selves; and the consequence was, that very frequently they were 
not obeyed at all. The history of Maryland furnishes several 
instances of such a result, to which we have already adverted; 
and which serve, fully to illustrate the general character of 
English supremacy, as exercised over the colonies during this 
period. The plans of the English government were often frus- 
trated, by the tardiness or refusal of the colonial Assemblies to 
concur in its requisitions; yet neither the crown, nor the Parlia- 
ment, were willing, even in the full view of these inconveniences, 
fo venture upon the dangerous expedient of substituting their 
own taxation, 

Yet the history of their transactions abundantly shows, that 
they lonyzed for the establishment of a supremacy over the 
colonies, which would enable them to direct their operations at 
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ee Ncaa pleasure. The prepositions made in Parliamen, 
ey, the constant jn [701 and 1714, to destroy the charter and pro- 
ain of the En- 
Sal govern prietary yorernments; and the plan of colonial union 
proposed by the English government, in 1753, 
which we have already described, all aimed at the same object. 
Whatever the ostensible reason accompanying them, whether 
professedly preiected for the better regulation of the trade, or the. 
more cflicient deferce, of the colonics ; at bottom, they were but 
so many designs to put them in the uncontrolled power of 
England. A more dangerous expedient than all, was that of the 
bill introduced into Parliament, in 1748, proposing to give the 
king’s instructions the force of law, and to make them impera- 
tive upon the colonies. To the vigilant and unyielding resis- 
tance of the latter, and the power which their peculiar situation 
gave them over the English government, may we ascribe the 
defeat of all these propositions, and not to her tenderness or 


justice. What her tenderness and justice were, when she 


believed herself to be no longer under the control of circum- 


stances, the events following the peace of 1763, strikingly 
illustrate. ‘There were not wanting some (says. Mr. Pitt, 
in his celebrated speech upon the repeal of the stamp act,) when 
I had the honor to serve his majesty, to propose to me to burn 
my fingers with an American stamp act. With the enemy at 
their back, with our bayonets at their breast, in the day of their 
distress, perhaps the Americans would have submitted to the 
imposition; but it would have been taking a very ungencrous 
and unjust advantage of them.” Mr. Pitt was mistaken, both in 
the probable result, and in the reasons which stayed the atlempt. 
Yt was the danger of the attempt, and not the injustice of it. 
His predecessor, Mr. Walpole, who maintained that every thing 
had its price, made the liberties of the colonies an exception; 
and contenting himself with the benefits of their commerce, he 
sagaciously remarked, that he would leave the taxation of the 
Americans to some of his successors, who had more courage, 
and less regard for commerce. 

The peace of 1763, removed this obstacle, and every proba- 
bility of its recurrence. The colonial possessions of England 
Effect of the late Were now deemed sccure from all foreign aggres- 


war upon this - : : : 
design.” sions; and the transactions, which gave them se- 
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curity, entitled her colonies to her highest gratitude. Now came 

the time to display her tenderness; and the earliest exhibition of 
it, was the kind resolve of her parliament, to take the taxation 

of the colonies into its own hand. The conjuncture was decm- 

ed. most favorable for the purpose. Foreign interruption being 
removed, it would be but a single-handed contest between her 
and her colonies; in which, the latter, beset by internal difficul-, 
ties and dissensions,' could not long withstand her unbroken 
force. -Such resistance,’ however, was not even contemplated 
by her ministry. Murmurs and disaffection might nse high; but 
the appeal to arms, they deemed a chimera. In estimating the 
power and resources of England, they overlooked those of the 

colonies. ‘The struggles of half a century, had revealed to the 

latter their own powers and resources, and had familiarized them 

to self dependance. The privations and calamities incident to 

these struggles, had nurtured the free and adventurous spirit of 
their people, and had trained them to habits of industry and fru- 

gality, the best promoters of public virtue and liberty. The 

right of internal taxation, which they exclusively claimed, was 

sustained and consecrated by its long enjoyment; and their past 

triumphs in its defence, were but so many incentives to its future 

protection, 

There was no colony of English America, in which the claim 
of the inhabitants, to exemption from all taxation not sanctioned 
fentiments of by their assent, was more familiar than in Maryland. 


the people of aes : 
Maryland as to It was one of the fundamental principles of their 


the right of tax- : : : : 

ation. proprietary government, incorporated with it by law 
in its very infancy; (1) and it was constantly extended by its 
Assembly, even to every act of the proprietary administration, 
the indirect consequence of which was taxation. The vigilance 
with which its Assemblies guarded this right, and their constant 
assertion of it against every thing which cven indirectly tended 
to its infringement, gave to it the character of an indisputable 
privilege. he terms of their charter, to which we have already 
adverted, in declaring them entitled to all the liberties of English 
subjects, and exempting their persons and property, dy express 
covenant of the crown, from all taxations or impositions of any 

(1) Act of 1600, chap. 25; and supra, 160. 


, 


Te Bistin j aN a pe a ceecskm aN Sy 
Sek eae Nay ii debian aoa ee Cae OSS ask ai ia NG wc i 


hiss Mae Sotaiirnadiiweu siete a ah Ne, shes: Nath SORE vie a Re 


Aaa Di a 


jal bee 


tn hw ie Pate Pas 
te Ne CN al i lhe Ais jh eth RE SE aa e+ ws 


_<. 


ene ee me 











wpe goly. 20 Sep EEA? oft) intl 
yoiod colqommai myioiel comoqung oilt, sob olla 
rod doowled fad aoe: bobu Hf tie a dud od bluow ri wT 
aly oihib torrrotni vd towed onl oi dolly ut j2oinoles 19k Baa 
“soled eal. beunteditive gtol san bluos eapiangasib rt 
boralqmaiuco org ton enw. ‘governor * ‘ooiehajagt, owe, 
tind j rlytdl oeis ndpiien woirodRenib bus eineniwld,,. ntela 4 
ods guitemitas wl .avsedide 9 bomesh yom, BOIS ont 
OY Yo aaoxft. Hookeliane got bestgal Ye sanuroeet b 
wit or hotaaror haut -~antdon: a Thad Lo eolyguse od f loo 
wads bositailiov) bod bax geovwouot, bas aro weq sno stow) 190s 
é sHobioai egitiinnine baw saoiterisg. of D ssounbaaqab Uh tan 
Yur Yivinge euommaas vm: hue sot adi bots bed eolygan oO 
“irik toate to atidndot mode boniow bad bas solqogn aie 
ve (hed: idan OUT pinup: ‘wo —— sod ie | 





































nen sion bas :daanpojgte Hiya ati iw besahsaeiies ran 
| heiciae ait of ume vom ow id oxaw rset wi 


. EN Loy if 7% 


he 


| mist ads doe a Soin sh, by 40 alo bn am | f 


Kellvutls si weds esificube avon Bee snseaK: sibel sie ts 
nui) toe esigionieg | Ln tivenucustontait ai) to. amo aay dl be 
wol «di diiw bolero wont tnomarroy yustoiqony. ite 
ali yd hobnotye yinmnos aw M bas. {h). resend pore 
nonetinighs yistsiiqorg ol le dos yrereon more. ol pweek 
vonnligiv odT oitern) anw done Vo doashpsangd a 
tiaitido vied? bad dilyin eidh hobrmug-esildaranA ef daidw daiva 
bolus yhooubai aero doidw quiry y19v9 demings $1) bo. aOTeRm 
oliaiwquibal ie To tstamiedo galt) dt od ave dnomogiital, 
seme Apu owe doit ¢ od ote iors ‘te envio. bel inf : 


west) em hase “m nisin rea Penn ren ray 
hl bw ieee ap 19 euoianet fa on anes cat 





= 
ee OnE 


VGN oR be sas eS 


REA 


ats 


Ree SRA RS Lene 


el i ee en es 


Chap. V.] THE REPEAL OF THE STAMP ACT. 327 


description under its authority, were held by them to be effectual 
bars to the taxation of England. (2) The encroachments upon 
this exemption, by the trade acts, were very reluctantly submitted 
to; and their acquiescence in them, was owing to the circum- 
stances of the times, and not to their relinquishment of the ex- 
emption. Still these were not purely and properly acts of taxa- 
tion. They had, at least, for their cover, the regulation of com- 
merce; and they were not pressed to such an extent, as to indi- 
cate, that their sole object was revenue. ‘The sentiments of the 
people of Maryland, at that very period, are fully exposed, in a 
letter written by Mr. Nicholson, then governor of Maryland, in 
August, 1698, to the Council of Trade in England. ‘I have 
observed, (says he,) that a great many people, in all these pro- 
vinces and colonies, especially in those under proprietarics ; and 
the two others, under Connecticut and Rhode Island, think that 
no law of England ought to be in force and binding upon them 
without their consent; for they foolishly say, they have no re- 
presentatives sent from themselves to the parliament of England; 
and they look upon all laws made in England, that put any re- 
straint upon them, as great hardships.” (3) During the con- 
tinuance of the royal government their old institutions were still 
preserved ; and the levics, which the crown asked, were still ob- 
tained throuch their Assemblies only. The restoration of the pro- 
prietary removed them further from the operations of the crown; 


and the experience of every year, made their claim to exemption 


more familiar and unquestionable. The very exercise of powers 
adverse to it, was so antiquated as to have become a novelty. (4) 


(2) Supra, 163. 

(3) Chalmers, 442, note 56. 

(4) It may be true, as is remarked by Judge Marshall, ‘that the degree 
of authority, which might be rightfully exercised by the mother country over 
her colonies, had not been accurately defined before the passage of the stamp 
act.” It may also be true, that the power of parliament had been previously 
exercised over them, by statutes, introducing regulations of a purely infernal 
character ; and that the distinction, denying to parliament the powers of 
internal regulation, was not sustained by precedent. Yet it is most certain, 
that the right now claimed for it, of imposing an internal tax upon the colonics 


for the mere purpose of revenue, Was entirely novel and unprecedented. Mr. 


Burke has presented the proper character of the previous exercises of » 


the parliainentary power, relied upon as analozous to that attempted by 
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‘The experiment of parliamentary taxation, which the English 


government were now about to make, had the usual fig-leaf of 


Pretexts for the #bitrary power, to ccnceal its harshness. The cx- 


if cas penditures of the tate war had added largely to the 
already vvergrowa national debt. That war had been prosecut- 
ed for the protection of the colonies, and had terminated in 
great advantage io them. | They were populous, prosperous, and 
wealthy, and could well afford to sustain.a poition of the public 
burdens imposed fer their benefit. To hold them exempt froin 


the stamp act. After passing in review, ‘the tenor and objects of the 
various statutes relative to the commerce of the colonies, he justly remarks : 
“This is certainty trae, that no act avowedly for the purpose of revenue, and 
with the ordinary title and recital taken together, is found in the statute 
book, untilthe year 1764. All before this period stood on commercial regu- 
Jation and restraint, Thescheme of acolony revenue by the British autho- 
rity appeared, therefore, to the Americans in the lightof a great innovation.” 
Speech on American taxation, Ist Burke’s Works, 454. The argument fromm 
precedent, Is also very happily answered by Mr. Dulany, in his celebrated 
pamphlet against the stamp act, in which he clearly demonstrates, that the 
statutes relative to the commerce of the colonies, the statute 9th Anne, esta- 
vlishing a general post otiice ; the statute 5th, George 2d, making lands liable 
for the payment of debts; and the mutiny act, during the French war, all rested 
upon, and were justified by considerations very different from those, by which 
the stamp act was sustained. Dulany's Considerations, &c. 34 to 10. 
Exemption from the taxation of England, for the mere purpose of revenue 
and not sanctioned by their assent, was therefore a familiar principle in the 
colonies. It had not as yet been directly violated; and it would therefore scem 
an idle task, to wade through the colonial records, for explicit denials ofa right 
which had not yet been claimed and exercised. The respective colonial 
legislatures, were not only the depositarics of the taxing power, under the 
colonial governments generally, but also the instruments, by which alone, 
the mother government had ever directly obtained colonial revenue for any of 
its purposes. The crown had alwaysappealed to them, for the grant of such 
revenue ; and although its requisitions were frequently disregarded, it had 
hever ventured upon another mode, but continued to weary the refractory 
Assemblies with its remonstrances and commands. However they might 
have dilered about the obligations of the Assemblies, to obey implicitly 
the requisitions of the crown, yet the course, both of the crown and of the 
Assemblies, seems to have proceeded always upon the notion, that the right of 
internal taxation resided exclusively with the latter. At least, it planted the 
conviction of this right in the breasts of the colonists ; and left them without 
the apprehension, that it was to be attacked. Being thus a constantly exer- 
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taxation, was to impair the sovereignty of England, by placing 
it at the mercy of her colonies. Such was the general tenor of 
the arguments which paved the way to the design; and they 
carried with them appeals to the pride and interest of the 
English nation, admirably calculated to enlist its concurrence. 
“Yhe mode of making the experiment adopted by the ministry, 
manifested much sagacity. Vhe associations, which the very 


elsed and acknowledged power, we would not expect frequent explicit avowals 
of it to demonstrate its existence, nor rely upon theso as the first indications of 
the beliefof its existence. Yet Judge Marshall has referred to acts of the legis- 
yature of Massachusetts and New York, passed between 1622 and 1700, as if 
they were novel assertions of this exclusive right. 2d Marshall’s Life of 
Washington, 71. And Mr. Burke, in his History of Virginia, produces some 
much earlicr recognitions of it in that colony, as if to give the latter prece- 
dence in this generous rivalry. ‘The fact is, however, that the colonists 
generally, had brought the idea of the right with them, as a consecrated prin- 
ciple of English liberty ; had incorporated it with their institutions ; and had 
generally enjoyed it without interruption from the crown; and these very 
ayowals of it, instead of being discoverics of political truths, were mere- 
ly assertions of what were deemed estublished principles. Wence, in one of 
the very instances cited by Mr. Burke, which is contained in the represcnta- 
tions of the agents of Virginia to the crown, in 1676, whilst the agents assert 
the right of that colony to be exempt from taxation not sanctioned by their 
assent, they rely upon it as a then generally acknowledged colonial right. 
“ They state, that neither his majesty, nor any of his ancestors or predeces- 
sors, have ever offered to impose any tax upon this plantation, without the 
consent of his subjects there ; nor upon any other plantation, however so 
much less deserving, or considerable to hisecrown. New England, Maryland, 
Barbadoes, &e. are not taxed, but by their own cousent.” 3d Burke's 
Virginia, 283. 


There is then but little room for rivalry, in contending for the honor of 
originating or sustaining this principle ; but if there were, there is no colony 
to which Maryland would yield the palm. The taxation of the crown was 
excluded, both by the express words of her charter, and the uninterrupted: 
practice of the colony, fromthe very period of colonization. The taxing 
power, as granted by the charter, couldbe exercised ‘ only by the advice and 
assent of the freemen, ora majority of them ;” and thatevery possible secu- 
rity might be thrown around this right, it was expressly declared by the law 
of the province, in 1650, “ That no subsidies, aids, customs, taxes, or impo- 
Sitions, shall be laid, assessed, levied, or imposed, upon the freemen of the 
prevince, or their merchandise, goods, or chattels, wilhout the consent of the 
freemen, their deputics, or a majority of them, first had and declared in a 
Gencral Assembly of the province.” 
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mention of the stamp tax at this day brings to eur 
meer ter is minds, have rendered its uame as odious as that of 
fra posilon, aise : ; Sig : 
the excise. Yetit derives this, its odious charac- 
ter, not from the manner of its operation, but from the oppres- 
sive designs which it covered. It is identified, in our history, 
with the first deliberate effort of the English parliament to pros- 
trate the colonial liberties; and it is detested, as the first weapon 
of its tyranny. Yet the tax itself operated indirectly; and was 
stripped of all that machinery of collection, which oppresses 
more than the tax itself. It was a well gilded pill; but the colo- 
nists, Struggling against the principle, were not to be conciliated 
by the mode. Jt was proposed, too, with a degree of caution in- 
dicating that the English ministry, infatuated as they were, had 
yet wit enough to see some hazard in the experiment. The 
winds of the colonists were first to be prepared, and the first 
barst of indignant opposition suffered to pass by, before the tax 
was actually imposed. With a view to this, Lord Grenville, 
under whose ministry the plan was matured, assembled the 
agents of the colonies, in the winter of 1763-64, and announced 
io them his intention to propose, at the next session of parlia- 
ment, a duty on stamps, for the purpose of raising a ‘revenue 
from the colonies. He informed them, that his object in appris- 
ing them of his intentions at that early period was, to enable 
them to suggest any other duty, as a substitute, which might be 
deemed more agreeable; and he desired, that they would consult 
the wishes of their respective governments upon that subject. (5) 
The session arrived; and the ministry, not ready for the onset, 
were content with the passage of a resolution, declaring, “That 
Pretiminary it might be proper to charge certain stamp duties 
Picte” of the in the colonies;” and having put forward this, as a 
wna _ feeler for the sentiments of the colonies, the fur- 
ther consideration of the subject was postponed, at their own in- 
stance, until the next session of parliament. Professing the utmost 


(5) Ist Franklin's Works, 204; Ist Gordon’s America, 111; Ist Bissett’s 
Reign of George 3d, 290, Mr. Grenville merely offered them the privilege 
of finding a substitute, as an object of parliamentary taxation ; and not the 
privilege of taxing themselves, to raise the sum required. Mr. Burke ex- 
plains the true nature of the offer, in his celebrated speech on American 


taxation.—-Ist Burke’s Works, 462. 
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desire to consult the convenience and good will of the colonies, 
they styled this pestponcment ‘an act of complaisance to them, 
which was intended to give them an opportunity to provide some 
substitute equatly.as productive.” ‘Lhey did not, however, sufier 
{his session to pass by, without a prelude to their final purposes. 
An act was now passed, contmuing the duties on certain im- 


ports into the colonies; from the harshness of whose protecting 


penalties, and the arbitrary prosecutions sanctioned for their re- 
covery, the systent of restrictions upon the commerce of the co- 
lonies derived new feaiures of oppression. (6) At the same pe- 
riod, they transmitted instructions to the colonial officers, dircct- 
ing the mest rigorous enforcement of the trade laws, to the en- 
tire destruction of a lucrative commerce between the English 
and the Breve and Spanish colonies, which had grown up by 
connivance. The colonists had hitherto. drawn a discrimination, 
between the right to regulate their commerce, which they had 


_conceded to parliament, and the right of mere internal taxation, 


which they denied; but the course of the Jinglish ministry at 
this period, in imparting to the restrictive system every charac- 
teristic of tyranny, was well calculated to destroy the distinction, 
and to induce the people to retract even 1 their concession of the 
legality of the former. 

In reviewing the conduct of that ministry, we are almost inclined 
io believe that they acted upon the maxim “that the accumulation 


Influence 
these measures 
upon the cojo- 
nics. 


power to resist.’ Such might have been its effect, 
upon a people already prepared for their chains, 

whose craven spirit was willing to avert present suficring, by the 
surrender of their liberties. It was aimed at a people of a very 
different cast; and it fell upon them only to ronse all their ener- 
gies against the oppressor. It left them no middle course, be- 
tween unqualificd submission, and firm and sturdy opposition. 
The bare intimation, that the designs already accomplished were 
to be followed up by a stamp tax, uproused the people of every 


_ (6) See the preamble of this act in Ist Pitkin’s U. States, 163. It rests 
the enactments upon the avowed reason “ that it was Just and necessary, that 
a revenue be raised in America for defraying the expenses of defending, pto- 
tecting, and securing the same.” : 


of Of Oppression duminishde both the will and the’ 


eet 


1B la A BSN Nn na ih ha a eb erm em a amen ya on 


68 AiR EMA DAY Hate Let LP MA ina Li i Nal SA ERE Cae 


et A A AR NN OL DA ADAG A eT la rN 






































eistolog ou oi oy baw 9: 
mit of sortstinltog a Z 
amos obivoxy, of Vigwhogge he a oviy 
tohue vowed tom bib col *ovatouhoney 
ADBOGMI tani wioalt 0d obyshorn 1 . oe 
“omit nint199 wo asitol arf “gniminwos oaneg.. HON Rae. 
Rallootory a2ouly to anostabinned walt muyit . asintolas. oul! ai 
-ot vigilt, 16 bonoinnas: AOEOONONG qimulidie ads bas AaB 
“09, od? To estamos alt aoqi annobioiiany ‘to. mornys ot 4 
~ocq euciaia oelt 22 (8) anoieansggo Jo. wows war bein imo 
-tontib ,tangiile Luingloo ai of eaoliouneni hounasy vot boty 
19 913 of. note! abst od) Ip, dhampondine epost aorta 
ilailyedl ot. aoswied soyonmed- aviteonl ¢ 0 noltomiesb § 
(4) qe aren final cLevielye egiaolog deine? bus dong’ ae te 
‘ mitecibo aveaih, obodsid badeeiaoloy oft dome via ; 
fine yoda. ihoiak Ww) novonmonog. tia eislirger ob sdgix or}, eal 
(iii nna. has: mink cana. la nil gin otlh bers Jaoruailysq ‘03 bok 
hygeine diy ot to oemseo. od? aod i botueh oils 
~onga, Prowe cayege. ovEdiniuol adt ob gridit, ot pobre 
dobeadtell add qouteots: ws betstualse Now esw eaneTy log oi 
od) lo molsaponws vied gore Josiiawol aloo. sf) oom hank 
| 7 , antl: alt pie 
b aiid deve nlas $78) ow éshaite niece vi dei 10 toubso oil yariwoivat fe 
nobiahuinnoos ot Hula muizeoods moc botos Youd seuld orsiled ob 
ott, bas dita okt atiod edlabaienih soizeanqqo. W a9 pula ihe tar 
Jono, eines coved vilyiett one ~' ‘daizor of 199¢Oq sensi SS ia 
eine) WO bemgorg, yhrorts olyoog # mogu ; reid 
ont yd gee ue inosong. nove. ob guillig enw daige HOVSTD-ORK oC 
(ar 8 to ohqog atm bonnie awe Ih. aek)x adil, xions Yo 19) . 
-rsnorodt Us. genon 08 lao asd poms HA Mba i eso trong 
od joersog olb iden oa) eros Pol st sroasonyjo pill wettioge @9 
-coitieegqo ybiute baa. ond bas moisaiendua hoiilempam gi 
VG per ean hesinae ih ould dust) Liber gd Be 





e 





sean 1 EDL cola i enidhit tel ni foo aids ie, ‘olsieng | 
todd rroeeonon bee Isl ae Ji ded nineeny lowers odd woqi phe 
a mi tanya all i aetna botape b 


= 
a 


332 INSTORY FROM THE PASSAGE TO [Hlist. View. 


colony. Assemblies remonstrated, public meetings denounced, 
and agents petitioned; but still to no purpose. The measure 
vas resolved upon ; and on the 22d March, 1765, the stamp tax 


was finally imposed. The interval between the annunciation of 


the intention to impose it, and its final imposition, had produced 
an efiect very different from that intended or expected by the 
ministry. Instead of eliciting substitutes, or propositions for a 
compromise, or wearing. away the force of the first burst of in- 
dination, it had only given the people of the colonics time to 
rally for the opposition, and to. concert means for the defence. 
The subject had been fully discussed amongst them in all its va- 
rious bearings. The resolutions and treatises, which exhibited 
these, had been borne to every corner of the colonies. The 
knowledge of his right, and of the free principles by which they 
were sustained, was brought home to every man’s understanding. 
The passive were roused ; the timid were encouraged; and the 
bold and adventurous caught fresh hopes and ardor from the 
unanimity around them. The opposition to the mere proposi- 
tion of the tax, led naturally to the consideration of the means 
by which it was to be frustrated, in the event of its actual im- 
position. Hence, when the act came, it found them with their 
lamps trimmed, and ready to go forth to mect it. 

In investigating the history of this act, much talent has been 
employed, and much time and research have been expended, in 
determining to which of the colonies belongs the high honor of 
nities toue having given the first impulse to colonial resistance. 
a Figg soanies If such honor attaches peculiarly to any one of the 
the satan to colonics, the effort to establish its claims is worthy 

i of allresearch. To have been the advance guard of 
hberty, in the first great effort which opened the way to the 
establishment of the first republic upon earth, is enough for 
immortality ; and generous rivalry will accord it, where it is due. 
Yet it may well be questioned, whether such merit can be pro- 
perly ascribed to any man or any colony. Such pretensions 
must assume, as the foundation of the claim, the origination 
either of the principles of opposition, or of the determination to 
resist, or of the means of resistance. If the carly movements 
in some of the colonies, in opposition to this act, were but the 
outbreakings of a common fecling and a common sentiment, 
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pervading the whole, and waiting every where but for opportu- 
nities of manifesting themselves; instead of being impulses to 
public sentiment, they were but the results of it. If these move- 
ments were early, merely because accidental circumstances gave 
to the colony, in which they were made, the first opportunity of 
venting that common feeling, they were but the first conductors 
of already concentrated public indignation. Such was the caso 
in these colonics: The punctered veins only gave out the blood 
that pervaded the whole system. The tyrant, who wishes to 
strike the blow in sccurity, should not apprise the victim of its 
coming; unless he intends it for the passive slave. When the 
act is resolved upon, to alarm is folly. Yet such was the imbe- 
cile policy of the English ministry, and the colonies improved 
well the interval between the annunciation and the blow. Speech- 
es, resolves, addresses, essays, had brought the public mind to 
contemplate all the consequences of the proposed measure; and 
the spirit of resistance was already up, in the forrnidable shape 
of combinations. However suppressed that spirit might seem, 
and ready to submit, when there remained no alternative but 
open rebellion against the act, the “master spirits’’ in the colo- 
nies knew full well, that its rest was but the couching of the lion, 
and its silence the portentous silence that precedes the storm. 
Such were Henry of Virginia, and Otis of Massachusetts, in the 
two great colonics; whose movements against the stamp act, 
stand first in order and importance upon the page of history. 
They touched the chord of public feeling, already tremblingly 
alive; and they knew its response. Their colonies went in ad- 
vance of the others, in the expression of these sentiments, 
through their Assemblies ; but by the early convention of the lat- 
ter, after the passage of the act, accident cast upon them the 
first opportunity of taking the Jead in opposition to it. . They 
sounded the first notes of defiance ; but these were soon echoed 
back by colonies, as ready, energetic, and determined in resis- 
tance, as they. | 
It is not our purpose, nor our wish, to say aught in derogation 
of the high claims of those patriotic colonies, to be cherished in 
our remembrance as the foremost champions of colonial liberty. 
The course of Lheir honor is reflected upon us; and the virtues, 
Mary ei and noble bearing of their distinguished sons, adorn 
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our common history. To have been found firm and faithful hy 
their side ‘is enongh for honor’? Yet in the histories of the 
colonial transactions connected with the stamp act, the course of 
Maryland seems tu have been but little known or understood; and 
she has been thrown into the rear of the other colonies, as if she 
had been, by them, siimulated to, and led on, in opposition. Yet 
her transactions prove, that she wanted no teacher, either to 
justruct in her rignts, or to prompt them to preserve them; and 
they exhibit a character and unanimity of opposition, that is with- 
out a parallel in the history of any colony. 
Circumstances of the moment, over which she had no control, 
prevented this colony from expressing, through her Assembly, 
her opposition to this measure, not only before the act passed, 
Cauecs whieh DUt elso for along period afterits passage. The pow- 
presented ter to convene the Assembly resided wholly with the 
ber Mecbly. governor; and upon the prorogation of it, in Novem- 
ber, 1763, its session was postponed, by repeated prorogations, 
until September, 1765. The Assembly was thus disabled from de- 
claring its decided hostility to the measure, at an earlicr period ; 
but its eagerness in the common cause, is displayed not only by 
the spirited and unanimous declaration then made, but still more 
forcibly, by its remonstrance to the governor, for his delay in con- 
vening it at a period, when its members were desirous to unite 
with their brethren in the other colonies, in the protection of 
their common liberties. Their message is the best commentary 
upon the subject. ‘ We are truly concerned (say they in this 
message, 13th December, 1765,) that the duty we owe to our 
constituents, lays us under the indispensable necessity of observ- 
ing, that every power lodged in the hands of government is there 
entrusted by the constitution, to be exercised for the common 
xvod. To this end hath your cxccliency, as supreme/magistrate, 
the power of convening and proroguing; which, we need not 
remark, according to the bill of rights, confirmed at the happy 
revolution, ought, for redress of all grievances, and for amend- 
ing, strengthening, and preserving of laws, to be held frequently. 
The unhappy prevalence of the small pox, from the month of 
March to that of September last, rendered a convention of 
Assembly within that time impracticable ; but we are ignorant of 
any reasons, that could occasion the long intervention from No- 
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veinber, 1763, to last March; within which time, circumstances of 
a peculiar nature, required a meeting of Assembly, which was 
prevented by prorogation. Jt is incumbent on us, as the repre- 
sentatives of a free people, to remonstrate against that measure ; 
especially, as it prevailed at a time, so very critical to the rights of 
America; at a time, when the good people of this province 


ardently wished for an opportunity to express, by their represen- 


tatives in Assembly, tlicir sense of a scheme, then entertained by 
the British House of Commons, of imposing stamp duties on the 
colonies; and for want of which, their involuntary silence, on a 
subject so interesting and important, has been construcd by a 
late political writer of Great Britain, as an acquicscence im that 
intended project.” ‘ We cannot help expressing our apprehen- 
sion, (they remark in conclusion) that if we should be now silent, 
at some future time, when it may be the unhappiness of this 
province to be under the government of a gentleman less favora- 
ble in his inclinations to the interest of America than. yourself, the 
occasion, which has Jaid us under the disagreeable necessity of 
troubling your excellency with this assertion of our rights, might 
be made use of, as a precedent for promoting measures prejudi- 
cial to the rights and privileges of the good people of this pro- 
vince.’ (7) Previously to this, and at the first moment of their 
assemblage in Septeinber, 1765, they had passed resolves against 
the stamp act, and had dopated commissioners to the general 
Congress; and this remonstrance is here adverted to, only for 
the purpose of attesting, that the same spirit, which characteri- 
sed their first Assembly proceedings after the passage of the 
stamp act, had prevailed in the colony, com the first moment the: 
tax was proposed. 

There were, however, other indications of public feeling, which: 
went im advance of all the Assembly transactions, to demon- 
Karly and deci. Strate the gencral detestation of the measure by 
sive incicatess the people of Maryland. ‘They had amongst them 


ef her people. that admirable reflector of public sentiment, an 
established and well regulated press, in the paper then conduct- 


(7) This remonstrance was submitted by Thomas Ringgold, Esq., a dele- 
gato from Kent county ; who was also one of the commissioners from this 
colony to the Stamp Act Congress. 
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ed by Mr. Jonas Green, of Annapolis, under the name of “ The 
Maryland Gazelte.” Ii was ‘established in the year 17:15, and 
has ever since been conducted by his descendants, unde: that 
name. . Venerable for its antiquity, in which, it is believed, it 
* outranks every existing paper in these United States, itis render- 
ed still more so by its devotion to the cause of liberty, from the 


very origin of our struggle for emancipation.. Yet flourishing in 


the hands of his descendant, and sustained by his worth, it has 


been, truly, ‘‘an evergreen.’’ The influence of the press, even 


at this day, is known and felt by all, notwithstanding the many 
causes Which have conspired to diminish it; and it may still, in 


some degree, be relied upon, for its indications of the prevailing 


temper and sentiments. There were, however, many circum- 


stances, peculiar to that day and the establishment of that paper, 
which would induce us to look to it, and to rely upon it, for the 


faithful delincation of the public feeling. It was the only paper 


of the province; it was the government paper; it had uniformly 
been conducted with a firmness and moderation, as far removed 
from the intemperance of passion, as the servility of submission ; 
and iis columns were open to free and temperate discussion on 
ail sides. - Yet, whilst we find, at every step, continued evi- 
dences of the universal opposition to the stamp tax; we look in 
vain to it, as the only record of the times, for the slightest indi- 
cations of faltering on the part of any of the people of Mary- 

The course of the paper itself was one of determined 
opposition, The intimation of the ministry’s intention to tax 
the colonies, was first communicated in its number of 17th May, 
1764; and from that period, the tenor of its publications con- 


tinually indicated its hostility to the measure. Its number of 
the 18th of April, 1765, announced the intention to suspend its 


peblication, if the melancholy and alarming accounts, which had 
just been received, of the probable passage of the stamp act, 
} ° ats fies 

should prove true. (8) Its actual passage was communicated in 


(8) Some of the short and pithy remarks of this paper, and its mottoes and 
devices, in reference to the stamp aet, are quile amusing, and carried with 
them more power to arrest general attention, than whole columns of argu- 
mentation. It thus conveys the certain intelligence of its final passage: 
“¥riday evening last, between 9 and 10 o’clock, we had a very smart thun- 
der gust, which struck a house in-one part of the town, and a tree tn another. 
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terms of the highest indignation; and from that period, the co- 
lumus of this paper were continually crowded with publications, 
illustrative of the rights cf the colonies, and of the necessity of © 
resistance. The operation of the act having commenced, the 
paper of the Usith Octeber, 1765, was put into mourning, with 
the expressive motto: ‘The Maryland Gazette expiring in hopes 
of a resurrestion;’”? and its publication was, shortly afterwards, 
actually suspended vnul the 10th of December following, when 
it was revived with the avowal ‘that it should be, as it had been, 
sacred to liberty, and consequently to virtue, religion, and the 
good and welfare of its country.” These details, connected as 
they are with the bistory of the times, cannot be uninteresting; 
and they are due to one, whose eflorts and influence, as an 
auxiliary in the cause of liberty, were widely felt and highly esti- 
mated. (9) His paper was a “ rara avis” in that day-—-a govern 
ment paper warring on the side of the people. 
The English ministry displayed some policy in the selection 
_of residents of the cclonies, as officers to carry the stamp act 
col ooh into effect; but their selection proved, in the sequel, 
ee to be a decree of expatriation to those who accepi- 
ed the appointment. Itwas peculiarly so, to the 
person appointed as stamp-distributor for Maryland. Zacha- 
riah Hood, the person alluded to, was a native of Maryland, and, 
at one period, a resident merchant of Annapolis. More of his 
history we know not; andif the limit of the maxim be just, “nil 
~ de mortuis nisi bonum,” we should wish to know no more. His 
whole history may be summed up in one sentence: ‘He was a 
willing instrument in the hands of a tyrannical ministry, for the op- 


tree in another. But we were more thunderstruck last Monday, on the arri- 
val of Captain Joseph Richardson, in the ship Pitt, in six weeks from the 
Downs, with a certain account of the stamp act being absolutely passed.” 

(9) Publications, advocating the cause of the colonies, were transmitted to 
this paper, even from Virginia. In one of these, the correspondent remarks : 
** It being well known, that we are, in this colony, deprived of that great sup- 
port of freedom, the liberty of the press; as the only one we have here, 1s 
totally engrossed for the vile purpose of ministerial craft, I must therefore 
apply to you (who have always appeared to be a bold and honest assertor of 
the cause of liberty) to give ita place in your next paper, &c.’’ Green's 
Gazette of October Lith, 1765. 
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pression of the people amongst whom he was born and had lived."” 
His appointment was announced in a letter from London to a gen- 
tleman of Annapolis, published about the period of his arrival. 
‘Among the many other promotions of officers in the colonies, (it 
remarks,) we are credibly informed that Z h H d, late a 
sojourning merchant of the city of Annapolis, but at present Z—-h 
H—-d, Esq. at St. James’, has, for his many eminent services to 
his king and country during the late war, got the commission of 
Distributor of the Stamps in that province. This gentleman’s 
conduct is highly approved of here, by all court-cringing politi- 
cians; since he is supposed to have wisely considered, that if his 
country must be stamped, the blow would be easier borne from a 


native, than a foreigner, who might not be acquainted with their 
manners and institutions.” (10) 








Coming under such auspices, and with such purposes, his ar- 
rival at Annapolis was welcomed with those marks of distinction, 
His reception in Which it was so customary to confer upon the starap 
peseolony - distributors of that day: but, fortunately for him, 
they were bestowed upon his efligy. (11) The news of his ar- 
rival soon spread through the province; and his patriotism was 
honored in the same significant manner, at Baltimore, Elk Ridge, 
Fredericktown, and other places. (12) The character of these 
procecdings must not-be misunderstocd. ‘They were not the 


(10) Published in Green’s Gazette of 22d August, 1765. 

(11) The following is the account of his reception, published in Green’s 
Gazette of August 29th, 1765. 

“Monday morning last, a considerable number of people, assertors of 
British American privileges, met here to show their detestation of, and abhor- 
rence to, some late tremendous attacks on liberty: and their dislike to a cer- 
tain late arrived officer, a native of this province. They curiously dressed up 
the figure of a man, which they placed on a one horse cart, malefactor-like, 
with some sheets of his paper in his hands before hisface. In this manner, 
they paraded through the streets of town till noon, the bells at the same timo 
tolling a solemn knell, when they proceeded to the Hill; and after giving it 
the Mosaic law at the whipping post, placed it in the pillory, from whence 
they took it, and hung it to a gibbet erected for that purpose, and then set fire 
toatar barrel underneath, till it fell into the barrel. By the many significant 


nods of the head, while in the cart, it inay be said to have gone off very 
penitently.”? 


(12) Green's Gazette of September, 17€5. 
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heedless and ungovernable movements of tumultuous spirits, nor 
the wanton outrages of men without character. They sprang 
from the just and settled indignation of a whole people. They 
were conducted with calmness and publicity, and were promoted 
by men of the highest talents and character. They were not 
mere personal indignities offered to the unworthy mstrument of 
the crown; but acts of deliberate and open defiance, intended 
fo manifest, in a manner not to be misunderstood, their deter- 
mined opposition to the stamp act, and their utter abhorrence of 
all who Jent themselves to its enforcement. Amongst those who 
were prominent im the proceedings at Annapolis, was the dis- 
tinguished Samuel Chase, whose energies quickened ail that he 
touched, and whose abilities illustrated all that he examined. 
Just arrived to manhood, he already gave promise of that happy 
combination of talents, for which he was afterwards eminent be- 
yond the reach of rivalry; when all eyes were turned upon him, 
to acknowledge ihe profound lawyer, the eloquent advocate, the 
resistless orator of the people, and the unrivalled leader of de- 
liberative assemblies. Honored by his fellow citizens, even at 
this early period, with a seat in the legislature, he was already con- 
spicuous, at the age of twenty-four, as the champion of colonial 
liberties. He, himself, has characterised these proceedings in the 
following energetic language, which is extracted from an indig- 
nant reply to an attack made upon him by the municipal au- 

thorities of Annapolis, in a publication, after the repeal of the 

stamp act, relative to the city affairs, in which he was described 

“‘as a busy, restless incendiary, a ringleader of mobs, a foul- 

mouthed and inflaming son of discord and faction, and a pro- 

moter of the lawless excesses of the multitude.” ‘Was it a 

mob (he replies,) who destroyed, in effigy, our Stamp Distribu- 

tor? Was it a mob who assembled here froin the different coun- 
ties, and indignantly opened the public offices? Whatever vanity 
may whisper in your ears, or that pride and arrogance may 
suggest, which are natural to despicable tools of power, emerged 
from obscurity and basking in proprietary sunshine; you must 
confess them to be your superiors, men of reputation and merit, 
who are mentioned with respect, while you are named with con- 

tempt, pointed out and hissed at, as ‘fruges consumere nati.’ I 
admit that I was one of those who committed to the flames, in 
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effigy, the Stamp Distributor of this province, and who even!y 
disputed the parliamentary right to tax the colonies; while you 
skulked in your houses, some of you asserting the parhamentary 
right, and esteeming the stamp sect a beneficial law. Others of 
you meanly grambled in your corners, not daring to speak out 

your sentiments.” (13) 
An incident cceurred soon after Hooed’s arrival, which ren- 
dered him ‘still more obnoxious to the people of the province. 
Finding himself the object of genera] detestation, 


Its expulsion 4 : 
and ultimate he endeavored to palliate his conduct by the asser. 
fate. 


tion, that the office which he held, had been solicit- 
ed by a member of the Assembly, who had offered a large sum 


(13) The whole of this reply, written in July, 1766, and appended to 
Green’s Gazetic of June 25th, 1767, is written in the same bold and vigor- 
ous style. Although abounding in personal reflections, and savouring too 
much of coarse invective, it is strikingly characteristic of that undaunted 
epirit, and fierce independence, which prominently marked, throughout life, 
the character of Mr. Chase. These traits of character, sometimes imparted 
to his conduct a harsh and arbitrary aspect, which provoked enmity, by seem- 
ing to disregard it: but in the estimation of those whom he honored with his 
friendship, they were redeemed by the noble and generous qualifies of the 
heart which lay beneath. ‘Those whose delight it is to spy into character, 
as some modern philosophers examine the sun, only for the purpose of finding 

spots in it, may dwell with pleasure upon this imperfection, for such it vas: 
but more generous minds will not look ‘‘as if darkly through a glass,” at the 
character of such a man as Samuel Chase, for the purpose of excluding the 
brilliant qualities, which threw into the shade all his foibles. The puny 
critic may do this, whose feeble vision is unable to withstand the dazzle of 
such qualities. Yet, if to anatomize human character for the discovery of its 
faults, be the first requisite to its proper estimate—and he, who attempts it, 
has even the moral sanction, in his own exemption from frailties—for the 
proper conception of such a character as that of Mr. Chase, he must carry 
himself beyond the silken age in which we live, to the age that made men, 
and tried men’s souls. Mr. Chase sprang into active life at the very period 
when the American colonies, planted by freemen, having grown up to matu- 
rity in the enjoyment of liberty ; and, having worked out their own deliver- 
ance by the energies of a spirit that shrank from no danger or privation— 
were, for the first time, to be taught unqualified submission to the irrespon- 
sible power of parliament. Around him were the minions of that power, 
who were willing to sell their birth-right for the pottage that rewarded its 
surrender,—-teady to be slaves, for the sake of being overseers. The spirit 
of independence naturally grows harsh at such a spectacle ; and spurns the 
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for the bestowment of it: and that, therefore, the people ought 
not to spend their whole fury upon him for his acceptance of it. 
The person pointed at by this slanderous assertion, was ‘Thomas 
Ringgold, then a delegate from Kent county, and afterwards con- 
spicuous in the transactions of Maryland, as one of her commis- 
sionersto the Stamp Act Congress, and the author of the remon- 
strance to the governor already alluded to. This rumour, set on 
foot by Hood, drew from Mr. Ringgold the following noble and 
indignant reply, which spoke the general sentiment of the pro- 
vince. ‘JT hope (says he,) that my conduct has been such, both 


‘jn public and private stations, as to induce @ general belief, that 


I have the feelings of humanity, am a friend to hberty, and love 
my country. FT should be extremely sorry, by an act so truly 


mere courtesies of life, when they have become the robe that cloaks the ser- 
vile soul. The predominance of seeming sanctity, has driven virtuous hearts 
from the loathing of hypocrisy, even to the rejection of the decent observan- 
ces of religion—the licentiousness of an age, has made virtue shrink from 
the proper familiarities and endearments of life, and purity become austerity. 
The reign of Charles J. made fanatics ; fanaticism made hypocrisy: and the 
wild fanaticism, and hypocrisy in the garb of austerity, which preceded it, 
produced the licentious age of the second Charles. The age in which began 
the struggle of our colonies for independence, was well calculated to give 
any free spirit the “ furtiter in modo,” as it has been called: and the long 
continuance of it, in the midst of disaffection and treachery, to form a char- 
acter determined and unbending, even to sternness—The men of the revolu- 
tion were not formed in sunshine, nor made ‘to court an amorous locking 
glass.” ) E 
Thrown thus into the midst of an age calculated to uprouse, even in ve- 
hemence and harshness, the bold and indignant spirit of a freeman, Mr. 
Chase was assailed, in the very outset of his carcer, by the courtly adherents 
-of the royal cause, with whom his boldness was faction, and his vehemence 
arrogance. In his encounters with such as thesc, he disdained all reserve, 
and gave no quarter. ‘‘ Seeming,” he learned to despise : and there never 
was a.man, who could say with HMamlet, more justly than Mr. Chase, ‘/ 
know nol seems.’ Whathe felt, he expressed: and, what he expressed, came 
stamped with all the vigor of his mind, and the uncompromising energy of 
his character—if his manner was a fault, it leaned to virtue’s side. {t is not 
for my feeble pen to portray his virtues and abilities—they are registered in 
the nation’s history : and there is no true American, to whom his name, re- 
corded on the imperishable roll of American Independence, does not bring 
back the grateful recollection of his services. Jle was a son of Maryland . 
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contemptible, to have afforded room for a contrary Opinion. | 
therefore beg the hberty publicly to declare, through your paper, 
that no consideration should have induced me to have had any 
hand in the execution of a law, tending to the subversion of our 
dearest rights as frecborn subjects of England, and to the sup- 


pression of the freedom of the press.” (14) ‘There is a moral 


force in public sentiment, before which the instruments of ty- 
ranny cower. Hood wanted the firmness, even to attempt the 
execution of the office which he had solicited; and the public 
indignation, which had been lavished upon his efhgy, at length 
taking a direction towards his person, he secretly absconded 
from the province early in September, 1765, and never paused in 
his flight, until he had reached New York, and had taken refuge 
under the cannon of Fort St. George. (15) He was the first and 
last stamp-distributor of Maryland. 


The Assembly was at length convened on the 23d September, 
1765; and the Slamp &ct was the first subject which engaged its 


: Siva attention. Its members required no time for dis- 
“iret = Assembly : . i 

efier the Stamp Cussion or deliberation, as to the course they should 
Act 


pursue. The fiat of public sentiment had already 


(14) This publication of Mr. Ringgold’s, is dated 27th August, 1765, and 
eppeared in Green’s Gazette of 5th September, 1765. 

(15) Hood’s flight was insufficicnt to save him from the common fate of 
the stamp-distributors, a resignation by compulsion. He only escaped from 
the resentment of one colony, to be arrested by the sisterly indignation of ano- 

ther. Having taken up his residence on Long Island, he soon attracted the 
attention of the people, and the liberals at once determined, (to use their own 
language,) that as he had by flight deprived the people of Maryland of that 
justice which they had a right to demand, the resignation of an office caleu- 
tated to enslave them; they would take the affair into their own hands, and 
either compel him to resign, or send him back to Maryland as a fugitive 
from justice. 

A party ef volunteers accordingly assembled on the 28th of November, 
1765, and surrounded the house on Long Island, in which he was concealed. 
Escape was impossible : and poor Hood was hooded. He now threw himself 
upon their sympathies, and represented himself as one rather to be pitied than 
tobe punished. His appeals to mercy were all unavailing : and his next at- 
tempt was atacompromise. He now desired, that. his word of honor might 
be received in lieu of his oath ; and that the right might be reserved to him to 
hold his office, if hereafter his countrymen should desire it. He was answer- 
ed, that the people of Maryland having an absolute right to freedom, he must 
absolutely and unconditionally renounce an office, which gave him power to 
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gone forth in determined hostility to the act; and it only remain- 
ed for the Assembly to register its decree. In some instances, to 
prevent all possible misappreheasion, the members were specially 
instructed by theiz constituents. Those given at that period by 
the people cf Anne Arundel county to their representatives, 
Messrs. Werthington, Hammond, Hail, and Johnson, have been 


preserved, and are distinguished by their manly sentiments and 


vigorous style. Afier a full examination of their claims to ex- 
emption from taxation not sanctioned by their assent, founded 
both upon the express language of the charter of Maryland, and 
their liberties as English subjects, they prescnt its result in the 
following forcible language: ‘‘Hence the foundation of our 
claim, to be affected by no law, nor burdened with any kind of 
tax, but what is laid uponus by the assent of our representatives 
in Assembly convened, agreeably with the fundamental laws of 
the constitution of our mother country; our rights and privileges 
as Enclishmen, declared and confirmed by our charter; and the 
uninterrupted usage and practice of our province, from its first 
settlement to the present time. And we do unanimously protest 
against our being charged in any other manncr, and by any other 
powcrs whatsoever: and we do request of you, our representa- 
lives, that this our protest may be entered, and stand recorded, in 
your journal, amongst the proceedings of your house, if it may 
be regularly done.” (16) 

The circular from the Assembly of Massachusetts, inviting the 
other colonies to unite with them in the appointment of com- 


enslave them ; and that if this were not done, he should be delivered into the 
hands of an exasperated multitude, and carried back to Maryland, with labels 
upon him, signifying his office and designs. Resistance was hopeless, and 
Hood yielded. As soonas his abjuration was signed, he was accompanied by 
upwards of one hundred gentlemen, from Flushing to Jamaica, where it was 
regularly sworn to, and he was discharged. Like the similar abjurations of 
that day, it left no room for equivocation or mental rescrvation, and abounded 
with apologies and excuses, utterly at variance with the known feelings of the 
individual, and only serving to render him contemptible and harmless. 

(16) These instructions were given on the 7th of September, 1765, and 
are published at large in Green’s Gazette of 24th October, 1765. 
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missioners to a gencral congress, to be held at 


tis proceedings New, York,) was immediately taken up for consi- 
upon the propos 


omuonforagene deyation, by this, Assembly; and, passing by all 


ral congress. 


other business, on the second day of their session, 
they coneuried in the proposition, and appointed commissioners, 


‘and a committee to draft their instructions. These commis- 


sioners were Col. Edward Tilghman, of Queen Anne’s, William 
Murdock, of Prince George’s, and Thomas Ringgold, of Kent. 
They were appointed solely by the lower house, but the measure 
was approved and sanctioned both by the upper house and the go- 
vernor, who concurred in the passage of an ordinance intended 
to ineet the expenses of the embassy. ~The instructions given to 


these commissioners, directed them to repair to the congress, 


there to join ina eeneral and united, dutiful, loyal, and humble 


representation to lis Majesty and the British parliament, of the 
circumstances and condition of the British colonics; and to pray 
relief from the burdens and restraints lately laid upon their trade 
and commerce, and especially from the taxes imposed by the 
stamp act, whereby they are deprived, in some instances, of that 
invaluable privilege of Englishmen and British subjects, trials by 
juries ; and to take care that such representation should humbly 
and decently, but expressly, contain an assertion of the right of 
the colonists, to be exeinpt from all and every taxations and im- 
positions upon their persons and property, to which they do not 
consent’ in a legislative way, cither by ‘themselves, or their 
representatives freely chosen and appointed.” (17) 

Having thus speedily and efficiently concurred in the proposi- 
t1on fora general congress, it now remained for them to declare, 
in a more formal and explicit manner, the character 


Its resolyeg 


i and tendencies of the late measures of the English 
Lamy act, . y 


parliament. Addresses and resolves were the order 
of the day; but in Maryland, some solemn and explicit declara- 
tion of their feelings was rendered peculiarly necessary, by the 
attempts to misrepresent them in England. The resolves, now 


(1%) The members of the committee, by which these instructions were 
dratted, were, James Hollyday, of Queen Anne’s, Thomas Johnson, of Anne 
Arundel, Edmund Key, of St. Mary’s, John Goldsborough, of ‘Tatbot, John 
Hammond, of Anne Arundel, Danicl Wolstenholme, of St- Mary's, and John 


. 


Hanson, Jr., of Charles. 
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unanimously adopted, were sufficient to dispel all doubts in the 
minds of the ministry, if any such existed, as to the cordial 
concurrence of Maryland with the refractory colonies. They 
were reported by a committee, consisting of Messrs. William 
Murdock of Prince George’s, Edward Tilghman of Queen 


Anne’s, Thomas Ringgold of Kent, Samuel Chase of Annapolis, 


Samuel Wilson of Somerset, D. Wolstenholme of St. Mary’s, . 


John Goldsborouch of Talbot, John Hammond of Anne Arun- 
del, Henry Holyday of Talbot, Charles Grahame of Calvert, 
Edmund Isxey of St. Mary’s, and Brice T. B. Worthington of 
Anne Arundel, and were unanimously adopted and ordered to 
be published on the 28th of September, 1765. Pre-eminent 
amongst all the legislative declarations of the colonies, for the 
lofily and dignified tone of their remonstrances, and for the 


entire unanimity with which they were adopted, they form one . 


of the proudest portions of our history. 

1. Resolved, unanimously, That the first adventurers and settlers 
of this province of Maryland brought with thein and transmitted 
to their posterity, and all other lus Majesty’s S subjects, since in- 
habiting in this province, all the liberties, privileges, franchises, 
and immunities, that at any time have been held, enjoyed, and 
possessed, by the people of Great Britain. be 

II. Resolved, unanimously, That it was granted by. magna char- 
ta, and other the good laws and statutes of England, and con- 


firmed by the petition and bill of rights, that the subject should 


not be compelled to contribute to any tax, talliage, aid, or other 
like charges not set by common consent of parliament. 

III. Resolved, unanimously, That by a royal charter, granted 
by his Majesty, king Charles I. the cighth year of his reign 
and in the year of our Lord one thousand six hundred and thirty- 
two, to Cecilius, then Lord Baltimore, it was, for the encourage- 
ment of people to transport themselves and families into this pro- 
vince, amongst other things, covenanted and granted by his said 
Majesty for hinself, his heirs, and successors, as followeth: 

‘And we will also, and of our more special grace, for us, our 
heirs and successors, we do strictly enjoin, constitute, ordain, and 
command, that the province shall be of our allegiance, and that 
all and singular the subjects and liege people of us, our heirs, 
and successors, transported into the said prevince, and the chil- 
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dren of them, and of such as shall descend from them, there al- 
ready born, or hereafter toe be born, be, and shall be denizens and 
lieges of us, our heirs, and successors, of our kmgdom of Eng- 
land and Ireland, and be in ali things held, treated, reputed and 
esteemed, as the liege faithful people of us, cur heirs, and suc- 
cessors, born withia onr kingdom of England, and likewise any 
lands, tenements, revenues, services, and cther hereditaments 


“whatsoever, within our kingdom of England, aud other our do- 


minions, may inherit, or otherwise purchase, receive, take, have, 
hold, buy and pessess, and them may occupy and enjoy, give, 
sell, alien, and bequeath, as likewise, all liberties, franchises and 
privileges, of this our kingdom of Enoland, freely, quietly, and 
peaceably, have and possess, oceupy and enjoy, as our hicge 
people, born, or te be born, within our said kingdom of England, 


without the let, molestation, vexation, trouble, or grievance, of 


us, our heirs and successors, any statute, acts, ordinance, or 
provision, to the contrary thereof, notwithstanding. 

“And further, our pleasure is, and by these presents, for us, 
cur heirs and successors, we do covenant and grant, to and with 
the said now Lord Baltimore, his heirs and assigns, that we, our 
heirs and successors, shall at no time hereafter, sct or make, or 
cause to be set, any imposition, custom, or other taxation, rate 
or contribution whatsoever, in or upon the dwellers and inhabi- 
tants of the aforesaid province, for their lands, tenements, goods 
or chattels, within the said province, or in or upon any goods or 
merchandizes within the said province, or to be laden and un- 
inden within any of the ports or harbours of the said province: 
And our pleasure is, and for us, our heirs and successors, we 
charge and command, that this our declaration shall be hence- 
forward, from time to time, received and allowed in all our courts, 
end before all the judges of us, our heirs and successors, for a 
sufficient and lawful discharge, payment and acquittance: com- 
manding all and singular our officers and mimisters of us, our 
heirs and successors, and enjoining them upon pain of our high 
displeasure, that they do not presume, at any time, to attempt 
any thing to the contrary of the premises, or that they do in any 
sort withstand the same; but that they be at all times aiding and 
assisting, as it 1s fitting, unto the said now Lord Baltimore, 
and his heirs, and to the inhabitants and merchants of Maryland 
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co 


aforesaid, their servants, ministcrs, factors, and assigns, in the full 
use and fruition of the bencfit of this our charter.” | 
AV. Resolved, That it is the unanimous opinion of this house, 
that the said charter is declaratory of the constitutional] rights 
and privileges of the freemen of this province. 
V. Resolved, vnaninously, That-trials by juries are the grand 


bulwark of liberty, the undoubted birth-right of every English-. 


man, and consequently of every British subject in America; and 
that the erecting other jurisdictions for the trial of matters of 
fact, is unconstitutional, and renders the subject insecure in his 
liberty and property. 

VI. Resolved, That it is the unanimous opinion of this house, 
that it cannot, with any truth or propriety, be said, that the free- 
men of this province of Maryland, are represented in the British 
parliament. with: Ah : 

VIL. Kesolved, unanimously, That his Majesty’s hege people of 
this ancient province, have always enjoyed the right of being go- 
verned by laws, to which they themselves have consented, in the 
articles of taxes and internal polity; and that the same hath 
never been forfeited, or any other way yielded up, but hath been 


constantly recognized by the king and people of Great Britain. 


VILL. Resolved, That it is the unanimous opinion of this 
house, that the representatives of the freemen of this province, 
in their legislative capacity, together with the other part of the 


legislature, have the sole right to lay taxes and impositions on 


the inhabitants of this province, or their property and effects ; 
and that the laying, imposing, levying, or collecting, any tax on 
or from the inhabitants of Maryland, under colour of any other 


authority, is unconstitutional, and a direct violation of the rights 


of the freemen of this province. 

Declinmg to cntcr upon the consideration of any other busi- 
ness, the lower house now desired the governor to grant them a 
Nispnsition of Fecess of a few wecks, most probably for the pur- 
the Stamp Paper. pose, although not expressly avowed, of awaiting 
the issue of the proceedings of the Continental Congress. Their 
request was gratified, and the Assembly prorogued until the first 
of November. Before the prorogation, the governor sought the 
advice of the lower house as to the secure disposition of the 
stamp paper, the arrival of which was now momently expected, 
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This, however, they declined to give, as relating to a subject 
upon which they had not consulted their constituents; and the 
governor, in this emergency, found it necessary to throw himself, 


for direction, upon his constitutional advisers, the members of 


the upper house, who had no such scruples, and were always 
more prone to the side of prerogative. ‘They assured him that 
there was no place of security, to protect it from the attempts to 
destroy it, which would inevitably be made; and they therefore 
advised its deposit on board one of his majesty’s ships on the 
Virginia station, until further orders from the ministry. 

On reviewing these proceedings of the first Assembly of Ma- 
ryland after the passage of the stamp act, it is apparent, that 
Peis Bed: humble as her pretensions have been, and lightly 
Bisdeal est tat as they have been considered, they may be proudly 

contrasted with those of any other colony. They 
exhibit an unanimity in opposition to the act, amongst all classes 
of people and ail branches of her government, which is without 
a parallel. Firm yet temperate, her public remonstrances breathe 
the genuine spirit of determined freedom, unalloyed by the lan- 
guage of passion or the temper of anarchy. It must, however, 
be admitted, that, perhaps, some of this unanimity was attributa- 
ble to the character of her government. The interests of the 
proprietary were as adverse to the right of internal taxation then 
claimed for parliament, as were those of the people at large; and 
although his government did not deem it prudent to put itself in 
direct opposition to the crown, it naturally felt but little interest 
in the success of a claim, which, whilst it oppressed the people 
and exhausted their resources, at the same time impaired tne 
power and influence of the proprictary. 

The contributions of Maryland to the common cause, did not 
consist merely in the concurrence of her people and her Assem- 
Potitica! Fssays Dlies with those of the other colonies, in the adop- 
ef tist period. tion of measures to frustrate the operation of the act. 
All such measures proceeded upon the assumption, that exemp- 
tion from parliamentary taxation was an unquestionable right of 
the colonies; and they derived much of their efficacy from the 
general conviction of that right. To have unsettled that con- 
viction, would have effected more towards the submission of the 
colonies, than could have been accomplished by all the remon- 
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strances and menaces of the English government. With many 
whose feelings were warmly eulisted on the side of the people, it 
required but litle persuasion or argument to establish that right. 
It was enough for them to know that it was a night, justified by 
the then condition of the colonies, and demanded for the perfect 
security of their liberues.. They wanted neither prescription nor 
precedent, io give uv sanctity; and they regarded it as a right, 
not to be lost by nonuser, nor prescribed against by contrary pre- 
cedent.. They reasoned from the nature, objects, and proper se- 
curities, of government in general; and they reasoned nightly. 
Yet im all such controversies in every age, there are many who 
look for antiquity and acknowledgment as the test of such 
rights, and who resist as an usurpation what they would not in- 
sist upon as an original principle. The English ministry were 
aware of this; and hence the English presses teemed with venal 
publications, striking at the very foundation of the colonial 
claim, which at ore moment artfully appealed in the language of 
seeming justice and moderation to the colonists themselves, and 
at the next addressed themselves to all the jealousies and preju- 
dices of the mother country. This required an antidote; and 
virtue and talent sprung up every where in the colonies to ad- 
minister it. | 

Conspicuous amongst all the essays of that day in opposition 
to the stamp act, is one to the honor of which Maryland lays 
claim, as the production of her most distinguished son. It came 
Keay of Danie {rom the pen of one, whose very name was a tower 


any of Ma. e*ye,° ee 
Ilana, aganee Of Strength. Abilities that defied competition, learn- 


oc 4. Wie that ranged” with, an’ easle-ficht over every 
science, accomplishments that fascinated, and gentleness that 
soothed even envy, all conspired to render Daniel Dulany the 
fit advocate of such a cause. His celebrated essay arainst the 
stamp act, entitled, ‘Considerations on the propricly of imposing 
taxes in the British colonies, for the purpose of raising a revenue 
by act of Parliament,” was published at Annapolis on the 14th 
of October, 1765. It was not an argument calculated merely 
for the meridian of Maryland. This provinee had a_ peculiar 
charter exemption: but the claims founded on this, did not enter 
into the consideration of the general question, and resting upon 


express crant, they were rather in conflict with those, im support 


enemies nee we 


dt ies DAR i aR i er mt nl Ni NEE a Le a em nen 


i is ea 8 lt sa a a a A th tN IEEE SARTRE S Al Na a EG OOD REY RO A. 





a a a A RR the i OS CY gece 
© ~ ee 


a 





ta ma Sage A te Ae om Tg 
z. 


ee 


“yd boitiian, ilgit s sow tee wood oo seh apt sin) | 
taghiog. oslt sob bobsremete been ainolog alt We aiiniticacvay 
sort noligixoansy wien Steamy youl Th wat tonded od? te 


eal te HUMOD ay ao ynmasieonteria me Tao ie pein 


a ae a en ee 


or tel aie ariegedl ont ie | a yi ag 08s 


ph i aan Pacer ata a. stan cab haa paltinala “a 


1078 16y0 Jdgift-olges, ag dota, boigada todd: yni 


Lainicad hotsluaiua, amnnrenents ne 80H ee ad ) GOEL 

























ae He 5 | " | 
ilps ‘yal, essa i Peotgen Youn sigeentig a 


digit Ses tt beltagen you? Daw pete! hone -OF ins 


shevwie a. sam, ar wa scans shade, sit me rtp tis 1a ae 
oni bow: bharo-ae to! ft isdw molingroan, cn ac Seizototlw: ‘Drs. 2h 


wh" 


sujorny bins actawolus), oie dle.os eovloamod) boeeathbs dno om fy : 
hug, pchobigan re bi mivpar alll .,yuades rodioat, ot 2 i 
he. ob eoinoion oufd it an aid qu gauge soot. baw ouniie 

| ai origi 


sural 1 i i sh to nine oft iis dee torn, pai 


z 


ORD ' ion cari deny id 0 paper on a8 a TEL 
Welw A6W cmon Yee peodw [ome to and ould Og 
vauisol mmoiiterpanoo boialy pnvky aoinilil A alignotta Yo, cae relat 
th eeonoltnog Loses bolsaiaadt jail ettonnledqmooon 2onsiae 
oir oath, Sotwath, sobaon on boriqenod ie eevmoimoe9 boidtoaa 


See ite eet badwrdislhs-2th » <oanpo.ct) dona Yo, oseooi bm sa a 


grin VP. Wieanaqorey, at v0 anol orabieno? bohiaaa, 
RIOT D BATT Yo george add sel) aohwolon, dain Av it 
Wh odt 10 viloggunA. te hodaildag aw, wv “Ansaenplao Xo 





‘ 


nny ' WISTORY FROM THE PASSAGE TO (Hist. View. 


eas 


of which no such grant could be adduced. Mr. Dulany had a 
higher aim. His purpose was to show, that under the principles 
of the British Constitution, and by force of their condition 2s 
sritish subjects, the colonists generally were exempt from the 
tax imposed; and he has accomplished this, by a mode of argu- 
ment the most irresistible. Instead of putting himself afloat upon 
the whole question, as to the general extent of the authority of 
the mother country over the colonies, he narrows down the dis- 
cussion to the exact power exercised by the stamp act; the pow- 
er to impose internal taxes on the colonies, without their consent, 
for the single purpose of revenue; and he then conducts the dis- 
cussion by appealing entirely to British authority and British pre- 
eedent. He thus drives his adversaries to the necessity of com- 
bating with the principles of the English constitution itself, 

This celebrated essay sets out with the position, that no inhabi- 
tent of the colonies was either actually or virtually represented in 
the English parliament. That there was no actual representa- 
eR tion, was conceded; that there was a virtual repre- 
sentation, was sustained by analogies drawn from 
the condition of the non-electors in England, who were deemed 
to be represented, although not participating in the election of 
representatives. Without assailing this idea of a virtual repre- 
sentation, which is in fact a mere cover to the partial and impcr- 
fect nature of the representative system in England, and, for the 
sake of the argument, conceding its existence to be tantamount 


to actual representation, he proceeds to show the entire failure of 


the analogy, from the entire dissimularity between the condition of 
the non-clectors in England and of the colonists here. The former 
had the capacity to become electors, by acquiring the property 
to which the elective franchise attached ; the latter could not, but 
by losing their residence in America, and therefore, ceasing to be 
colonists: from their common residence in England, all the re- 
lations and interests of the former, were closely connected or 
blended with those of the electors, so that legislation could sel- 
dom, if ever, be brought to bear upon those of the former without 
affecting those of the electors; the latter had many important in- 
terests, entirely distinct from those of the mother country, which 
might be scriously affected by such legislation, whilst it would not 
reach the interest of a single English elector; the former had no 
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other representatives, were subject to no other taxing power if 
not to that of parliament, and had always been thus taxed; the lat- 
ter were subject to a regular and adequate authority to tax, vested 
in their colonial legislatures, and to that authority, the requisitions 
of revenue by the English government had always been addressed. 
The position, ‘‘ that the colonies were not represented in Parlia- 
ment,” being established, their exemption from taxation by it was 
the necessary consequence of an essential principle of the En- 
glish constitution, resulting from the very nature of the mixed 
government of England, existing at the common law, confirmed 
by Magna Charta and the Bull of Rights, following the emigrants 
as British subjects, and yet further guaranteed to them by the 
charters of their colonies. These charters, in conferring English 
libertics, were not mere grants of the crown in derogation of the 
superior power of Parliament, but compacts with it, for 
better security, that the existing and unalienable rights of the 
English subject should not be impaired by his removal. ‘This 
right of exemption from all taxes, without their consent, (says he) 
the colonists claim as British subjects. They derive this right 
from the common law, which their charters have declared and 
confirmed; and they conceive, that when stripped of this right, 
whether by prerogative or by any other power, they are, at the 
same time, deprived of every privilege distinguishing free men 
from slaves.” 

He then passes, in review, the previous exercises of parliamen- 
tary power, relied upon as precedents, for the purpose of demon- 
strating, that they were elicited by a necessity, to which the or- 


The remedy Cimary colonial legislation was not adequate, and 
against colonial 

oppression midis 
cated by it. 


that in no instance was revenue their single or even 
direct purpose; and he concludes his argument by 
suggesting to his countrymen, a remedy against the oppressions 
of England, as novel, as it was efficient. The sugcestion of it 
displays his far-reaching sagacity, and proclaims him the genu- 
ine father of the genuine American system. LEngland manufac- 
tured for the colonies the very necessaries of life. He advised 
the colonies to manufacture for themselves. His language_is 
Worthy of preservation. After directing the attention of the pub- 
lic particularly to the manufacture of coarse clothing, he re- 
marks; ‘In this very considerable branch, so little difficulty 1s 


pan nmene sans eet 


cline alec do DRUID asi trl: ects ne ania thn 


Sah SR AMA re late iss al anew 


bhi Sata 


it ns a eae als Enaneaelinite 


ts a eee ace ako 


SE rasrnte 


reins artnet Hib ieaaih Aiecea Neale iaris ano 


= ened ~ 
ee 


"ES i ee ee ee ae ee ee me = 
—a += 3 


= 


pe A a RO een a Fe et co aon 


oo meta: 


ep eS es 


| Yn Aah en 


wot ah dtiwe “eroeqqnog. ne dnootaited Yo 190g 
ah} arorroy wil qh boing’ od tog bisode soo} u 
‘tod ater) dtweado riod Angola monnt th oi, “woitqmne 


‘Aigit shir gtixab wat stioihog delint ep mislo setrolog dl 
hpi bork niont nal Konsisucueh hig 7 eal noatiBog f 


Bovivba oft aif to entiszavoon Yov od} eainolag odb ne 


dag od? to hollmoiis oils guboguh: ion h MOURN 







on 



























a 


este adh, ot 


enw Mf ee aojaxst tian piace ma Hos ldadeo aie 
“ml auld “lo olqioning lnitnages as Yo ao oupORiOD 
‘bexine ot ‘to reine py ott mo yiitlnann, «ti 
bontiitaoo ual HOMAo auf Me Enileine baelgett, lo ti 
‘gannpgigns oll vatwolldt 2 andeidt ko Mit oct bet etait 
wi) wok canned on be Sabet at sosbnial toy Bina eideidup 
‘deiby uo quinlaos | tit seronads. goon’?! eaiaalog sinsli 
atta to woitiyorab ai meota oat To. ainsrg ovat tou, 19 | 


alt Yo ody glhdonsilendy. hes gaitelxs, pul? todd sdingosg P 


4 
bal ta ous bay rawog ch mee (wu te 10 ovitagorong i 
trois oat yerilelny inet, ogalis wr qrov9 to hovingeb , 
ay 
mith stemibais Yo aoeirons anol vatNy, ovat NOETST i orang bik: 
“Homo Yo oeoqriy oil) tot alastionong ag ogy beiloy WOW OS 
“10 ont viene 0} ‘Urenooon a yd botinila-gagw od doilt | wi 
bins SPS ton a noisily! ef iiidoloo eimai we 9 . 
OS 10 olyitie told ound0% em Gouniaal On Bi teil ae: ri 
vil Inomsyte Bit Bobulonos: oth brs ¢ DADE roonih ae 

eHoianngyd ot tale ‘om ybrnaay’ 5 Hom yuan vial ot uid 
tt lo Boaonnne olT Dani: ARS enw ti 26 lovon e@ diss ve a 
wince, 98a ttl veges! oot big, itiaegae qoidoso-rwl-eid epslqele 
sosturiont’ hanlgact Holes eoeirmh coiungg gdh: tox 3 





Bf speunaal extl eoviooaraeld hole etutamuagor 08 asiaolaa 9 


“ni od .guithiols pine to outs slowsar Lge i 
li 4 yilvohib alttil 08  sloiterd of BROPHRILOD YIO¥ 





Whee 


> ee al 


Sertes 


Ri 


_ there, thata beginuing is half the work. The path is 
Fah i eS L 


us sah HISTORY FROM THE PASSAGE TO (Hist. View, 


Ss beaten, 
there is no danger of losing the way, there are directors to guide 
every step. But why should they stop at the point of clothing 
laborers; why net proceed, when vigor and strength will in- 
crease with the progression, to cloathe the planters? When the 
first stage ts arrived at, the spits will be recruited, and the second 
should be undertaken with alacrity, since it may be performed 
with ease. In this too, the experiment hath been made, and hath 
succeeded. Let the manufacture of America be the symbol of dig- 
nity, the badge of virtue, and it will soon break the fetters of 
distress. A garment of linsey-woolscy, when made the distine- 
tion of real patriotism, is more honorable and attractive of respect 
and veneration, than ell the pageantry, and the robes, and the 
plumes, and the diadem of an emperor without it. Let the emu- 
lation be not in the richness and variety of foreign productions ; 
butin the improvement and perfection of our own. Let it be 
demonstrated, that the subjects of the British empire in Europe 
and America are the same, that the hardships of the latter wall 
ever recoil upon the former. In theory it is supposed, that exch 
is equally important to the other, that all partake of the adversity 
and depression of any. The theory is just, and time will cer- 
tainly establish it; but if another principle should be ever here- 
after adopted in praciice, and a violation deliberate, cruel, un- 
grateful, and attended with every circumstance of provocation, 
be offered to our fundamental rights, why should we leave it to 
the slow advances of time (which may be the great hope and 
reliance, probably, of the authors of the injury, whose view it 
may be to accomplish their selfish purposes in the interval) to 
prove what might. be demonstrated immediately. Instead of 
moping, and puling, and whining to excite compassion; in such 
a situation, we ought with spirit, and vigor, and alacrity, to bid 
defiance to tyranny, by exposing its impotence, by making it as 
contemptible as it would be detestable. By a vigorous applica- 
tion to manufactures, the consequence of oppression in the colo- 
nies to the inhabitants of Great Britain would strike home and 
immediately, None would mistake it. Craft and subtilty would 
not be able to impose upon the most ignorant and eredulous; 
for if any should be so weak of sight as not to see, they would 
not be so callous as not to feel it. Such conduct would be the 
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most dutiful and beneficial to the mother country. It would 
point out the-distemper, when the remedy might be easy, and a 
cure at once effected by a simple alteration of regimen.” 

Such was the general tenor of this distinguished essay, which 
at once placed its author in the first rank amongst the political 
writers of that day. It had all the characteristic features of cf- 
fective political essays;. its style easy, its thoughts perspicuous, 
its illustrations simple, its language energetic, and its arguments 
addressed to every understanding. Although not published un- 
der the name of Mr. Dulany, it wanted no such voucher to de- 
sisnate him as its author. It bore the impress of his talents, and 
espoused his known sentiments.» Public opinion at once point- 
ed to him as its author; and his own ready avowal clearly indi- 
cuted, that concealment had not been his purpose in the manner 
of its publication. The objects of the essay, and the course of 
the author, were characterised by the same moderation. Upon 
the question of right, the essay was free, fearless, and uncom- 
promising ; but the modes of resistance to the stamp act, incul- 
cated by it, were of a gentle and pacific character, not altogether 
adapted to the temper of the times, but not less effectual than 
open rebellion against the act if resolutely adhered to. Open 
and forcible resistance was the mode of opposition recommend- 
ed by the feclings of the colonists; and they at once adopted it 
with an impetuous indignation, which never paused to calculate 


the hazard of their measures, nor to contemplate their probable © 


resulis. Yet the proposition to erect an independent govern- 
ment, would at that period have startled the boldest; and the 
force to which they resorted, was not regarded as a step towards 
actual separation from the mother country. For such a crisis, 
the feclings of the people and the resources of the colonies were 
not yet prepared. Whilst the hand of violence was every where 


~uplified to repel the act, it was accompanied by remonstrances 


and supplications, which spoke the wishes of inen still clinging 
to the justice and generosity of their opponents for their hopes 
of relief. Ultimate reconciliation with Ingland, was then the 


wish and hope of every heart; and therefore some of the best 


friends of the colonies doubted the policy of harsh measures, as 
only calculated to widen the breach, and prolong the oppression. 
“Go home, (said Dr. ranktlin,) and tell your countrymen to get 
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children as fast they can.” ‘‘ Shake off the trammels of your induz- 
try, (said Mr. Dulany,) rely upon your own resources for the sup- 
‘plies of life; and the commercial interests of England will sou 
bring your adversaries to your feet.” The subsequent conduct 
of the latter, was in perfect keeping with the course of opposi- 
tion he recommended; and _ therefore maintaining his original 
policy, he refused his approbation to the more violent measures 
adopted and accomplished by ‘the sons of liberty.” (18) The 
character and result of those measures will appear hereafter; 
and it will here suffice to remark, that although brought to bear 
upon Mr. Dulany himself, as one of the resisting, they lost him 
none of the confidence and affection of the colony. For pro- 
fessional learning and general ability, he had long been conspic- 
uous; as the defender of colonial liberties, he now acquired more. 
extensive and eratifying distinction. He became the Pitt of Ma- 
ryland; and whilst his fellow citizens hailed him, with one voice, 


(i) Mr. Dulany, during this period, was the Secretary of the Province : 
and when the association of the sons of liberty was formed, he, and the 
other officers of the province, were notified of their intention to come to An- 
napolis and compel the officers to transact business without the use of stamped 
paper. Thus notified, he submitted himself to the advice of the Governor 
and Council, apprising them at the same time, that in acceding to this mca- 
sure, he would act against his own sentiments, and would not hesitate to lay 
down his office to avoid such an issue, were it not that by so doing, he would 
cast upon the governor the necessity of making a new appointment requiring 
the use of stamped paper, and with it a responsibility, which might bring 
even the person of the latter into jeopardy. ‘He (says Mr. Dulany in his 
letter to the Executive) scems to have as little power to protect himself as I 
have: but if that respect should be openly and violently trampled upon, and 
Fersonal indignities be offered, the example and the consequences would be 
much worse in his case, than in that of a subordinate officer constrained to 
yield to the times.” The council seem to have put this application under 
‘af advisare:” and in the meantime the sons of liberty came, and placed Mr. 
Dulany, as well as the others, in the condition of “officers constrained to yield 
to the tines.” Thus to have thrown himself into the breach, for the protec- 
tion of the governor, and at the hazard of all the reputation he had acquired, 
evinced a magnanimity which even his enemies must admire, The honors lav- 
ished upon Mr, Dulany after the repeal of the Stamp Act, abundantly demon- 
strate, thathis course on this occasion had, in no decree, diminished the re- 
spect and atlection of the colony, and furnish the strongest possible attesta- 
tions to the purity of his motives and the consistency of his course. 
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as the great champion of their libertics, even foreign colonies, 

in their joyous ceiebrations of the repeal of the act, did not hesi- 

tate to place him in their remembrances. with a Camden and a 
Chatham. (19) ° 

All eyes were now turned to the continental Congress, which 

assembled at the city of New York on the first Tuesday of Oc- 

pee ee aH wober, 1765, Yn that Congress, there appeared. 
Congress. twenty-eight deputies, representing the several 

staies of WMassachusctts, Rhode Island, Connecticut, New York, 


(19) “ To die and be forgotten,” is the common fate of mortals; the stern award 
from which talents and learning are ever striving to escape. For the ideal exis- 
tence of the future, the being which dwells ina name, how many have foregone 
all the enjoyments of the present. The ambitious heart, in every age yearning 
for immortality, has toiled away existence, as the caterpillar, in the construc” 


tion of itsown monument. As each generation passes down the stream of time, 


with all its wrecked hopes and promises and fading glory around it; it is 
succeeded by another as full of vanities and delusive expectations. Each 
wave of life may wheim some votary of fame, sinking to oblivion in the 
midst of all his brigkt anticipations ; yet men Jock on, and hope that such 
is not their doom. If lessons upon the vanity of human hopes would ayail, 
here is an individual, over whose history we might pause, to learn how insuf- 
ficient are all the brightest qualities of the mind, to rescue the memory of 
their possessorf rom the common doom of mortality. But half a century has 
gone by; and the very name of Daniel Dulany is almost forgotten in his na- 
tive State, where the unquestioned supremacy of his talents was once the 
theme of every tongue, and the boast of every citizen. 


In the colonial history of Maryland, the name of Dulany is associated 


with virtue and abilities of the highest order. Daniel Dulany the elder, the 
father of the distinguished person alluded to inthe text, was as conspicuous 
amongst cotemporaries, as his more accomplished son ; and enjoyed a repu- 
tation in the province, surpassed only by that of the latter. Of his origin 
and early history, I have been unable to collect any accurate information. 
We was admitted to the bar of the provincial court in 1710; and from that 
period, his carecr was one of uninterrupted honor and usefulness, For nearly 
forty years, he held the first place in the confidence of the proprietary, and 
the affections of the people. During that period, he filled the various offices 
of Attorney General, Judge of the Admiralty, Commissary General, Agent 
and Receiver General, and Councillor, the latter of which he held under the 
successive administrations of governors Bladen, Ogle, and Sharpe. He was 
also, for several years, a member of the lower house, in which capacity he 
was distinguished as the leader of the country party, in the controversy about 
the extension of the English statutes. 

His son, Danic] Dulany, the greater, (if we may use such a term) is said to 
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New Jersey, Pennsylvania, Delaware, Maryland, and South (a. 
rolina; and amongst them were present all the commission: rs 
appointed on the part of Maryland. The proceedings of tha: 
Congress have already been recorded by abler pens. , Their de- 
claration of the rights and grievances of the colonies, their ad- 
dress to the crown, and their petition to the parliament, are doc- 
uments which would confer imperishable honor upon any age, 


or any people. Denying the right, and exposing the impolicy, of 


measures destructive of the dearest interests of the colonies, their 


have been educated in England, and was admiited to the bar of the provincial 
court in 1747. In 1757, he was appointed one of the Council, and in 1761, 
the Secretary of the Province, which offices he held in conjunction from the 
latter period until the American revolution. For many years before the 
downfall of the proprietary government, he stood confessedly without a rival 
-in this colony, as a lawyer, a scholar, and an orator; and we may safely 
hazard the assertion, that in the high and varicd accomplishments which 
constitute these, he has had, amongst the sons of Maryland, but one equal 
and no superior. We may admit, that tradition is a magnifier, and that men 
seen through its medium and the obscurity of half a century, like objects in 
a misty morning, loom largely in the distance. Yet with regard to Mr. Du- 
lany, there is no room for such illusion. ‘ You may tell Hereules by his foot,” 
says the proverb; and this truth is as just, when applied to the proportions 
of the mind, as to those of the body. The legal arguments and opinions of 
Mr. Dulany, which yet remain to us, bear the impress of abilities too com- 
manding, and of learning too profourd, to admit of question. Had we but 
these fragments, like the remains of splendor which linger around some of 
the ruins of antiquity, they would be enough for admiration. Yef they fall 
very far short of furnishing just conceptions of the character and accom- 
pishments of his mind. We have higher attestations of these, in the testi- 
mony of cotemporaries. For many years before the revolution, he was re- 
garded as an oracle of the law. It was the constant practice of the courts of 
the province, to submit to his opinion every question of difficulty which 
came before them; and so infallible were his opinions considered, that he 
Who hoped to reverse them was regarded “as hoping against hope.” Nor 
was his professional reputation limited to the colony. I have been credibly 
informed, that he was occasionally consulted from England upon questions of 
macnituce : and that in the southern counties of Virginia adjacent to Mary- 
land, it was not unfrequent to withdraw questions from their courts and 
even from the Chancellor of England, to submit them to his award. Thus 
unrivalled in professional learning, according to the representations of his co- 
temporaries, he added to it all the power of tae orator, the accomplish 
ments of the scholar, the graces of the person, and the suavity of the gentle- 
man. Mr. Pinkney, hiinself the wonder of his age, who saw but the setting 
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eloquent vindication of colonial rights is fraught with appeals, to 
the reqson, the justice, and the sympathies of their proud rulers, 
full of that manly expostulation which made him of old tremble 
upon his throne. If the Ineclish people and government had 
hitherto considered the movements in the colonies, as the off- 
spring of a temporary excitement, which their power would soon 
awe or influence into submission; there was enough’ in these 
papers alone, to dispel the illusion, and to teach them, that they 
had now to deal witha people cool and sacacious, who knew the 
value of their rights, and were prepared for every hazard in their 
defence. By their constituents, their proceedings were hailed 
vith exultation and pride. At the ensuing session of 1765, they 
were submitted to the Assembly of Maryland by its commission- 
ers; when after full examination, they were unanimously approv- 
ed; and the speaker of the house directed, by its unanimous 
vote, to present its thanks to the commissioners, for their con- 
duct in the execution of the trust reposed in them, which was 
done in the most flattering manner. (20) 

The stamp paper had now arrived; and the governor again 
applying to the lower house -for advice, they informed him, that 
ae ata te it would not be agreeable to the scntiments of.their 
at this period. constituents, to give him any advice upon the sub- 
ject; and the consequence was, that acting again under the di- 


rection of the upper house, it was ordered to be retained on 


board the vessel, as the only mode of securing it from destruc- 
tion. (21) A more resolute course was suggested by, and would 


splendor of Mr. Dulany’s talents, is reputed to have said of him, “that even 
amongst such menas Fox, Pitt, and Sheridan, he had not found his superior.” 
Whatever were the errors of his course during the revolution, T have never 
heard them ascribed, cither to opposition to the rights of America, or to a ser- 
vile submission to the views of the ministry: and I have deen credibly inform- 
ed, that he adhered, throughout life, to the principles advanced by him in 
opposition to the stamp act. The conjecture may be hazarded, thal had he 
- not been thrown into collision with the leaders of the revolution in this State, 
by the proclamation controversy ; and thus involved in discussions with 
them, which excited high resentment on both sides, and kept him at a dis- 
tance from them until the revolution began ; he would most probably have 
been found by their side, in support of the measures which Jed to it. 
(20) Journals of Lower House, 27th November, 1765, 
(21) Journals of Lower Hlouse, 6th November, 1765, W. IL. L1th Dee’r. 
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359 "HISTORY FROM THE PASSAGE TO —- (Ilist. View. 
have aa more Siu cans to, the Enelish i beue, but if the 
1, he knew too well his own medion Dore, and the temper Sf Vea 
at with whom he had to deal, even to attempt the execution of 
the act. Ina letter of the 24th Oct. 1765, addressed to him by. 
Mr. Secretary Conway, he received instructions contemplating 
the use of military force even at that early period. ‘If (says 
the secretary,) by lenient and persuasive methods, you can con- 
tribute to restore that peace and tranquillity to the provinces, on 
which their welfare and happiness depend, you will do a most 
acceptable and essential service to your country. But having 
taken every step, which the utmost prudence and lenity can 
dictate, in compassion to the folly and ignorance of some mis- 
guided people, you will not, on. the other hand, fail to use your 
utmost efforts, for the repelling all acts of outrage and violence, 
end to provide the maintenance of peace and good order in the 
province, by sucha timely exertion of force as the occasion may 
require; for which purpose you will make the proper applica- 
tions to gencral Gage, or Jord Colville, commanders of his ma- 
jesty’s land and naval forces in America. For however unwil- 
lingly his majesty may consent to the execution of such pow- 
crs, as may endanger the safety of a single subject; yet can he 
not permit his own dignity and the authority of the British legis- 
lature, to be trampled on by force and violence, and in avowed 
contempt of all order, duty, and decorum.” (22) How tender 
the mercy which kindly assured the subject, that if he would but 
lie still and be trampled upon, he should not be dragooned into 
submission!!! The reply of governor Sharpe to this letter ap- 
prised the secretary, that his majesty’s subjects in the colony of 
Maryland, preferred their own powers of defence even to his ten- 
cer mercies. "He assured the secretary, that although the distur- 
bances in the province had not mounted as high as in some of 
the other colonies, he believed that this was owing entirely to 
the carly and precipitate flight of the stamp distributor, and to 
his own prudent policy in preventing the landing of the stamp 
paper; and that had Mr. Hood attempted to execute his office, 
it would not have been in his power to protect him. ‘Had ] 


(2: ah Council Proceedings, Liber S. R. and U. S. 402. 
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not been convinced, (says he in conclusion) that it would be 
impossible, without a considerable military force, to carry the 
act of parliament into execution here, while it was‘opposed so 
violently in the other colonies, I should have called upon Mr. 
Hood to execute his oflice, and have promised to support him 
in discharge of his duty; but after the proceedings of the peo- 
ple of New York, in the presence of general Gage and a body 
of his majesty’s forces, I presume that nothing more could be 
expected from me under such circumstances, than to preserve 
peace and good order in the province until I could receive his 
Majesty's instructions.” : 

Hence it may be truly said, that the province of Maryland was 
never polluted, even by the attempt to execute the stamp act. All 
the majesty of the crown and of the parliament, was insufficient 
ae give it even a foothold in this colony. Yet al- 
pie sap act though never permitted to have any direct opera- 

tion, it indirectly produced, for a short time, a par- 
tial cessation of the public business, where stamps were made 
necessary for its transaction. Upon the commerce of the pro- 
vince, it appears to have had but very little operation: for in 
the beginning of the year 1766, the collectors generally, relying 
upon the impossibility of procuring stamps, were in the constant 
practice of granting clearances without them. (23) The county 
court of Frederick county, in November, 1765, had solemnly 


4 


decided, that the act was unconstitutional and void, and had ~ 


proceeded to the transaction of their business, without paying 
the least regard to its requisitions. (24) And there is reason to 


(23) Grecn’s Gazette of 30th January, 1766. 

(24) This decision of the county court of Frederick, was celebrated in 
Frederick town, on the 30th of November, 1765, ina manner most character- 
istic of the times. We regret that the limits of this work will not permit us 
to give, at Jarge, the very amusing description of it published in Green’s 
Gazette of 16th December, 1765. The mode of celebration, was a funeral 
procession, in honor of the death of the stamp act, terminating with a ball! 
the persons in precession were the Sons of Liberty ; the principal mourner, 
Zachariah Hood ; and the personification of the stamp act, a coffin, with the 
inscription on the lid, “ The stamp act, expired of a mortal stab received from 
the Genius of Liberty in Frederick County court, 23d November, 1765, aged 
22 days.” 

The proceedings of some of the other counties at this period, manifest tho 
highest indignation. At amecting of the freemen of Talbot county, held on 
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believe, that this course was generally pursued in the counties. 
But it was otherwise as to the provincial court, and the principal 
state offices. ; 

The same energy which repelled the introduction of the act, 
was soon elicited to correct its indirect operation in putting 2 
stop to the public busmess. On the 24th February, 1766, a large 


Orin and ye. NUMber of the principal inhabitants of Baltimore 


sults of the As- 
sociation of the 
Sones of Liberly. 


county, assembled in Baltimore town, and organi- 
zedt hemselves, as an association for the mainten- 
ance of order, and the protection of Americar liberty, under the 
name of the Sons of Liberty. Thus associated, they entered into 
a resolution to mect at Annapolis, on the first of March ensuing, 
for the purpose of compelling the officers there, to open their 


- offices, and to fransact business without stamped paper. This 


design was immediately communicated to the inhabitants of the 
newhboring counties, who were invited to co-operate in it, by 
the formation of similar associations. (25) The officers, at whom 
their resolutions were aimed, were afterwards notified, in very 
polite terms, of their intended coming, and advised to be in rea- 
diness to receive them. (26) True to their promise, on the first 
of March, they assembled at Annapolis in considerable number; 


the 25th of November, 1765, the following amongst other resolyes were enter- 
cd into: “ Resolved, that we will detest, abhor, and hold in the utmost contempt, 
all and every person or persons, who shall meanly accept of any employment or 
office relating to the stamp act, or shall take any shelter or advantage from 
the same 3 and alland every stamp pimp, informer or favorer of the said act 3 
and that we will have no communication with any such persons, nor speak to 
them on any occasion, except it be toupbraid them with their baseness. And 
in testimony of this, our fixed resolution, we have this day erected a gibbet, 
twenty feet high, before the court house door, and hung in chains thereon, the 
enury of a stamp informer, there to remain in ferrorem, until the stamp act is 
repealed.” . Green’s Gazette of Ist December, 1765. 

(25) Green’s Gazette of Gth March, 1766. 

(25) One of these very polite notifications is preserved in the Council 
Records. It runs thus: ; 

Sir, the shutting up of the public offices, and thereby impeding justice, be- 
ing of the greatest consequence to the community, the Sons of Liberty have 
resolved to assemble at the city of Annapolis, on Friday, the 28th inst., in or- 
der to obtain that justice which has been so Jong withheld; and of this you are 
totake notice, and be at home to receive them. Herceof fail not, at your-—— 
Your obedient scrvants,—Sons of Liberty. 
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the essociators of Anne Arundel and Baliimore being personally 
present, and those of Kent appearing by deputy. Upon their 
organization, it was resolved, that a written application should be 
preferred, to the chicfjustice of the provincial court, the secreta- 
ry, the commissary general, and the judges of the land office, re- 
quiring them to oper their respective offices on the dist March, 
or earlier, if a majority of the supreme courts of the northern 
governments should proceed in their business before that period: 
and that in the event of their acceding to this request, they 
should receive a written indemnification, signed by the Sons of 
Liberty. The rephes which they received, although not direct 
refusals, were noi entirely satisfactory ; and the associators, after 
issuing invitations te the other counties to unite with them, by 
forming similar associations, adjourned to meet again at Annapo- 
lis, on the day assigned to the officers, for the purpose of witnes- 


‘sing the issue of theiz application. (27) On the day appointed, 
they again assembled, and repaired in a body to the provincial . 


court, to present and enforce their petition. It was at first per- 
emptorily refused by the court; but the Sons of Liberty were 
not now tobe denied. ‘‘It was again earnestly insisted wpon, and 
demanded, by the Sons of Liberty, (says the writer of that day in 
giving his account of that transaction) with united hearts and 
voices;’’ and such appilcations, at that period, were too well under- 
stood to be resisted. The court yielded, and passed an order in 
conformity to their petition; of which an attested copy was de- 
livered to the associators. The other officers immediatcly acce- 
ded, without further opposition. Thus was consummated, in Ma- 
ryland, the nullification of the stamp act. (28) 

At this period the stamp act was virtually dead, throughout 
the whole American colonies. It had been buried alive ; and the 
liberty pole was every where planted upon its grave. There 


(27) Green’s Gazette of 6th March, 1766. 

28) Green’s Gazette of 3d April, 1766. The Provincial court adjourned 
iramediately, without transacting any business. It is somewhat remarkable, 
that although this order was made and published in the paper of the day, 
hoentry of it was made upon the minutes of the court. Perhaps the court did 
not consider that there was perfect security inthe indemnification of the Sons 
of Liberty, and prudently resolved to have no record-evidence of their submis- 
sion, for there is noaverring, saith my Lord Coke, against the verity of a record. 
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Ineficacy of the WAS NO power in mere legislation to resuscitate it. 
flap act in the r Santis ait 

colonies general. He colonists had already set that at naught. Roy- 
Ss al’ instructions and persuasions would not avail. 
They too had fallen lifeless. Yet in the midst of this great moral 


triumph of public sentiment over law, the resolves, addresses, and 


declarations of the colonies, abound with expressions of attach- 


ment to the government and constitution of England. Like him 
of old, avowing his allegiance to truth, their language was, ‘' we 
love our king, we love our country, but we love our liberties bet- 
ter.” Near asit was, they did not yet look to a state of indepen- 
dence. The alternatives of independence or unqualified submis- 
sion, were not yct distinctly presented to their minds. They 
still hoped and believed, that there was no deliberate design to 
enslave them ;-and that the late measures were the projects of a 
temporary ministry, which would ultimately be disowned by the 
Enghsh nation, when the rights and feelings of the colonists 
were fully presented to its view, and its own interests in connex- | 
ion with them dispassionately considered. In these opinions 
they were encouraged, by the opposition to the measures which 
existed in England itself, and the exhortations to constancy which 
they occasionally received from their friends there. 

The commercial interests of England, were principally on the 
side of the colonies; upon the prosperity of whose commerce, 
their own so largely depended. (29) The anti-ministerialists in 
some measure espoused the same cause, which was, 
in their hands, not a weapon of defence for the colo- 
nies, but one of offence against the ministry. When measures are 
unsuccessful, they are seldom able to withstand such an opposition. 


Opposition in 
England, 


A change in the ministry, to the advantage of the colonies, had 
taken place as early as July, 1765. The Rockingham admi- 
uistration then came into power, freed from the odium which 
attached to the Grenville ministry, for having projected this 


System of taxation; and although they continued to lend their 


aid to it, asa system established by law, which they were bound 
to carry into effect as far as practicable; they did not enter with 


(29) See the letters of a committee on the part of the merchants of London, 
to Daniel Dulany and the merchants of Maryland, of 28th February, 1766, 


announcing the probable repeal of the stamp act, in Green’s Gazette of May 
5th, 1766. 
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eagerness into its support, as proper to be continued and enforced 
upon the colonics. Their intended course as to the stamp act, 
‘appears to have been at first doubtful; but the ensuing session of 
Parliament presented accumulated evidences of hostility to it, 
suflicient to satisfy them, that military force alone could carry it 
into effect. The great Commoner, Mr. Pitt, now brought the 
whole force of his influence, and yet undiminished eloquence, to 
the side of the colonists: and the ministry prudently resolved 
upon a compromise. 

Upon the motion of one of their members, a series of resolu- 
tions were now adopted, as salvos to the concession they were 
Absolute repeat! “bout to make. Some of these reprobated, in severe 
si meect language, the resolves, addresses, and procced- 
ings of the colonies, in resistance to the act; and one of them 
asserted, in the broadest terms, the right of the English partia- 
ment ‘to make laws to bind the colonies, and people of Ame- 


rica, as subjects of Great Britain, in all cases whatsoever.”” The 


sovereignty of parliament being thus reserved in paper by protes- 
tando, the stamp act was fully and absolutely repealed, on the 
18th of March, 1766, for the ostensible reason, ‘‘ that its further 
continuance might be productive of consequences greatly det- 
rimental to the commercial interests of Great Britain.” The van- 
quished Lion of England could yet roar. The. colonies, how- 
ever, were content with the act of repeal; and regarded but lit- 
tle, the reasons in which it was wrapped, and the protestations 
by which it was surrounded. They knew full well, that their 
own energies had accomplished their deliverance; and they 


were but little troubled with the assertion of parliamentary supre- . 


macy, so long as it rested on mere assertion. They wore the 
victory, as became the cause in which it was won. It was fol- 
lowed by no idle exultation, to mock the power they had foiled, 
no menaces to provoke afresh the injuries they had escaped. 
The oil of kindness and joy was poured oyer the resentments 
of the past; and an indignant people, almost prepared to burst 
the bonds of colomial dependance, became again the willing, 
obedient, and grateful subjects of England. It required but 
kindness, and continued respect for their rights, on the part of 
the mother country, to have restored, in all its original fresh- 
ness and vigor, their returning attachment. But the spirit of 
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arbitrary power had not yet departed from the colonial policy of 
England. It slept, soon to wake; and it awoke, only to con- 
summate the liberties of the colonies. The history of its Jas: 
struggle but adds another proof, that the lessons which such « 
spirit learns 1a adversity, are never remembered for its instruec- 


tion, 


ty 2 " ‘5 * \ L *) 
, are a! ER NDSG ENR CN hectalind Sais 4 Ly eat si a wee F, Magy alas Wo Lise hae. ate a oN oe tanto Aa WAS Fageren es 
LTC ALBIS opt seg iy bl ea A aN cas sith AGN tal Ra SEE 5 ent cis hes Saka it iar ld Pei NM tha A NAS dc Se AN SR ls AS NL a i a Maa OM lade a Saadeh tb AS AMPLY foi alta eal al ena 








hd ae i ? Vf 
bs i é | a4 
Jo qailoq teinoloo | | | 


2 
=. 
il 
si 


o lowe doidee, snoscal, alt dod ondip-seimeedaral 
opayweni esi I0t eet iit ssiaiaanes ai 





te | 
Cc f 
) | de \ : v4 
we Ry ¥ 
te ‘ Na 4 a fj as a « i y q 
. 
i / j ¥ a ? ! List 
' ‘ t { j H 
i 
} 
iy 4 j Thy, HCE CRLD } Ng) 
i 
ae UL ’ 4 
i tol i ty I " ‘ P, ry ; 
eg By 
P i 
d, ay indie 
u, re ’ f nl ; gn i ‘ re UF 










) 4 yt 4 Oi Wa 
' ie 4 
ee yy a } i ; yr on Mew a 
ae rr A ee ieee) iy 
ai 7 ah be ies ‘ar sete v Od mie : eh ay, ig? 
ne ’ iy / 3 
! i biy ; f iy eine iW woe 5 4 Wei i. ‘ ‘eo ; ol 
hae alga Ware ‘ Went by 
; ‘ i : ' c r ; } 4 | 
ol mwa (uw ci y s ‘ } ‘ ay " f 
x as 
vi ANNE RH yon 
j : , . 
I. Ai 
i F rae TU \ } ae 
¥ pa ’ We 
i 2 
* J 
opt ) , uae ; AphnBt 
Neg i! 
re 
i 
. ees f ‘' a7 4: 
~~ 4 ‘ 
7 ' 
i re a ' f i 5 
. 
i Ng . ! WF 
SS ! p , 
! x wy 
wk al 
i 4 all 4 
a 
1 4 ak? ww) J. Pia 
‘ an 
‘ Ay 
5 
bs mia os me ’ é sale 
’ 
i wi 
‘ KO aR i ail ack a ya ll OP tn 
é 
t 7 We una 
i gh gales i by van 
» ya # ? a geigy : ao 
oy a 


i iar atey dog igi, aaa a aR a i 


= Hy ; iy A , er seal ae in i At iPr ioy ae 
ae Ue a 
‘ eT, Khel bp Phys tio ae Le Ww 


eel ioe aii, ina 


edie 


5 
PA, 


oN 
Fo 


_ CHAPTER VI. 


yy 


HISTORY FROM THE STAMP ACT TO THE REVOLUTION. 


Tue beginning of a design is half its accomplishment; but 
this proverbial truth is justly applied, only when the beginning is 
Character. ana followed up with energy and perseverance. The 
en of th first step gives no vantage ground, to the timid or 
Stop act: irresolute; and if once retreated from, it can scel- 
dom be regained. Those who draw the sword upon the liber- 
ties of a people, jealous of their rights, and ready for resistance, 
must throw away the scabbard. ‘To sheathe it in the face of 
their resistance, is an admission either of weakness or of appre- 
hension, which takes away from any future attempt the power to 
alarm into submission. Such was found to be the result of the 
first and futile effort of the English parliament against the liber- 
ties of the colonies, under the cover of the stamp act. The de- 
signs of that act were in contemplation, long before its passage. 
It was preceded by an advance guard of acts and resolves, an- 


nouncing its coming, and intended to test its reception in the 
colonies; and by a proffer to the latter of the choice of the tax, 
.as the condition of submission. Yet its coming was hailed by 


no friendly voice. ‘The colonists denied its power, and spurned 
its alternatives. Still the lesson was lost upon a ministry, act- 
ing as if they wished to respect the feelings of the colonies, and 
yet disregarding them when ascertained. The purpose was ad- 


-hered to, and the act passed. lt fell upon the people at whom 


it was aimed, only to convert their entreaties and remonstran- 
ces into defiance, and their opposition into open rebellion. 
Professing all due submission to the mother country, they resist- 
ed its laws; and all due respect for their sovercign, they diso- 
beyed his commands and expelled his oflicers. Force, and that 
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Re 


too a force adequate to the entire subjugation of this free and 
unyielding people, was all that remained to give efficacy to the 
law ; but the circumstances of the times concurred to prevent its 
exercise. A formidable oppasition at home now came to the 
aid of colonial resistance; the arm of the English government 
seemed shortened that it could not save itself; and anew minis- 
try, conforming to the temper of the period, procured the repeal 
of the act. The power asserted by that act, was not, however, 
surrendered at discretion. The right to impose the tax was still 
asserted, but the tax was repealed; and such an assertion of 
right, was like a claim to victory established by a retreat. The 
character of the repeal could not be disguised. It was but the 
interment of a law, which had already become a dead letter; and 
the epitaph proclaimed a motive for the repeal, which nobody 
believed. The act was recorded as a martyr to the commercial 
interests of England, whilst all knew that it had fallen before the 
resistance of America. 

To the colonies, the triumph over this act, was more than the 
mere victory of the moment. It was the victory ofa first effort. 
It was achieved over a measure adopted with deliberation, and 
Influence of the abandoned only when the energies of the English 
troversy upon government seemed unequal to its accomplishment. 
tneecionies. ‘Tt had rendered their people familiar with the extent, 
nature, and value of their‘political rights; and had given every 
man, a reason for the faith that was in him. It had rallied for 
the support of their liberties, in the very councils of the mother 

“country, a body of Enclish patriots, distinguished by their talents, 
and formidable by their power. But above all, it had revealed to 
them their own strength, and the means most eflicient in its exer- 
cise. The French war had done much, to bring the people of 
the several colonies into close connection and more frequent 
intercourse. The stamp act effected more. It taught them to 
combine, as well for the protection of their liberties against ty- 
ranny, 2s of their territories against war. Such a combination 
naturally promoted amonast them, the most harmonious and un- 
restramed intercourse. The former apprehensions of danger from 
confederation were allayed; mere provincial jealousies were 

dispelled ; conflicting customs and manners were reconciled ; 

American liberties became the watch word; and the colonists 
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were already, in their own estimation, not the mere citizens of 
petty and distinct settlerments, but members in common of the 
great American family. Vhe very spectacle ofan American Con- 
gress, assembled for the defence of American rights, dissolved 
halfthe charm of colonial dependence. .Such an issue to such 
a.controversy, was truly ‘‘the beginning’ of the proverb to the 
colonics. | 


After the repeal of <he stamp act, the affairs of Maryland remain- 
ed in a state of tranquillity, evolving no incidents worthy of remem- 
brance; until a new occasion arose, for testing the capacity of 
eae the colonies, to improve the beginning they had 
Geena te texiine made in the common defence of their liberties. 

This occasion was soon presented, by anew system 
of colonial taxation, established by Parliament, in 1767. The 
origin of this system, as unfolded by the writers of that period, 
was in perfect correspondence with its policy. It sprang froma 
minister, who, as described by one of his ablest cotemporaries, 
was eminently talented and eloquent, yet vain and ostentatious of 
power, even to weakness; intrepid in his course, but versatile in 
his purposes ; a devotee of generous fame, yet stooping to court 
applause even from the mouths of fools. Such was the man, who 
is said to have been goaded into the measure of American taxa- 
tion, by the mere imputation of the fear of attempting it. “You 
dare not tax America,” (said Grenville, the late minister, stil] 
clinging to the repudiated principles of the stamp act;) and 
Townshend resolved upon the tax, to repel the charge of timidity. 
We would expect such an origin for sucha measure. It was still 
the mere assertion and establishment of the right to tax: and its 


' successfulissue was only to acquire for Townshend, ever thirsting 


for novelties, and ambitious of succeeding where other men had 
filed, the honor of having accomplished his vain-glorious boast, 
‘that he knew how to draw a revenue from the colonies without 
giving them offence.” He could not have selected a more unfor- 
tunate period for the experiment, nor have recommended it with 
a more unhappy expression. 

His vaunted mode of effecting this design, consisted merely in 
imposing the tax, by way of a duty on articles of import. The 
Imposition of these duties, was considered but the exercise of the 
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_ conceded power to reculate the commerce of the 
er ae colonies, and to be justified by the distinction origi- 
eure selected for ; 6 
us accomplish nally drawn by the colonists themselves, between 
ce internal and external taxation. There was a period, 
when this insidious approach might ‘probably have passed with- 
out scruple, or at least would not have provoked open rebellion. 
Oppressive as were the restrictions upon colonial trade, im- 
posed as the preludes to the stamp act, it required the exer- 
cise of the novel power involved in the latter, to rouse into 
open and unbending resistance, the discontents occasioned 
by the former. An acknowledged right may, for a long time, 
cloak or protect the abuses of that right; and men will sub- 
mit to oppressions practised under cover of a legitimate power, 
which would not for an instant be tolerated, if they sprang 
from the exercise of a questionable authority. The power to 
regulate and restrict their commerce at pleasure, was early esta- 
blished, and had been long exercised over the colonies. It was 
one under which Grenville, by adopting the system afterwards re- 
sorted to by Townshend, might possibly have sheltered in securi- 
y his design of taxation. He, however, preferred the open 
assault by a measure, whose avowed object was revenue, and 
whose instrument was internal taxation. He failed; and his 
failure sapped even the foundations of the acknowledged power. 
The oppressions of the restrictive system, were mingled, in the 
public mind, with those of the stamp act; the power over com- 
merce caine to be considered, as a mere right to promote it by 
bencficial regulations, and not to impair or dry up its resources; 
and the distinction between internal and external taxation, was 
now generally regarded, as utterly unsound, when applied to justi- 
fy taxation, without consent, for the mere purpose of revenue. 
These views were the natural result of such a controversy, as 
that occasioned by the stamp act; and its favorable termination 
scemed to have given ta them the stamp of authority. Hence we 
find, thet after the repeal of this act, in the more commercial 
colonies, the restrictions upon their trade were, in general, con- 
sidered nearly as odious and illegal, as the system just abolished. 
‘To expect a people thus situated, fresh from discontents, flushed 
with victory, and yet unreconciled to existing restrictions, to sit 


down tamely under the power just resisted and just abandoned, 
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merely because it came in a new garb, betrayed either a gross 
ignorance of their character and sentiments, or an utter destitu- 
tion of political sagacity. As if to render the expectation more 
preposterous, the avowed object of the author of this new scheme 
was taxalien for the purpose of revenue, and the very preamble to 
the act declared this to be its purpose. We would scarcely suppose 
that even common sagacity could have expected, that a nation of 
intelligent freemen, after mecting and repelling the open assault, 
would fall into such an ambuscade. Yet it was doom; and who 
wonders at the conduct of the doomed? 

In the face of all these considerations, the views of 'lownshend 
and the ministry were adopted ; and an act of parliament was finally 
passed on the 2d of July, 1767, imposing the new duties on paper, 
Duty act of 1767 glass in all its varieties, tea, red and white lead, and 
ees it painters’ colors, as amongst the articles of most neces- 
sary consumption; the duties to take effect after the 20th of No- 
yember ensuing. As ifto impart to it new features of oppression, 
this act was accompanied to the colonies by others passed about the 
same period, whose objects entitled them to rank as its fellows. 
The Legislature of New York had dared to disobey the requisi- 
tions of the mutiny act, so faras it required them to tax themselves 
for the support of the stationed royal troops; and therefore, by 
onc of these acts, it was put under the ban of the empire, and 
prohibited from all further legislation until this was yielded. By 
another, the collection of the customs was put under new recula- 
tions; and aboard of commissioners was established to superin- 
tend the trade of the colonies, with powers of appointment and 
rights of search of ahighly alarming nature. 

Such combustibles were enough to kindle a flame; and they 
were soon followed by their probable results. emonstrances 
Opposition of 2d invectives of the most exciting character were 
Nina tine let loose upon these acts, in every quarter of the 


lassachusetlSs — colonies, and in every form, from the lofty essays of 


Mr. Dickinson, to the humble pasquinade. The feeling of the 


country sprang up ¢cvery where to meet the appeal to its encr- 
gies: and the spint of opposition was soon furnished with the 


expedicnts of resistance. ‘he apprehensions expressed in one 


of the celebrated letters of Mr. Dickinson, did but speak the 
alarm which pervaded the whole country. ‘It is true, (says he) 
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that impositions forraising a revenuc, may be hereafter called pow 


gulations of trade; but names will not change the nature of 


things. Indeed we ought firmly to believe, what is an undoubted 
truth, confirmed by the unhappy experience of many states, that 
unless the inost watchful attention be exerted, a new servitude 
may he slipped upon us under the sanction of usual and respecta- 
ble terms.” Se feared the people of the colonies generally: and <o 
fearing, they were scon roused to measures of resistance. "The 
colony of Massachusetts, at all times jealous of her liberties, and 
keenly sensible of every thing that affected her commercial in- 
terests, Was agaim foremost in the proposition of expedients. 
Her Assembly keing convened in January, 1768, a petition 
against these acts, distinguished by its ability and elevated senti- 
ments, was addressed by it to the crown, and accompanied by let- 
ters inviting the co-operation of some of the most prominent and 
efiicient friends of the colonies in England. But its most effec- 
tual measure was its circular, then addressed to the colonial As- 
sctublics generally, detailing its own operations and inviting their 
concurrence. hi i oioneey 7 ! 
The Assembly of Maryland was not convened after the pas- 

sage of these obnoxious acts, until the 24th of May, 1768; but 
: in this instance, as in the case of the stamp act, a 
Hist tel Aesemtly spirit of indignant opposition was excited, far in 
of Maryland a- é : 

gainst the de- advance of the Assembly transactions. From the 
Figns ofthe Mas- Se 

sachusctts Cireu- Very annunciation of these measures, the press of the 
oe colony, the Maryland Gazette, teemed with all the 
publications of the day, in opposition to them; and with ex- 
hortations to stand by the other colonies. The public senti- 
inent in Maryland, was already matured: and the Massachusetts 
circular received a prompt and cordial welcome from its As- 
sembly. That circular, as the signal of colonial concert, and 
the precursor of another American Congress, struck terror to 
the hearts of the British ministry; who hitherto seemed to 
have rested in security, under the unaccountable belief, that 
the colonies would not again fly to the union, by which they 
had accomplished their former deliverance. That delusion was 
now dissipated, but it was succeeded by another equally as sin- 
gular. ‘They fancied, that their menaces had power to prevent 
the colonies froin listening to the appeals of that circular: and 
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in the very injunctions intended to produce that effect, they cha- 
racterised it by terms of denunciation, sufficient to have ensured 
it a favorable reception even with the most careless and the least 
excited. The very dread of concert manifested by the ministry, 
was enough to indicate to the colonists, that in it lay their hopes 
of safety. In the circular of 2lst April, 1768, addressed by the 
Earl of Hillsborough, the English Secretary of State, to Sharpe; 
governor of Maryland, (which corresponds in its tenor with 
those addressed to the governors of the other colonies,) the Mas- 
sachusetts letter was depicted ‘as one deemed, by his majesty, 
to be of a most dangerous and factious tendency, calculated to 
inflame the minds of his majesty’s good subjects in the colonies, 
to promote an unwarrantable combination, to excite and encour- 
age an open opposition to, and denial of, the authority of par- 
liament, and to subvert the true principles of the constitution :” 
and the governor was instructed to exert himself to the utmost, 
in the endeavor to frustrate its designs. If, however, his ma- 
jesty’s great confidence in his subjects of Maryland should prove 
to be misplaced, and the Assembly should manifest any disposi- 
tion to give countenance to the proceedings of Massachusetts, 
he was directed to cut short its inclinations by its immediate 
prorogation or dissolution, upon the empirical notion, that to 
close the ordinary orifice of a sore was to heal it. The mes- 


sage of Governor Sharpe was the mere echo of these injunc- 


tions: (1) and the admirable reply of the lower house their coun- 
tercheck. 


“Tn answer to your Ixcellency’s message, (says that reply,) 


we must observe, that if the letter from the speaker of the Tfouse 


Messace of tho Of Representatives of the colony of Massachusetts, 
Bere ty there ae be the same with the letter, a copy of which, you are 
Lille da pleased to intimate, hath been communicated to the 
king’s ministers; it is very alarming to find, at a time when the 
people of America think themselves aggrieved by the late acts of 
parliament imposing taxes on them, for the sole and express pur- 
pose of raising a revenue, and in the most dutiful manner are 
secking redress from the throne, any endeavors to unite in lay- 
ing before the throne, what is apprehended to be their just com- 


(1) Journals of House of Delegates of 25th Junc, 1768. 
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plaint, should be looked upon ‘as a measure of most dangerous 
and factious tendency, calcujated to inflame the minds of his 
majesty’s subjects in the colonies, to promote an unwarrantable 
combination, to excite and encourage an open opposition to, end 
denial of, the authority of parhament, and to subvert the true 
principles of the constitution.’ We cannot but view this as an 


attempt, in some of his majesty’s ministers, to suppress all com-. 


munication of sentiments between the colonies, and to prevent 
the united supplications of America from reaching the royal 
ear. We hope, the conduct of this house will ever evince their 
reverence and respect for the laws, and faithful attachment to the 
constitution: but-we cannot be brought to resent an exertion of 
the most undoubted right of petitioning the throne, or any en- 
deavor to procure and preserve an union of the colonies, as an 
unjustifiable attempt to revive those distractions, which, i 1s said, 
have operated so fatally to the prejudice of both the colonies 
and the mother country.. We have the warmest and most aflec- 
tionate attachment to cur most gracious sovereign, and shall ever 
pay the readiest and most respectful regard to the just and con- 
stitutional power of the British Parliament: but we shall noi be 
intimidated by a few high-sounding expressions, from doing what 
we think is right. ‘The House of Representatives of the colony 
of Massachusetis, in their letter to us, have intimated, that they 
have preferred an humble and loyal petition to the king, and 
expressed their confidence, that the united and dutiful supplica- 
tions of his distressed American subjects will meet with his royal 
and favorable acceptance, and we think they have asserted their 
nichts, with a decent respect for their sovereign, and a due sub- 

mission to the authority of parliament. What we shall do upon 

this occasion, or whether in consequence of that letter we shall 

do any thing, it is not our present business to communicate to 

your excellency: but of this be pleased to be assured, that we 

cannot be prevailed upon, to take no notice of, or to treat with 

the least degree of contempt} a letter so expressive of duty and 

loyalty to the sovereign, and so replete with just principles of 
liberty: and your excellency may depend, that whenever we ap- 

prehend the rights of the people to be affected, we shall not fail 

boldly to assert, and shall steadily endeavor to maintain and 
support them, always remembering what we could wish never to 
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be forgot, that by the bill of rights it is declared, ‘that it is the 


right of the subject to petition the king, and all commitments — 


and prosecutions for such petitioning are illegal.’ (2) 
Aware of the general injunction of the crown to the colonial 
governors, to prorogue cr dissolve tneir Assemblies, if they ma- 


Proceedinzs of Hifested any inclination to second the designs of 
ding | 
the lower hovse 


in opposition to the Massachusetts circular, the lower house had - 


the duty ucts " taken care to perfect all their purposes, before they 


returned this caustic reply. That circular was brought under 
the consideration of that house, as early as the 8th of June, 
1768: and « committee was then appointed, consisting of gen- 
tlemen distinguished for their abilities and attachment to the 
cause of the colonies, to draft a petition to the king, remon- 
strating against the late impositions. (3) Before the report of 
that committee had been received, the message of the governor 
above alluded to was thrown in upon the house, as if for the pur- 
pose of checking their proceedings: but the latter discreetly de- 
layed their reply, until their purposes were accomplished. Hay- 
ing perfected their petition to the king, and adopted a series of 
resolves declaratory of their nghts, their reply to the mes- 
sage of the governor was now submitted, adopted, and borne to 
him by the speaker, attended by the whole house. The governor 
was at the same time informed, that they were ready for adjourn- 
ment; and the Assembly was accordingly prorogued: but the 
transactions of the lower house were so well timed, that the pro- 
rogation seemed to have proceeded from their own request. (4) 
The transactions. of this house, at this session, in oppo- 
sition to the new system of taxation, were characterised by the 
same unanimity which marked the proceedings of 

SHEE piteeet the Assembly in resistance to the stamp act; and 


ings. . : : : . ‘ : : ; 
their memorials, in vindication of their liberties, 


(2) Journal of House of Delegates of 22d June, 1768. This message of 
the lower house was submitted by Thomas Johnson, then a delegate from 
Anne Arundel, and afterwards the first governor of Maryland under the 
State government. . 

(3) This committee consisted of William Murdock of Prince George's, 
Thomas Johnson of Anne Arundel, Thomas Ringgold of Kent, John Hall 
of Anne Arundel, James Holyday of Queen Anne's, Mathew Tilghman of 
Talbot, and Thomas Jennings of Frederick. 


(4) Journals of House of Delegates, 8th, 20th, 2st, and 22d June, 1768. 
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are at once firm and temperate, fearless and dignified. Their 
resolves. assert, as the exclusive right of the Assembly, the power 
to impose taxes, and to regulate the internal polity of the co- 
lony; and denounce as unconstitutional all taxes or impesitions 
proceeding from any other authority. Their petition to the 
king may safely challenge a comparison with any similar paper 
of that period, as an eloquent and affecting appeal to the justice 
of the crown.- Deducing their claim to relief from their ac- 
knowledged rights as British subjects, and the peculiar exemp- 
tions of their charter, they press it upon’ the crown in the fol- 
lowing manly and dignified language: 

“Our ancestors firmly relying on the royal promise, and upon 
these plain and express declarations of their inherent, natural, 
and constitutional rights, at the hazard of their lives and_ for- 
tunes, transported themselves and families to this country, then 
scarcely known, and inhabited only by savages. The prospect 
ofa full and peaceable enjoyment of their hberties and proper- 
ties, softened their toils, and strengthened them to overcome in- 
numerable ‘difficulties. Heaven prospered their endeavors, and 
has given to your majesty a considerable increase of faithful 


subjects, improved the trade, and added riches to the mother 
country.. saci bone | 


“Thus happy in the enjoyment of the rights and privileges of 
natural born subjects, have they and their posterity lived, and 
been treated as freemen, and thus hath the great fundamental! 
principle of the constitution, that no man shall be taxed, but with 
his own consent, given by himself, or by his representative, been 
ever extended, and preserved inviolate in this remote part of 
your majesty’s dominion, until questioned lately by your parlia- 
ment. 

“It is therefore with the deepest sorrow, may it please your 
most excellent majesty, that we now approach the throne, on 
behalf of your faithful subjects of this province, with all humility, 
to represent to your majesty, that by several statutes, lately 
enacted in the parliament of Great Britain, by which sundry 
rates and duties are to be raised and collected within your ma- 
jesty’s colonies in America, for the sole and express purpose of 
raising @ revenue, this great fundamental principle of the consti- 
tution is in our apprehension infringed. 
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“The people of this province, royal sire, are not in any manner, 
nor can they ever possibly be, effectually represented in the Bri- 
tish parliament. While, therefore, your majesty’s commons of 
Great Britain continue to give and grant the property of the peo- 
ple in America, your faithful subjects of this, and every other 
colony, must be deprived of that most invaluable privilege, the 
power of granting their own money, and of.every opportunity of 
manifesting, by cheerful aids, their attachment to their king, and_ 
zeal for his service; they must be cut off from all intercourse 
with their sovereign, and expect not to hear of the royal appro- 
bation; they must submit to the power of the commons of Great 
Britain; and, precluded the blessings, shall scarcely retain the 
name of freedom.” s 
This petition, as well as those of the other colonies at this pe- 
riod, speak the language of men, who hoped success for their 


» 'y fe } vf = 
Non-importation @ppeals, and trusted to them for relief. Yet such 


Association. sn inference would be erroneous. The reccnt 


measures of the English ministry were suilicient to satisfy the 
most incredulous, that such expectations were delusions. These 
remonstrances looked to a different purpose. They were the 
mere cautionary measures of a people, determined to be in the 
right, and to make the rejection of their entreaties a justification 
for resistance. The alarm of slaves leads to submission; the ap- 
prehensions of the freeman. do but arouse his energies and nerve 
his spirit. The menaces of the English ministry, falling upon- 
such a people as the Americans, were the mere signals for resist- 
ance; and the colonies now betook themselves to a mode of op- 
position, less. questionable and dangerous than open rebellion, 
but far more effectual than mere supplications. They had dis- 
covered in their opposition to the stamp act, that the most irre- 
sistible appeal to the feelings of a tyrannical government is that 
which reaches them through its interests; and that the English 
people were always sensitive and vulnerable, to every measure 
operating injuriously upon their commerce. This was “the un- 
dipped heel,’ which no armor of laws could protect. During 
that controversy, the colonists had partially adopted a non-impor- 
tation system, which was followed by the happiest results. It 
brought to the side of America the great body of English mer- 


chants interested in her trade, who felt the attack upon her liber- 


eee ig st cma sical sat ats ott ets ts tthe Ee ABN PS ALRITE tA i Nt a et ek RRB A ai acim pt a cls et pn 








‘odd oyaliving aldaule vat dear dod. te bavingeh od) Sacer 4 


y RIOR VONAL iy mon, Re tus: od peu a Yods . ootvian eial rit h 

































“OG ya) 10 ea sqerq, ao Apel ase dey auniveoo a cen ry 
toHlho yiowo bie aid) to aloadon, fudeligh “mary patty 


lo YNnumeqqo Wwovelo hrs Coton nw ss Qitilnary 10.2 
bite gota tieds, oF hiaadoiane thoelt wwhia luiteodo vd pai 


nga isvor alt ta trad oF ou tn (np bite agiyravoa pel: 
sng to BODTETOD eal) de TON ootit ot sind JEU pods; | 
auht intr ween Heda, epmtinaald, oft Masti bas; iia 
3 jot oo vamekeeot lige 
th tid 38 pees adto ah oon, eo a eHouitog a 
‘tient 1 easroae boot ony, sient a, opaupinl. any, sone 
dove 2a Avilen wt modi ob botaint, bis elooqde 
taor01 ott 2noodone od. blvow sonswini as 0, 
es, Habe. od tweniiue oro. (uainion deilged od} ‘wie 126970 
peadt'T .euolepioly vray anoitatonyee dome taeda evolubersi moan, 
of! duew cou’ .aroging tmowitibh » of holo eosnnta | 
oli ai od of Baninnoiad aliqoad 6 Wo, soranoey pec ome 
oUAvititen| A asiisarhae tiads to dowtoojor ods oaanr oF berg, stil 
“in 9 |  woleniandiva, oy abana a tile to. coils oT opieteiedt 10h 
ovton bag aon dhs wil amor. wid nf memo atts ho aaniemadtiong,). ‘ 
coqu gaillat ogizininn weilgadl. dt to coonnom od T Aiviqa mish ‘ 
taint ah alas ia aren chy Lae, ROBOT L QUE A, ali Be lone 8 she ; 
-40 lo. obo # of aovbosinouht doatedt. won goioloo ols bas Coqenmy 
Mo sat’ Hoge dui BLOT sayeth fare, 2 sldanoitesup eeal, Hoiiaeg », oo 
-aih bot vodt pe i i oto noi) leashes sport gat td) aes 
-ovit tao ont Ist) Jon epee odd of moitieoqqe sod ai boravaoe ‘3 eg 
Seilt af dooineto vey, Leouitmayyt le agmilootinals at: tnoqqe olditete: a 
detont oft told bag ; eteoialad el hangiuls cboris odlonoe dboidiony i | 
OMG. (1979 O8 oldavowluy bos sviienda ayewls sow alqod iy 
day oth new ail 'T .oovomeros siadt poqa Ysvorwpnn, paisereqae? Ps 
gail, roster. blooo, ewe lo wos, om abpister! Lnniieieioie /\ Shiga 
oe & baiqoha tims boil ateianloo odtry yer cota) 
Pinan rweoiqaansl acta qd) bayolte aque, doishy souanaye 8 OSE ae 
“orn deilyss Theo. ‘thod ApoTy, salt, gojrarih to, pbia gilt ona {gu Ay ee | 
~todil tod nog fonts silt ita, oulw =ieuininieih pate atoeda) 


a 









9°76 ‘ WISTORY FROM THE STAMP ACT . (Hist. View. 


fies ag an attack upon their own fortunes. The history of thet 
struggle leads us to the conclusion, that without the co-opera- 
tion of the interested merchants, the efforts of the English patri- 
ots in parliament, for the protection of the colonies, would in ail 
probability have proved ineffectual. ‘The time had again arrived 
for the appeal to the pocket nerve; and it was now more ap- 
propriate, because hesides its indirect consequences, it gave the 
colonies power to withéraw themselves peaceably from the ope- 
ration of the new impositions, by declining the consumption of 
the articles upon which they were laid. A non-importation sys- 
tem had not only the effect of repelling the approach of taxa- 
tion; but it also compelled them to that most effectual safeguard 
of their independence, dependence on themselves and their own 
resources. It made them manufacturers by necessity; and the 
habit once introduced, the recurrence to it became more easy 
in any future emergency. Thus recommended by its present and 
ultimate results, the difficulties of the present crisis soon suggest- 
ed a return to this system. | , 

The proposition to revive it at this period, originated with one 
of the political clubs cf Boston; and, as early as October, 1767, 
General revival It received the sanction of a public meeting in that 
er city, over which the distinguished James Otis pre- 
sided as moderator. or reasons which it is not necessary to de- 
tail, it did not then enlist the concurrence of the other cities, 
and was soon abandoned by the Bostonians themselves. (5) 
But if then premature, it was now the last peaceable resort. 
Remonstrances had failed; and petitions were called factions. 
The proposition was therefore revived in April, 1768; and let- 
ters were then addressed by several merchants of Boston and 
New York to the merchants of Philadelphia, soliciting their con- 
currence in its adoption. By the latter, it was declined as still 
premature ; but the design was not therefore abandoned. On 
the Ist of August, 1768, a non-importation association was 
formed in Boston, which was followed, in the course of that 
month, by similar associations in New York and Connecticut. 
The measure was not, however, generally adopted, until the en- 
suing session of parliament had dispelled all hopes of relief from 


(5) Ist Gordon, 148. Green's Gazette of 19th November, 1767. 
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the justice of England. Abandoning their scruples upon the 
results of that session, the merchants of Philadelphia acceded to 
the association in April, 1769; and their accession was immedi- 
ately foliowed by thatof Maryland and Virginia. (6) 

In Maryland, there had been previously several county associ- 
ations of this description; but it was now deemed necessary, to 
its adoption ia give them amore imposing character and effective 
Maryland. 
of the different counties, a circular was therefore addressed, on 
the 9th of May, 1769, by Messrs. Dick and Stewart, M’Cubbin, 


“Wallace, and W. Stewart, merchants of Annapolis, tothe people of 


the several counties, inviting a general meeting of the merchants 
and others at that place, ‘for the purpose of consulting on the most 
effectual means of promoting frugality, and lessening the future 
importation of goods from Great Britain.” The meeting was ac- 
cordingly held onthe 20th June, 1769; and was very fully attended. 
A non-importation association was then established by that mect- 
ing, for the whole province; which was similar, in its general 
character and objects, to those of the other colonies. It con- 
tained a general engagement, that the associators would not di- 
rectly nor indirectly import, nor be concerned in the importation 


_of, any species of merchandise, which then was, or might there- 


after be, taxed by parliament, for the purpose of raising a reve- 
nue in America, except where orders for the import had already 


been given; and that they would consider such taxation as an- 


absolute prohibition of the article taxed: and also an agreement 
not to import a great variety of other enumerated articles, which 
were to be excluded as Juxuries or superfluitics. The association 
was formed upon the principle of excluding every thing not ac- 
tually necessary to subsistence, and of thus assailing vitally the 
whole commerce of England with the colonies. It forbade 
also the purchase of any of the prohibited articles, even 
if imported by others: and was sustained by a moral sanction, 
carrying with it, at that period, more eflicacy than even the 
penalties of ordinary legislation. All persons contravening 


the objects of the association, were to be denounced as enemies 


(6) Gordon, 163 and 168. Grecu’s Gazette of 22d September, 1768, and 
25th May, 1769. 
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of the liberties of America, and to be held up to public view for 
reprobation and contempt: and to bring every person within its 
operation, twelve copics of it were printed for and transmitted to 
each county for general signature. (1) .This association was 
“sustained invigorous operation, by the same machinery employed 
to render eflicient the similar associations of the other colonies. 
It was under the care of the whole body of associators, and the 
particular supervision of ‘special committees, appointed by the 
associators of each county, and charged with the duty of inquir- 
ig into, and reporting the facts, of every case of actual or sus- 
pected violation of the agreement. During its existence, several 
of sach cases arose in Maryland, from the proceedings connected 
with which we learn, that the association was for along time kept 
up with great vigorand unanimity (8) Certain itis, that there was 
no colony, in which the objects of the system were adhered to 
with more faithfulness, or infractions of it hunted up and pursued 
with more rigor. , 

The association was scarcely adopted in Maryland, before the 
spirit, which had prompted a resort toit, began to flag in some of the 
other colonies: and in the course of the year 1769, va- 
rious causes concurred yet further to abate it. In May 
of that year, acircular was addressed to the colonies, by Lord Hills- 
borough, still Secretary of State, which gave to them the assurance 
that the ministry had no design of proposing any further taxes upon 
America for the purpose of raising revenue: and that it was their 
intention, at the next session of parliament, to propose a repeal 
of the duties on glass, paper, and colors, because imposed con- 
trary to the true principles of commerce. (9) The cupidity of 
some of the merchants seized upon this assurance, as a pretext 
for relaxing the restrictions uponimportation. Evasions of them 
became more frequent: and jealousies soon sprang up amongst 


Ite results. 


(7) Green's Gazette of 11th May, and 29th June, 1769, the last of which 


Humvers publishes the articles of association at large. 

(3) Green's Gazette of 28th Sept. and 28th Dec. 1769; 15th Feb. Ist of 
March, 19th and 26th of April, 3d, 24th, and 31st May, 12th, and 26th of 
July, and 2d, 9th, and 23d August, 1770. 


(9) See Mr. Burke’s comments upon this circular, in his eclebrated speech 
upon American taxation. Ist Burke's works, 445. 
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the mercharts of the principal cities, to excite the apprehension, 
that by their strict adherence to them, they were only throwing 
the profits of their irade into the hands of less scrupulous 
rivals. 
Agreeably to the asst urances of Hillsborough, and upon the 
motion of the ministry, the duties alluded to in the circular were 
finally repealed on the B2sh of April, 1770: but the. 
pion from in duty upon tea was still retaimed, as a pepper-corn 

70, 

the tenure by which the colonies held their rights. Before 
this repeal, several of the New York merchants had seized 
upon the promise of it, and the mutual distrusts of the 
cities as to the strict observance, of the system, to sanction 
a proposition to abandon the latter, so far as it prohibited 
the importation of articles not subject to duties imposed for re- 
‘venue. The propesition was resisted elsewhere, as an abandon- 
ment of the principles of the association: but it was, neverthe- 
less, finally adopted by a large body of the New York merchants 
in July, 1770. The defection of the New Yorkers now concur- 
red with the repeal, to render impracticable the effectual main- 
tenance of the generalsystem. Their secession was accompa- 
nied by the protest of many of their fellow citizens, and was 
followed by the severest reprehensions of the sister colonies: 
but it soon produced results fatal to the system. That unan- 
imity and cordiality, which had hitherto been its principal 
support, were now withdrawn: and the other cities found it ru- 
inous to adhere to an agreement, sustained to their prejudice 
only. The example of New York was followed, in September, 
by the partial secession of the merchants of Philadelphia: and 
the latter, by the general secession of the Bostonians in the en- 
suing month. 

In Maryland, the defection of the ve Yorkers was at first re- 
ceived with general indignation: and by many of the county asso- 
ciations, the seceders were denounced as enemies of their country, 
with whom they would no longer hold any correspondence, Yet 
who can fetter the spirit of which one has said, “Its leger is its 
bible, and its gold its god?” The examples of other cities opened 
the door to escape: and the opportunity was first embraced at a 
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The resolves of that meeting solicited a general 
conycution, for the purpose of determining upon the expediency of 
rescinding the association, so far as it related to articles not taxed, 


and avowed the determination to secede from it to that extent, 
if such convention were not held. 


mecting of several of the merchants of Baltimore, on the Sth . 
October, 1770. 


Under these resolves, a ve- 


neral meeting was held at Annapolis, on the 25th of October, at 
which were present, the cominiftecs from several counties, a 
larye inajority of the representatives in Assembly, some mein- 
bers of the council, and many other persons from various parts 
of the prevince. The sentiments of that meeting were entirely 
_ adverse to the proposition from Baltimore. They not only re- 
solved to adhere to the prohibitions of the original association, but 
they also denounced, in the harshest terms, the merchants of Bal- 
{imeore proposing the secession, and avowed their determination 
to hold no commerce with them, in the event of their with- 
drawal, (10) Prom the tenor of these resolves it secms manifest, 
that the general sentiment of the colony was in favor of adher- 
ence to the original resirictions of the system: but all hopes of 
sustaining these, were extinguished by the course of the Bosto- 
nians. The three great marts of America had now cast them 
off: and their further support in Maryland, was useless and 
impracticable. The records of that day do not inform us, at 
what period they were generally abandoned in this colony: but 


they furnish no evidence of any efforts to sustain them after they 


were abandoned in Massachusetts. 


The controversy with the mother country thus mitigated, was 
iow to be displaced by internal dissensions of a more engross- 


Rye ; ing and exciting character. In their resistance to 
Veoeclamation > i 5 
and vestry act the im 


es positions of parliament, the people of Mary- 
Chiestion. : : = t 

land had hitherto been struggling for the preserva- 
tion of an abstract principle of liberty, in opposition to their im- 


mediate wants and interests. The quantum of these impositions 


had neteven been considered: and they were too limited, both 


as fo their direct objects and their amount, to have produced ac- 
tual distress by their mere operation. Their oppression con- 
sisted, not im the payment of the tax, but in the assertion and 


(10) Green's Gazette of 11th October and Ist November, 1770. 
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establishinent of the parliamentary right of taxation’ This was 
one of the remarkable features of that controversy, evinecig, 
more than any other, the general prévalence of rational liberty, 
and the sagacity of the American people in guarding its out- 
posts. Men must be thoroughly imbued with principles, familiar 
with their operation, and endowed‘ with intelligence to estimate 
the danger of remote encroachments upon them, before they will 


enter into a contest for them, prompted by no actual suffering. 


Other nations have risen, in the agony of distress, to shake off 


oppression: the American people stood erect and vivilant, to 
repel its approach. The internal administration of Maryland 
now brought up a controversy, in which its people were to renew 
their combat for the principle they had been sustaining avainst 


England, under circumstances bringing it nearer to their im- | 


mediate interests. The advances upon their rights, now: came 
in the shape of actual oppression, extending its operation 
to'every citizen. This controversy related to what were fami- 
liarly called ‘the proclamation and the vestry act questions.” From 
this period until the commencement of the revolution, all other 
subjects gave place to these engrossing topics. They elicited 
more feeling, and greater displays of talent and research, than 
any other question of internal polity, which had ever agitated 
the colony. The published discussions of them, which are pre- 
served to us, would fill volumes. They have long since lost 


‘their intrinsic interest: but their general nature and objects are 


still worthy of remembrance, not only as illustrative of the go- 
vernment and character of the people of Maryland at that day, 
but also for their connexion with the history of some of her 


most distinguished citizens, whose names yet live to shed a lustre 


upon the land that gave them birth. Without fatiguing the reader, 


by spreading before him the many legislative and other docu- 
ments, relative to the protracted controversy, which grew out of 
these questions, we shall confine our remarks to its general 
causes and results. 

It bas already been remarked, that the General Assembly of 
Maryland always retained its control over the officers of the pro- 
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temporary acts of short duration, upon the expiration of which 
the Assembly could withhold or reduce them at pleasure. One 
of these acts, passed in the year 1763, had been continued, from 
time to time, until October, 1770: and came up again for renew- 
al at the session of September, 1770. The system of official com- 
pensation established by that act, was that which had prevailed 
in the colony from a very early period. ‘There were no salaries: 
but the oflicers were allowed definite fees for each act of service. 
These fees, as well as the public dues and the taxes for the 
support of the established clergy, were sent out every year to the 
sheriffs of the counties for collection. A particular period in 
each year was assigned, within which the lists of fees were to be 
delivered to the sheriff, and by him to the party charged for yo- 
luntary payment. If that period was suffered to elapse, the 
sheriff was required to levy them by process of execution, and to 
account for them to the oflicers within another assigned penod. 
Such were the gencral features of this system of collection, which 
we shall have occasion to examine more particularly hereafter. 
To the details of the act of 1763, now coming up for re-enact- 
ment, many objections were made by the lower house: but so far 
as they related to the essential parts of the controversy about 
officers’ fees alone, they consisted in the exorbitance of the fees 
attached to some of the principal offices, the abuses in the mode 
of charging, and the want of a proper system of commutation. 
The principal complaints about the exorbitance of the fees, re- 
lated to. those of the provincial secretary, the commissary general, 
and the judges of the land office: and from the reports of that 
period, which enable us to ascertain the average annual recefpts 
of those offices for several antecedent years, these complaints 
appear to have been justly founded. (11) The alleged abuses 


(11) By many ‘of our citizens, the fees and Salaries of the stateoffices, at 
the present period, are considered excessive. Yet there is no office in the 


State, whore emoluments can be considered equal to those of any one of the 

above mentioned oflices, during the pendency of this controversy. The re- 

eeipivut the secretary’s office, for the seven successive years, from 1703 to 
17UJ inclusive, were 962,862 lbs. of tobacco: and the ayerage annual re- 
ceipts, 223,2661bs, of tobacco. The annual average value of his fees in the 
Chancery Court during the same period was 39,326 Ibs. of tobacco. His annu- 
al receipts from these tivo sources was therefore 262,592 Ibs. of tobacco; or, 
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arose principally from a practice, not peculiar to that day, of di-’ 
viding one service into several other enumerated services, with a 


view to the several fees. The commutation privilege of the act 
of 1763, was objected to, as not sufficiently extensive. Tobacco 
was still the currency of the province. Officers’ fees, and all 
public dues, were sated in it: and the right to pay these in to- 
bacco, was, at first, considered a high privilese. To avoid the 
fluctuations in value, to which such a currency was necessarily 
subject, it obtained by Jaw, a fixed specie value; and in-cer- 
tain cases, the specie was made receivable, in heu of it, at the 
rate so fixed. The nght to payin specie, the Jower house now 
desired to extend to all persons within the period allowed for 
voluntary payment. Although several of the propositions, grow- 
ing out of these objections, were at first resisted by the upper 
house, it seems probable from the tenor of its messages, that it 
would ultimately have yielded to all but that to reduce the fees. 
Herc, however, was asource of invincible disagreement between 
the two houses: and unfortunately for the opposition of the 
upper, it was conducted by those directly interested against the 
reduction. Daniel Dulany, the provincial secretary, Walier 
Dulany, the commissary general, and Benedict Calvert and 
George Steuart, the judges and registers of the land office, were 
all councillors, and of course members of the upper house. 
Their opposition was therefore regarded, as that of their own 
private interests to the gcneral welfare: and all attempts at com- 
promise proved ineffectual. After much angry discussion, the 
Assembly was at length prorogued: and the 
not only without any legal regulation of officers’ fees, but also 
without any public system for the inspection of tebacco, with 
which the former had for many years becn connected. 


province was left 


In this emergency, Governor Eden resolved upon the expedient 
of regulating the fees, under the prerogatives of his office; and 


accordingly issued his proclamation for that purpose 
The  Procjatna- s'y ] at | rpose, 


tion: its object on the 26th of November, 1770. Its avowed object 
and expedience. 


was the prevention of abuses and extortion on the 


according to the rate of commutation at that day, 4,376 dollars. The fees 
of the Jand office, during the same period, yielded 2,850,934 Ibs. of tobacco, 
or annually, on an average, 407,276 Ibs. or 6,876 dollars; and those of the 
cominissary’s office, annually, 235,428 lbs. of tobacco, or 3,923 dollars. 
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partof the ofeers: and to effect this professed purpose, it re-estab- 
lished the fee bill of 1763, aud required the officers to receive their 
fees in money, at the rate of commutation fixed by it, if tendered 
atthe time of service. ‘The occasion was unfortunate: the mea- 
sure most unadvised. Phere never was a period in the history of 
Maryiaud, when her people would have fully acquiesced in such 
an exercise of power. It was not, hewever, entirely novel; but 
so far as the opinions and usage of the colony were to be con- 
sulted, the weight even of early precedent was decidedly against 
it; and, in the eeneral opinion, there was no charter power under 
which it could be sheltered. In the present instance, it defeated 
all the purposes of the lower house, by adopting the very 
system which they had refused to sanction. It was, therefore, in 
general estimation, a measure of arbitrary prerogative, usurping 
the very right of taxation which the colony had been so long 
defending agaist the usurpations of parhament. If the gover- 
ner had doubted about the reception of such a measure, there 
vas enough to warp hin, in some of the transactions of the 
Assembly, immediately before its adjournment. Whilst the fee 


bill was under discussion, and after the expiration of the law of 


1763, the judges of the land voflice, treating that office as the 
private institution of the proprietary, instructed their clerk to 
charge and secure the fees agreeably to the provisions of the ex- 
pired Jaw. A case, in which these instructions were pursued, 
was immediately brought to the notice of the lower house; by 
whose order, the clerk was taken into custody and committed to 
pnson. To effect his release, the governor prorogued the Assem- 
bly fora few days. This interference clicited from the lower 
house, upon its re-assemblage, an angry remonstrance, contain- 
ig an expression of public sentiment not to be misunderstood. 
“The proprietor (they remark,) has no right, either by himself, 
or with the advice of his council, to establish or regulate the 
fees of office; and could we persuade ourselves, that you could 
possibly entertain a different opinion, we should be bold to tell 
your excellency, that the people of this province ever will eppose 
the usurpation of such right. ’’In venturing upon such a power, 
after such an admonition, the governor therefore sinned araiust 


hight and Lnowledge ; and his measure shared the usual fate of 
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those which set at naught the opinions, and sport with the liber- 
ties of a free and intelligent people. 
This earnest of opposition was soon redeemed. From the 
first appearance of the proclamation, it aroused, in hostility to 
Parties formed It, the great body of the people, with a spirit not to 
mpenalte be seduced from resistance, by the influence of 
talents, the menaces of power, or the soothings of official pa- 
tronage. Never was a measure of internal polity more thorough- 
ly investigated and discussed. Parties weve formed upon it, and 


drew to their aid every man of influence and abilities in the pro-_ 


vince. The arrangement of these parties may be deemed sin- 
gular; yet it was similar to that which gencrally prevailed, not 
only in this province, but also in the other colonies, whenever 
parties were formed upon questions of political liberty. The 
governor and his courtiers, the officers and their adherents, and 


the established clergy, were arrayed against the great body of the- 


people, sustained and led on in opposition by the great body of 
the lawyers. . : 
The fashion of the in is against the ascription, to the latter 
profession, of purposes and interests, compatible, and naturally 
Course of the associated with those of the people atlarge. Point- 
Lawyers of Ma- i 
ryland. ed at asa privileged order, for the pursuit of a profes- 
sion which generally rewards laborious talent with fame and for- 
tune; and as the hired advocates of right or wrong, because they 
stand by the landmarks of the law, to give certainty to Justice, and 
to throw over every man its protection, which, falling like the 
rain fromm heaven upon .the just and the unjust, if it sometimes 
shelter the guilty, is yet the security of the innocent: itis oft the 
humor of the times to involve them with the better sex in the 
common censure,—‘‘ there is no living with them, nor without 
them.” Yet this profession is the natural ally of liberty. Its 
pursuits habituate the mind to respect for the authority of the 
Jaw, in opposition to prerogative, whether it come in the form 
of judicial constructions, or in the dispensations of arbitrary 
power. They form habits of inquiry and research, favorable to 
-the investigation of the principles of government. They inspire 
independence, and a firm adherence to opinions, by the very 
habit of opposition which they compel. By their constant re- 
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\ 
guisitions upon the faculties of the mind, they ‘fit them for 
ornament, and whet for use.” They throw their followers into 
frequent association with the people at large, acquaint them with 
their feelings and interests, and lead them to observe their pecu- 
liarities; and by being thus drawn near to them, if they become 
conversant with their vices, they also learn to respect their rights 
and feelings, and to’estimate their virtues. Servility and venali- 
ty have sometimes prostituted the capacities of such a profession, 
but its abuses are no argument against its proper and natural use. 
Yn the experience of the colonies it was always found, that when 
this did occur, the cause of the people always drew to it, from 
the integrity and talents of that profession, an antidote more 
than sufficient to counteract its influence. These remarks are 
prompted by a sense of justice to a body of men, so distinguish- 
ed, at every period of our colonial history, for their firm and 
fearless support of the constitutional liberties of the peopie; 
and if it be objected, that they spring from one identified with 
them by his pursuits, let it be remembered that if history awards 
the eulogium, it matters not by whom it is pronounced. Jn the 
histories of other colonies, it has already been recorded: in that 
of this province, it lies prominent in every great controversy 
Which agitated it. Jt has been seen, that in the long protracted 
differences with the proprieiary about the extension of the 
English statutes, and in the more recent and dangerous opposi- 
tion to the stamp act, this class of citizens were active and efli- 
cient on the side of liberty. In the controversy of which we are 
now speaking, their agency was so remarkable, as to have 
brought down upon them and their profession, all the indigna- 
tion, invective, and raillery of the government party. In looking 
throuch the many anonymous publications of that day, on behalf 
of this party, we are struck with the virulence of their attacks 
upon the lawyers, to whose factious spirit, as they styled it, they 
ascribed the indignation of the people against the proclamation, 
and with their constant endeavors, m a cant not peculiar to 
that day, to excite against them the jealousies of the people. 
In one of these publications, which is a fair specimen of the 
rest, the writer remarks, “Whence, in your legislative capacity, 
all this clamor about the officers and clergy, and not a word 
about the lawyers, a set of men more truly expensive and bur- 
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densome to Maryland, than perhaps ali the other orders of the 


community put together. Is not this, as a shrewd planter has 
remarked, to spare the blackbirds and kill the crows.” (12) But 
all these efforts to sow the seeds of discord by such invidious re- 
flections, were Jost upon men, too sagacious to alee their adhe- 
rents upon the advice of their adversarics. 

There were, however, on this occasion, two prominent excep- 
tions to their genera course, Which strikingly illustrate the feeble- 
Daniel Dulany, ness ct fame and talents, when employed, either to 
the defender of 


the proclamation divert the public sentiment from what it deems the 


unquestionable rights of the citizen, or by the sanction of an im- 


posing name, to give atone to the opinions of this profession. 


The name of Daniel Dulany is already familiar to the reader. It 
has been associated with recollections of our history, as honor- 
able to his country as to himself. By his able vindication of co- 
lonial liberties, “he had gathered golden opinions from all sorts 
of men;” and with the most commanding abilities to retain the 
reputation he had acquired, he stood proudly pre-eminent in the 
province, at the commencement of this controversy, in all that 
gave rank and influence. Heretofore distinguished as the cham- 
pion of the colony against the tyranny of an irresponsible legis- 
lation; in an evil hour he now became the defender of an exer- 
cise of prerogative, minor in its objects, but leading to the same 
mischievous results. He was, at this period, and had been for 


several preceding years, a member of the upper house, and the ~ 


secretary of the province. The office of cornmissary-general 
was held by his relative. The reduction of the fees of these 
offices was one of the prominent objects of the lower house, in 
its recent difference with the upper; and in the discussions con- 
nected with that difference, Mr. Dulany was the prominent par- 
tisan of the upper house. Ilis talents were supposed to con- 
trol every cause in which they were enlisted ; and hence he was, 
by many, charged with having induced, by his persuasions, the 
issuing of the proclamation. This he always vehemently denied, 
with the most solemn assurances, that it was the unbiassed act of 
the vovernor, which had received the approbation of the whole 
council; and the proceedings of that period certainly manifest 


(12) Green’s Gazette of 2ith Juno, 1771. 
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the most hearty concurrence of the whole executive in its Buy 
port. By the force of these circumstances, he was identified 
with the measure; and with a character too decided for neutraii- 
ty, and an intellect that never feared the grapple of argument, he 
did not hesitate to avow, in the face of opposition, that, in his 
opinion, it was both legal and expedient. 

For the first two years after the origin of the controversy, it was 
principally conducted by the discussions between the two houses 
of Assembly, and by oral appeals to the people. At 


Controversy up- 


on this subject f x ne s i ER aa 5 RPE aa 
peeved DiGRY the close of that period, it found its way to the press; 


aM ot Garrat. 2nd then began @ war of essays, as fierce as the war 
wa of words which preceded it. It was opened, in the 
beginning of the year 1773, by a communication purporting to 
be a dialogue between two citizens, in which “ The First Citizen” 
was the opponent of the proclamation: but the whele dialogue 
was so adroitly managed on the part of his adversary, with so 
many moderate and seemingly candid arguments, and so many 
gentle insimuations against the motives and consistency of the 
Jeaders of the opposition, that its purpose could not be mistaken. 
Another writer now assumed the name of “ihe First Citizer,” to 
carry on the dialogue with more justice to the opposition; and 
Mr. Dulany appeared as his antagonist, and the defender of the 
proclamation, under the new name of “ Antilon.” In “ The First 
Citizen,” Mr. Dulany encountered, as his opponent, Charles 
Carroll of Carrollton, the living sioncr of the declaration of in- 
dependence. Mr. Carrollis the descendant of a family establish- 
ed in the colony before the Protestant revolution. Charles Car- 
roll, his grandfather, emigrated to Maryland shortly before the 
accession of William of Orange; where, during the continuance 
of the royal government, he rose so high in the confidence of 
the proprictary, as to receive from him, about the year 171], the 
lucrative and responsible oflice of Agent and Receiver General 
of his revenue. To his son, Charles’ Carroll, he transmitted an 
ample inheritance, and an honorable name, by the improvenient 
of which the former acquired a commanding respect and influ- 
ence with his Catholic brethren of the colony. Carroll of Car- 
rollton, who, like Nestor, has lived to see successive generations 
pass by him to the tomb, was born in Maryland about the year 
1737. Blessed with a father, whose will concurred with his for- 
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tunes, to bestow upon him advantages in education enjoyed by few 
in this colony at that early day, he received his collegiate instruc- 
tion in the most approved schools of France, and his legal edu- 
cation in the Temple at London. [rom the latter, he returned 
to his native province in 1764; ‘and although his religious per- 


suasions excluded him from its councils, he is said to have part- - 


cipated in the common feeling of indignation’ against the stamp 
act, and to have contributed by his writings to the opposition to 
the more subtle, but not less dangerous taxation of commerce. 
This, however, was the first occasion on which he was brought 
conspicuously into view, in the public transactions; and he had 
now to deal with an able and experienced adversary, with whom 
victory was familiar, and from whom defeat was not disgrace. 
Mr. Dulany was his equal in education; his superior in age, ex- 
perience, and established reputation; more conversant with the 
various interests and institutions of the colony; more skilled in 
the profound yesearches and practical applications of his profes- 
sion; and to give these advantaves still greater force, he was a 
Protestant, and amonest the first in office and confidence under 
an exclusive Protestant government, and amongst a Protestant 
people. Mr. Carroll was a disfranchised Catholic, who, to the 
joint power of such weapons of attack, could oppose only the 
force of his cause, the resolute spirit, and the acquirements of 
a cultivated mind; yet with such odds against him, he entered 
into the contest. ! | 
Thus began a controversy, which was conducted through the 
Maryland Gazette, under these assumed names, for several 
months. It was kept up with great spirit: but it may be fairly 
‘Character of Objected to the essays of both, that they deal too 
their essays much in invective. It is manifest from the allusions 
of each, that he fully understood with whom he was combating ; 
and hence the discussion abounds in personalities, some of 
which are now unintelligible, and all deserve to be forgotten with 
the feeling of the moment. Their essays are, also, crowded with 
quotations and classical allusions, which would almost ascribe 
to them a contest for the palm in learning, rather than the argu- 
ment of a question of common interest, addressed to the general 
understanding, were it not, that they are explained or translated, 
(as Mr. Sheridan would say,) for the benefit of the country gen- 
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tlemen. Yet, with these defects, if the iatter may be so called, 
they arc political essays of a lich order, taking a wide ranve 
through the doctrines of constitutional iiberty, evincing much 
research, abounding in happy ilustrations, and often pointed 
with the most caustic. satire. In those of Mr. Dulany, we dis- 
cover every where the traces of a powerful mind, confident in its 
own resources, indignant at opposition, contemptuous as if from 
conscious superiority, and yet sometimes affecting contempt as 
the cover under which to escape from principles not to be resist- 
ed. In those of Mr. Carroll, Mr. Dulany is constantly covered 
with the character of the prime minister of the governor, prompt- 
-ing the measure in controversy, for his personal interest and 
aggrandizement at the expense of the people. Availing them- 
selves of Mr. Dulany’s position in contrast with his previcus 
opposition to the stamp act, they array against him all the dan- 
gers of prerogative, as illustrated by the examples of history, and 
depicted in his own previous writings: and they speak every 
where the language of one, confident in his cause, conscious that 
he is sustained by public sentiment, and exulting in the advanta- 
ges ofhis own position. On behalf of the proclamation, it was 
contended by Mr. Dulany, that it was not the assumption of a 
power claiming to control Jaw in the regulation of fees, but mere- 
ly acting where the law had ceased to operate, and enduring only 
until it resumed its operation ; that it was not therefore in conflict 
with the exercise of a similar power by the Assembly, but in sub- 
ordination to it, and was in no degree impugned by the doctrines 
and precedents of past Assemblies, claiming it as the proper 
power of legislation; that it was sanctioned by several instances 
of its past exercise, and was now necessary to restrain official 
abuses, where the laws interposed no check; that it was intended 
and operated for public benefit, and was therefore distinguished 
from exercises of dangerous prerogative; that the mere regula- 
tion of the fees of previously established offices, was not taxation ; 
and that in England, where the taxing power was as exclusively 
in parliament, as here in the Assembly, the fees incident to such 
offices were rated by the courts without objection. To these 
arguments, it was replied by Mr. Carroll, that fees were taxes, 
both in legal parlance and according to the common acceptation ; 
that they were so considered by the most approved legal writers, 
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and were such in their nature and operation; that the regulation 
of fees by the English courts was not their establishment, but the 
mere ascertainment of them as previously and legally established, 
in contradistinction to those which had crept in by abuse; that 
being a branch of the taxing power, it was equally open to 
abuse with any other branch of it, and equally required the safe- 
guard consisting in the exclusive exercise of it by the legislature ; 
that precedents, and especially precedents disputed at the time 
of their establishment, were of no avail against an exclusive nioht 
so sacred and necessary; that the precedents in this instance, 
were in opposition to the power, and not only demonstraied an 
utmost uninterrupted exercise of it by the Assembly, but also 
an express surrender of it by the governors, at a very early period; 
and that the proclamation had not only exercised an exclusive 
power of the legislature, but had also usurped it against its will, 
and in the face of its remonstrances. These are but the faint 
outlines of these elaborate essays, so distinguished at that period, 
s0 little known at this. (13) | 
The efforts of Mr. Carroll, drew upon him several malignant 
but anonymous attacks, from other quarters, in which the effort 
Recults of the WaS made to array against him the religious preju- 
aN dices of the province. He was stigmatised as a 
Catholic and a Jesuit, and reproached with his political dis- 
franchisement, as if it Were a crime in him to defend the nights 
of a people, whose laws excluded him from the privileges of a 
citizen. ‘‘ But when I saw,” says one of these writers, ‘the 
man from whom this country hath reaped such solid advantages ; 
the man who but a few years ago stood forth in vindication of 
our then doubted rights; to whom the whole continent hath 
paid its tribute of gratitude, and to whom the illustrious 
Pitt was wholly indebted for his famous enthusiastic speech in 
support or America, held up as an object of lawless fury, and that 
too principally by one who doth not enjoy the privilege of offer- 
ing his puny yote at an ‘election, J cannot describe what I then 
felt. Is it possible that the admiration of the author of ‘the 


(13) The essays of Mr. Dulany, were published -in Green’s Gazette of 
7th January, 18th February, 8th April, and 3d June, 1773 : and those of Mr. 
Carroll, in same of 4th February, 11th March, 6th May, and Ist July, 1773. 
They occupy nearly all the columns of these numbers. 
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Considerations,” affected in one place by this patriotic nurs!is ig 
of St. Omers, could escape you? Doth not the haggard imaye 
of Jacques Clement, professing a zeal for the service of Henrs 
IIf. of France, at the very moment he was summoning al} 
the powers of his soul and body, to plunge his knife into his 
bowels, rush upon-your thoughts?’ (J4) Such was the charac- 
ter of many of these inflaming: appeals; but they were addressed 
to a people who only the more appreciated a vindication of their 
liberties, coming from one to whose support they had but little 
claim; and instead of rejecting his assistance, they learned from 
the instance, the, folly of making human laws the regulators of 
conscience. In the results, Mr. Carroll certainly obtained a de- 
cided victory. ‘The elections held in May, 1773, during the 
progress of this discussion, were attended with great excite- 
ment, and resulted in the complete triumph of the anti-procla- 
mation party. Immediately after this result, and upon the in- 
struction of public meetings held at Annapolis, and in the 
counties of Frederick, Baltimore, and Anne Arundel, the thanks 
of the people were formally presented to “The First Citizen,” 
throuch their delegates elect. (15) He had now established a 
rank and influence in the province at large, which rendered him 
prominent in its councils and operations, in the consummation 
of independence, which was soon to follow. 

After the discussion was dropped by these combatants, anew 
advocate for the proclamation presented himself, John Hammond, 
Disenssion be- Who succeeded Mr. Dulany in the effort to rescue 


tween Mr. Wam- : a Lie : : j 
mond, and Mes- this measure from public indignation, was a lawyer 


“dehee Oma of distinguished abilities, and Intherte a con- 
spicuous member of the Assembly. He was a delegate from 
Anne Arundel, in- the Assembly immediately succeeding the 
issuing of the proclamation: but at the new elections, in 
May, 1773, refusing adherence to the opposition party, and being 
fully satisfied that his sentiments were in opposition to those of 
the great body of his constituents, he declined being a candi- 


(14) Green's Gazette of 25th March, 1773 

(15) The letters of thanks, pursuant to these instructions, are preserved 
in Green’s Gazette of 20th and 27th May, and 10th June, 1773. These, as 
well as the instructions, preserve his assamed character, and are addressed 
to him as “First Citizen.” 
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date. Some of the publications consequent upon that election, 


having ascribed to him an improper interference with the mea-_ 


sures adopted by the people of his county to celebrate their 
victory, he at length published a vindication of his conduct, 
in which he entered into an elaborate defence of the proclama- 
tion. It displays abilities of a high order, but abounds, as 
was usual with the political essays of that period, with harsh 
reflections upon the ‘conduct and motives of the principal 
leaders cf the opposition. He had thus thrown down the 
gauntlet: and the defiance was not long unanswered. Thomas 
Johnson, William Paca, and Samuel Chase, all lawyers of emi- 
nence, distinguished members of the lower house, and leaders 
of the opposition, now entered the lists as his antagonists. The 
promises of Mr. Chase’s early efforts against the stamp act, had 
been fully redeemed. Still the fearless champion of popular 
rights, his mind swayed, and his energy inspired confidence, 
wherever he moved. In his co-adjutors, on this occasion, he 
had men worthy to be called his peers. The reputation of 
Thomas Johnson, docs not rest alone upon the memorials of 
our colonial history. It has a prouder record, in the history of 
his State, in the councils of the American nation. Distinguished 
as the first governor of Maryland, after her elevation to the. rank 
of an independent State, and as one of her ablest representatives 
in the continental Congress, his efforts in this mere provincial! 


controversy are adverted to, not as the evidences of his charac- - 


ter, but asthe earnest of those virtues afterwards so conspi- 
cuous, in the discharge of his arduous and dangerous duties, dur- 
ing the darkest hours of the revolution. At this early period, 
he held a professional rank, and enjoyed a degree of public re- 
spect in his own colony, sufficient for enviable distinction. Mr. 
Paca had been, for several years, the representative of Annap- 
olis, and was now, at the early age of thirty-three, the compeer 
of such men as Mr. Johnson, and Mr. Chase. LEngaged in the 
study of the law, at Annapolis, at the same period, and concur- 
ring in their general views of public rights and policy, the foun- 
dation was there laid, of an intimacy and a personal attachment 
between Mr. Chase and Mr. Paca, which endured throughout 
life. The latter, more bland and conciliating in his demeanor, 
but as firm in his purposes, was found side by side with the 
oO 
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former, in the transactions of this period, as the friend of private 
life, and the fellow-laborer in public duties. Thus bound to- 
gether by the firmest bonds of life, how beautifully was it cr- 
dained that their names ‘should pass down to after ages, associ- 
ated in the same close connexion on the Declaration of American 
Independence! With such men as antagonists, and such a cause 
to sustain, there was fearful odds, even against one so gifted as 
Mr. Hammond: and the controversy, therefore, terminated with 
his first essay, and their reply. (16) Presenting some new views 
of the measure in question, which was principally sustained by 
Mr. Hammond under the ordinance power of the charter, their 
publications display an ability which entitles them to rank with 
those of Dulany and Carroll: and all of them deserve to be 
rescucd from the oblivion to which they are passing, with the 
subject from which they sprang. ; 

The course of the colony, in relation to this protracted 
controversy, was such as we would naturally expect from 
Proceedings of a people on the eve of a revolution, in which they 


the fower house 4 i . ‘ 
in 1771, in oppo- were to manifest the fullest acquaintance with the 


coaaien principles of political liberty, and the most unyield- 
ing adherence to them under every circumstance of privation and 
danger. The first Assembly held after the issuing of the proclama- 
tion, was convened in October, 177]. During a session of more 
_ than two months, every effort was then made by the lower house 
to procure the withdrawal of the proclamation. The journals of 
that session abound with interesting discussions of the subjects 
in controversy; and its proceedings display a high degree of 
ability. Prominent in these discussions were Messrs. Chase, 
Paca and Johnson, Charles Graham of Calvert, John Hall of 
Annapolis, and Edward Tilghman of Queen Ann’s, all of whom 
were the opponents of the proclamation. Defenders it had 
none: for although there were one or two dissentients on the 
propositions relative to its advisers, those denouncing the 
measure itself, as illegal and oppressive, were unanimously 
adopted. By the resolves of that session, the right of taxation 
was asserted to be the exclusive right of the Assembly ; and the 


(16) Mr. Hammond's vindication will be found in Green’s Gazette of 29th 


July, 1773: and the joint reply of Messrs. Johnson, Paca, and Chase, in 
Gazette of 9th September, 1773. 
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Chap. V1. TO THE REVOLUTION. Sale ata, 


exercise of it by any other power pronounced unconstitutional 

and oppressive: the proclamation, and the regulation of fees in 

the land office, were declared to be arbitrary and illegal; and 

their advisers stigmatized as enemies to the peace, welfare and 

happiness of the provinee, and to its laws and constitution. (17) 

In the address of the lower house to the governor, which follow- 

ed up these resolves, the arguments against the legality and pro-- 
pricty of these measures were closed by an appeal, remarkable 
for its just conceptions of their character. ‘‘ Permit us (says this 
address,) to entreat your excellency to review this unconstitu- 
tional assumption of power, and consider its pernicious conse- 
quences. Applications to the public offices, are not of choice 
but necessity. Redress cannot otherwise be had for the smallest 
or most atrocious injuries; and as surely as that necessity does 
exist, and a binding force in the proclamation or regulation of fees 
in the land office be admitted, so certainly must the fees thereby 
established be paid to obtain redress. In the sentiments of a 
much approved and admired writer, suppose the fees imposed by 
this proclamation could be paid by the good people of this pro- 
vince with the utmost ease, and that they were the most exactly 
proportioned to the value of the officers’ services; yet, even in 
such a supposed case, this proclamation ought to be regarded 
with abhorrence. Ior who are a free people? Not those over 


whom government is reasonably and equitably exercised; but, ; 
those who live under a government so constitutionally checked | 


and controlled, that proper provision is made against its being 
otherwise exercised. This act of power is founded on the de- 
struction of constitutional security. If the proclamation may 
rightfully regulate the fees, it has a right to fix any other quantum. 
{fit has a right to regulate, it has a right to regulate to a million ; 
for where does its right stop? At any given point? To attempt 
to limit the right, after granting it to exist at all, is contrary to 
justice. If it has a right to tax us, then, whether our money 
shall continue in our own pockets, depends no longer on us, but 
on the prerogative.” (18) 


(17) Journals of 18th October, 1771. 

(18) Journals of 22d November, 1771. This address was presented to 
the house by Thomas Johnson, then a delegate from Anne Arundel; and 
there were but three dissentients from its adoption. 
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mG. ° HISTORY FROM THE STAMP ACT — [Hlist. View. 


These remonstrances were unavailing. Yhe governor adhered 

to his original views, sustaining them by the emphatic declara- 

“ew election thon, that instead of recalling his proclamation, were 
i oy it necessary to enforce it, he would renew it in 

stronger terms. Compromise was now hopeless; and the re- 
fractory Assembly was prorogued. It was not again convened 
before its dissolution in April, 1773; when a new election was 
ordered for the ensuing month. The discussion between Mr. 


Cc 


Dulany and Mr. Carroll was then going on; and the proclama- 
tion became again the engrossing topic of public controversy. 
Parties were rallied; and the elections, which were conducted 
entirely with reference to this measure, were attended with great 
excitement, and again resulted in the complete triumph of the 
oppositien. (19) 


(19} The extreme and general excitement produced by this controversy, 
istuanifest from the triumphs which followed the victory of the people. 
Suljoimed is an account of the Celebration at Annapolis, (extracted from 
Green’s Gazette,) which corresponds,’ in the manner of celebration, with 

the rejoicings throughout the province : 

“ We are requested to insert the following account of the election: 

‘Last Friday was held the election for the city, when Messrs. William 
Paca and Matthias Hammond, were chosen by a very large majority of the 
freemen, indeed, without any opposition ; much was expected, as Mr. An- 
thony Stewart had long declared himself a candidate for the city, even before 
& vacancy by the resignation of Mr. Hal], whose friends in the county in- 
sisted upon his taking a poll there. Mr. Stewart’s private character justly 
recommended him to the esteem of his fellow citizens, but as he was origi- 
hally proposed to turn out Mr. Hall or Mr. Paca, who stood high in the 
tstecia of the people, and as a strong suspicion was entertained of his po- 
litical principles and court connexions, Mr. Hammond was put up in oppo- 
rition to him, and on the morning of the election so great was the majority 
of votes for Mr, Hammond, that Mr. Stewart thought it prudent to decline. 

“The polls being closed, and Messrs. Paca and Hammond declared duly 
elected, it was proposed and universally approved of, to go in solemn proces- 
tion to the gallows, and to bury under it the much detested proclamation. 


od description of the funeral obsequies may not be disagreeable to the 
puoie ; 


First were carried two flags with the following labels : on one, Liberty ; 
on the other, No Proclamation. Setween the flags walked the two Repre- 
Bentatives ; a clerk and sexton preceded the coflin, on the left the grave 
digger, carrying a spade on his shoulder—the Proclamation was cut out of 


Antilon's first paper, and deposited in the coffin, near which moyed slowly 
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Chap. VI.) TO THE REVOLUTION. | 397 


Cotemporaneous with the proclamation controversy, was 


another, conducted with equal spirit and ability; and contri- 

buting largely to the excitements of this period. In 
ey het ee intrinsic interest, the Vestry Act question was scarce- 
oe ly inferior to the former; but. it did not involve the 
same high constitutional doctrines; nor did its discussions lead 
to the same investigation of the principles of government, and 
of the proper securities of political rights. Yet although a mere 
technical question, it was so mingled with the political contests 
of this period, that we shall be pardoned for adverting to its 
general nature and objects. It has been seen, that the church of 
England became the established church of the colony in 1692; 
and that provision was then made for the established clergy, by 
the imposition of a pell tax of 40 lbs. of tobacco on the taxables 
of each parish. his tax was assessed with the public dues, 
and sent out to the sheriff for collection, for the use of the minis- 
ter. By succeeding acts, it was continued down to the act of 
1702, upon which the church establishment principally rested at 
this period. Under the inspection law of 1763, which regulated 
clergy dues as well as officers’ fees, this tax was reduced, during 
its continuance, to 30 lbs. of tobacco per poll; and that law 
being suffered to expire, in consequence of the disagreement 
between the two houses already alluded to, the more onerous 
tax of the act of 1702 was therefore revived. 

Taxes are not generally acceptable, in any form or for any pur- 
_ pose, to those who pay them; but they are particularly odious, 


on, two drummers with muflied drums, and two fifes, playing the dead march 3. 
after them were drawn six pieces of small cannon, followed by a great con- 
course of citizens and gentlemen from the country, who attended this fune- 
ral. Jn this order they proceeded to the gallows, to which the coffin was for 
a time suspended, then cut down and buried under a discharge of minute 
guns. On the coffin was the following inscription: 

“The Proclamation, the Child of Folly and Oppression, born the 26th 
November, 1770, departed this Life 14th of May, 1773, and Buried on the 
same day by the Freemen of Annapolis.” 


“Jt is wished that all similar attempts against the rights of a free people 


may meet with equal abhorrence ; and that the court party, convineed by 
experience of the impotency of their interest, may never hereafter disturb 
the peace of the city, by their vain and feeble exertions to bear down the 
free and independent citizens.” 
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293 SUSTORY FROM THE STAMP ACT {Hist View. 


when levied to sustain a church establishment. There is samr- 
thing in tithe systems, so essentially opposed to the nature ef ons 
Condition of the religion and the precepts of its divine author, at 
DETR Cie public séntiment often revolts from them, even 
when employed to sustain a worthy ministry. As if to illustrate 
their unfitness for the religion with which they have been in- 
terwoven, they have generally had the most unhappy influence 
upon the character and efhciency of the clergy: spiritual sinecures 
have been their results; and those sustained by their emoluments 
have become the drones of the church, and sometimes its re- 
proach. There have been, of course, many honorable exce 


7 
tions; but their general tendency is, unquestionably, to convert 
the clerical order into a mere temporal profession, embraced for 
its profits; and when thus perverted, the taxation which sustains 
them, is the most odious species of oppression which can exist 
in society. Under the church establishment of Maryland, the 
patronage and advowson of the churches, or in other words, the 
right of appointing the incumbents of the parishes, was exclu- 
sively in the governor; but pluralities were forbidden. (20) There 
were at this period forty-five parishes in the province, and the 
value of the benefices in these was continually increasing with 
the population. The revenues of the benefice im the Parish of 
All Saints, in Frederick county, were then estimated to amount 


to £1000 sterling per annum; and the emoluments of many _ 


others were ample and on the increase. (21) Although their 
emoluments were not sufficient to exhibit the results of a church 
establishment in so striking a degree, as the rich endowments of 
the established clergy in the mother country ; yet there were some 
instances of that day, which we shall not detail, that exhibited as 
much of “the temporal,” in the temper and conduct of some of 
ihe clergy of the colony, as in their revenues. Suffice it to say, 
that many of the causes which had given strength and sanctity 
{o the establishment, had ceased to operate. The intolerant 
spirit which called it into existence, had for a long time sustained 
it with cheerfulness, as a weapon of offence against the non-con- 
formists; but the period of religious alarms had now passed away. 
Catholics and Protestants were mingling together i social and 


(20) Act of 1701-2, chap, Ist. 
(21) Eddis’s Letters from Maryland, from 1769 to 1776—46. 
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political harmony; and the seeming virtues of the establishment 
were fast departing with the exclusive spirit that gave it birth. 
The incumbents, deriving their appointment from the governor, 
and their revenies froma a system of taxation which operated upon 
every taxable without respect to his will, were gencrally classed 
and acted with the government. Tims situated, their resort to 
the heavier tax under the act of 1702, after that of 1763 was 
suffered to expire, was ungraciously received by the people; and 
their demand of-it was considered to conflict with the public 
will, as expressed inthe message of the tower house, at the time 
of its refusal to re-enact the latter law. These circumstances 
aroused against the claim a general spirit of resistance; and the 
expedient of opposition was soon discovered. . 

The act of 1701-2, under which the claim was preferred, was 
passed by a House of Delegates, chosen under writs of clection 
Grovnds and issued in the name of King William, the govern. 


conduct of the 


controversy up» ment being then in the handsof the crown. <A few 
on the Vestry 


Act. days aficr the decease of this king, and without any 


fresh writs of election or summons, the Assembly was convened, 
and the act in question passed. Ji was now contended, that by 
the death of the king that Assembly was dissolved; and that this 
act, being passed thereafter, was absolutely void, and not suscep- 
tible of confirmation by subsequent acis merely presuming its ex- 
istence. A controversy upon this technical question at once en- 
sued, which enlisted the abilities of some of the most distinguish- 
ed lawyers in the province; and rarely has the discussion of any 
legal question exhibited more learning and talent. ‘The opinions 
of Mr. Holyday and Mr. Dulany, sustaining the validity of the 
act; and those of Mr. Paca and Mr. Chase in opposition to it, 
have been preserved, and are remarkable for their ingenious 
views and profound investigations. (22) The controversy was 
not confined to the lawyers. To them, it was but “the keen en- 
counter of the wits;” to the clergy, it was a struggle for their liv- 
“ings; and the press of the colony abounds with publications de- 


(2%) The opinions of Mr. HWolyday and Mr. Paca, and “ The Sketches of 
an argument” by Mr. Dulany, will be found in Ist Chalmers’ Collection of 
Opinions, from 303 to 343. The opinions of Mr. Chase and of Mr. Paca are 
also preserved in their numerous publications on this subject, in Green's Ga- 
aette of this period. 
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monstrating their poverty; and sometimes denouncing, and 
sometimes supplicating, the resisters of their claims. In their 
own body, they found an advocate of extraordinary powcr, in 
the person of Jonathan Boucher. Seizing upon the fact, that 
Messrs. Chase and Paca were acting as vestrymen under the 
very act which they held to be void, and considering them the 
most obnoxious opposers of the clerical claims, Mr. Boucher 
attacked them without scruple; and a war of publications en- 
sucd, which was conducted through the Maryland Gazetie, 
aud continued for several months. (23) As controversial cs- 
says, these publications would even now be admired. In in- 
tellect, Mr. Boucher was a formidable opponent; but the tem- 
per of the people was against him. ‘The spirit of resistance ran 
so high, that in many instances the people refused to pay the tax; 
and suits were Instituted to try the right; in several of which, 
the decisions in the lower courts were against the clergy. The 
origin of this question, the operation of the measure involved im 


it, and the relative situations of those engaged in its discussion, 


in a great measure identified it with the proclamation con- 
troversy; and thus gave to each additional virulence. For 
nearly three years, they filled the province with the mest angry 
contentions, and imparted an unusual harshness of spirit 
to all the public transactions. But towards the close of the 
year 1773, some of the causes of these dissensions were re- 
moved by compromise; and others slept, until they. were 


swallowed up in the revolution. During their existence, the 


province was left without any public system to regulate the 
inspection of tobacco, its great staple; and to escape, in some 
degree, the inconveniences arising from the want of such a sys- 
tem, the inhabitants had endeavored to supply it by the regula- 
tions of private associations. The general necessities at length 
compelled the re-establishment of the public system; and thus 
one of the most oppressive results of these controversies was 
removed, (24) This was immediately followed by an act regu- 


(23) Green's Gazette of 31st December, 1772 ; 14th and 28th January, 


Ath, Lith and 25th February, 4th, 18th and 25th Mare}, Ast, 15th and 29th 
‘April, and 27th May, 1773, 


(24) Act of November, 1773, chap. Ist. 
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lating clergy dues: (25) and there then remained no cause of 
dissension, but the determination of officers’ fees by the procla- 

mation. The latter appears to have remained unadjusted until the 

- revolution; but, with the removal of the other causes of excite- 

ment, and the renewal of the contest with the mother country, 
it ceased to agitate the colony. ; 

The colony of Maryland, during the progress of these inter- 
nal dissensions, was removed from the causes and operation of 
the difficulties still existing and increasing between the parent 
Ayah sre ine eOUntry, and, some of the other colonies. From the 


diast }uuia come wes 5 Soars hs Xe rerninilis Hanes: —. Ey “ 
pany to intro. CQlisions with the military, and the oppressions of 


Guce dea ite & the revenue oflicers, which so agitated some of the 
aan: northern colonies, and especially Massachusetts, 
it had been entirely cxempt. From the nature’ of the pro- 
prietary government, the crown neither enjoyed nor exercised 
any control over the imternal administration of the province: 
and it was therefore fice from many of the. dissensions arising 
under the royal governments. The duty on tea was still adhered 
to, as the badge of English supremacy: but the colonies had 
never consented to wear it. As to this article, the restrictions 
of the association of 1769 still existed: and there is reason to 
belicve, that they were generally observed with fidelity. The 
trade in it was a source of great gain to the East India company: 
and one of is principal vents being thus closed for several years, 
a large quantity of it had accumulated in the warehouses of that 
compauy. The selfish interests of the latter, now co-operated 
with the views of the English ministry, in the adoption of a 
measure, which if once permitted a footing in the colonies, 
would soon have restored the trade. In May, 1773, that com- 
pany was allowed, by act of parliament, upon the export of teas 
to America, a drawback of the duty; so that whilst the duty was 
submitted to, the’ price of the article was not enhanced. The 
company immediately availed itself of this privilege; and the 


(25) Act of November, 1773, chap.28, by which the poll tux for the eler- 
gy was fixed at 30 Ibs. of tobacco, or four shillings in money. It was, how- 
ever, expressly provided by this act, that it should not influence the dcetermi- 
nation of the question respecting the validity of the act of 1702. Hence it 
was @ mere act of compromise to keep the controversy in abeyance, until 
the lega] adjustment of the question inyolved in it, 
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cities of Charleston, Philadelphia, New York, and Boston, were 
principally seiccted as the places for the experiment. It was 
intended for a people tov sagacious to be deceived. They knew 
full well, that the mest successful resistance to such attempts, is 
that which meets them at the threshold: and they acted accord- 
ingly. Puble meetings were convened, and resolutions adopted, 
to prevent the landing of the tea. The consignees of it became 
as obnoxious as the stamp distributors of former times; and were 
pointed at as.objects for the same summary process. In Charles- 
ton, it was landed after much opposition, but was never exposed 
to sale; and the vessels intended for Philadelphia and New York, 
were obliged to return to England with their cargoes. In Boston, 
notwithstanding the determined opposition of its people, several 
circumstances concurred to favor its landing. ‘The consicnees 
there were attached, by interest or connexions, to the ministe- 
rial party; the governor was determined to effect its Janding, and 
the milbtary forces there stationed invested him with consider- 
able power. The consignees therefore refused to resign their 
trust; and the people, becoming apprehensive that their designs 
might be frustrated, resorted to a more effectual expedient. The 
vessels were entered by persons in disguise, the chests broken, 
and the tea thrown overboard. The whole affair was conducted 
with a strict recard to that single object, and with a degree of 
deliberation and confidence indicating fall concert and the as- 
surance of general assistance. The measure is believed to 
have been concerted in the secret meetings of the patriots, and 
to have been accomplished by persons selected for the occasion. 
The English ministry so understood it: and receiving it as the 
proceeding of the people of Boston, they acted upon that per- 


SUUSION, ; 


!. bill was immediately brought into parliament, stnpping 
ed eee Boston of its privileges as a port of entry and dis- 
ta Morytand. charge, which was passed after a very feeble oppo- 
sition, and received the royal sanction on the 8lst of March, 
1774. This was followed by the proposition of other measures 
destructive of the fundamental principles of the charter of Mas- 
sachusetts, and fraught with the most fatal consequences to her 
political hbertics. By the passage of the Boston port bill, the 


blow was struck which permitted no retreat, but that of defeat 
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“and submission. The issue was made: and the free and fearless 
people of these colonies sprang up every where in prompt con- 
certto mect it. The intelligence of these measures was received 
by the people of Maryland, with the same general indignation 
which attended their reception in the other colonies. They 
were ready for the crisis: and a general convention was immedi- 
ately proposed, as the first step of opposition. Public meet- 
ings were at once convencd in all the counties; the proposition 

‘sanctioned; and deputies appointed to the convention. The 
proceedings of many of these county mectings have been preser- 
ved. (26) We cannot better describe them, than in the language 
of a cotemporary, and an ofhcer of the English government, 
writing from Maryland at the very period of their adoption: 
«All America is in a flame: I hear strange language every day. 
The colonists are ripe for any measures that will tend to the 
preservation of what they call their natural liberty. I enclose 
you the resolves of our citizens: they have caught the general 
contagion. Ixpresses are flying from province to province. It 
is the universal opinion here, that the mother country cannot sup- 
port a contention with these settlements, if they abide steady to 
the letter and spirit of their association.” (27) 


(26) The proceedings of the meetings held for Annapolis, and the coun- 
ties of Baltimore, Anne Arundel, Frederick, Harford, Charles, Kent, Queen 
Anne’s, and Caroline, are preserved in Green’s Gazette of 2d, 9th, 16th, 
and 30th June, 1774. : 

(27) Eddis’s “Letters from America, Historical and Descriptive, comprising oe- 
currences from 1769 to 1777, inclusive,’ 158. The author of this rare work, 
was the Surveyor of the Customs at Annapolis, where he remained from 
1769, until the adoption of our State government. During all this period, 
he appears to have enjoyed, in a high degree, the confidence of governor 
Eden, to have associated freely with the people of the province generally, 
and to have been fully acquainted with their temper aad sentiments. His 
letters manifest a considerable acquaintance with the institutions of Mary- 
land, and the character of its government: and many of his remarks upon 
the character of individuals, and the probable results of measures, exhibit 
much sagacity. Some of them are written as if with the pen of predic- 
tion. In one of his letters, written immediately after the elevation of Gen. 
Washington to the commandership of the American army, he has given a 
sketch of hig character, which embodies most of the virtues afterwards so 
prominently displayed by that illustrious man: and that sketch was drawn 
froma personal acquaintance with Washington, formed during the occasional 
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AMS HISTORY FROM THE STAMP ACT 


(Hist. View. 
The deputies thus appointed from the several counties, as- 


GeneralConven. Sembled in general convention at Annapolis, on the 
tion at Annap- 


Stin 22d of June, 1774. Never was there assembled in 


“Maryland, a body of men more distinguished, by their talents, 
their efficiency, or the purity of their purposes. Their names 
should be recorded in the memory of every citizen; and their 
proceedings are too impoxtant a portion of our history to be 


abridged. Wegive them at large, as extracted from the journals 


f the convention. | 

“Ata meeting of the committees appointed by the several 
counties of the province of Maryland, at the city of Annapolis, the 
“2d day of June, 1774, and continued by adjournment from day 
to day till the 26th day of the same month, were present, 

For St. Mary's county, Col. Abraham Barnes, Messrs. Henry 
Greenfield Sothoron, Jeremiah Jordan. Jor Kent county, Messrs. 
Wilham Ringgold, Thomas Ringgold, Joseph Nicholson, Junr., 

Thomas Smith, Joseph Earle. For Queen Anne’s county, Messrs. 
Turbutt Wright, Richard Tilghman Earle, So. Wright, John 
xrown, ‘Thomas Wright. For Prince George's county, Messrs. 
Robert Tyler, Joseph Sim, Joshua Beall, John Rogers, Addison 
Murdock, Wilham Bowie, B. Hall, (son of Francis,) Osborn 
Sprigg. For Anne Arundel county and the city of Annapolis, 
Charles Carroll, Esq., barrister, Messrs. B. T. B. Worthington, 
Thomas Johnson, Junr., Samuel Chase, John Hall, William Paca, 
Matthias Hammond, Sainuel Chew, John Weems, Thomas Dor- 


visits of the latter to governor Eden. In another letter, written in 1769, 
in speaking of the general disposition of the.colonies, he remarks: ‘‘Almost » 
from the commencement of their settlements, they have occasionally com- 
bated against real, or supposed innovations : and I am persuaded, whenever 
icy become populous in proportion to the extent of their territory, they 
cannot be retained as British subjects, otherwise than by inclination and interest.” 
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Coming from one situated as he was, his observations are marked with much 
eandor and moderation. Although deeply regretting the causes of difler- 
ence between the colonies and the mother country, he adhered to what he 
considered the obligations of his office, declined entering into the resis- 
tance of the former, was stripped of his employments, and was ultimately 
compelled to leave the province. I cannot omit this opportunity of making 
my acknowledzments to Dr. Ridout, of Annapolis, from whor this work 
was procured for me, by my friend Mr. Gideon Pearce. — 
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Chap) Vi] TO THE REVOLUTION, , AQS 


sey, Rezin Hammend. Jor Baliimore county and Baltimore Town, 
Capt. Charles Ridgely, Thomas Cockey Deye, Walter Tolley, Jr. 


Robert Alexander, William Lux, Saniuel Purviance, Junr., Geo. . 


Risteau. For Taibot county, Niessrs. Matthew Tilghman, Ed- 
ward Lloyd, Nichoias Thomas, Robert Goldsborongh, 4th. For 
Dorchester county, hlessrs. Robert Goldsborough, William En- 
nalls, Henry Steele, John nnalls, Robert Harrison, Col. Henry 
Hooper, Mr. Mathew Brown. Jor Somerset county, Messrs. 
Peter Waters, John Waters, George Dashiell. For Charles coun- 
ly, Messrs. William Smallwood, Francis Ware, Josias Hawkins, 
Joseph Hanson Harrison, Daniel Jenifer, John Dent, Tho. Stone. 
For Calvert couniy, Messrs. John Weems, Edward Reynolds, 
Benjamin Mackall, attorney. For Cacil county, Messrs. John 
Veazy, Junr., William Ward, Stephen Hyland. or Worcester 
county, Messrs. Peter Chaille, John Done, William Morris. Jor 


| Frederick county, Messrs. Thomas Price, Alexander Contee Han- 


son, Baker Johnson, Andrew Scott, Philip Thomas, Thos. Sprigg 
Wootton, Henty Griffith, Evan Thomas, Richard Thomas, Rich- 
ard Brooke, Thomas Cramphin, Junr., Allen Bowie, Junr. Jor 
Harford county, Messrs. Richard Dallam, John Love, Thomas 
Bond, John Paca, Benedict Edward Hall, Jacob Bond. For 
Caroline county, Messrs. Thomas White, William Richardson, 
Isaac Bradley, Nathaniel Potter, Thomas Goldsborough. 

Matthew Tilghman, Esgq., in the chair—John Duckett chosen 
clegkns; (are fe ; 

It being moved from the chair, to ascertain the manner of di- 
viding upon questions, it was agreed, that on any division, each 
county have one yote, and that all questions be determined by a 
majority of counties. 


The letter and vote of the town of Boston, several letters and 


papers from Philadelphia and Virginia, the act of parliament for 
blocking up the port and harbour of Boston, the bill depending 
in parliament subversive of the charter of the Massachusetts-Bay, 
and that enabling the-yovernor to send supposed offenders from 
thence to another colony or England for trial, were read—and 
after mature deliberation: thereon, 


1. Resolved, That the said act of parliament, and bills, if pass- 


-ed into acts, are cruel and oppressive invasions of the natural 


ights of the people of Massachusetts-Bay as men, and of their 
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constitutional rights’as English subjects; and that the said ser, if 


not repealed, and the said bills, if passed into acts, will Jay « 
foundation for the utter destruction of British America, and 
therefore that the town of- Boston and province of Massachy 
setts, are now suffering in the common cause of dishes 

Resolved, That it is the duty of every colony in America to 
unite in the most speedy and effectual means to obtain a repeal 
of the said act, and also of the said bills, if passed into acts. 


3. Resolved, That it is the opinion of this committee, that if 


the colonics come into a joint resolution to stop all importations 
from, and exportations to, Great Britain, until the said act, or bills 
if passed into acis, be repealed, the same will be the most speedy 
and effectual means to obtain a repeal of the said act or acts, 
and preserve North America and her liberties. 

4. Resolved, Notwithstanding the people of this province will 


‘have many inconveniences and difficulties to encounter, by break- 


ing off their commercial intercourse with the mother country, 
und are deeply affected at the distress which will be thereby ne- 
cessarily brought on many of their fellow subjects in Great Bri- 


‘tain, yet their affection and regard to an injured and oppressed 


sister colony, their duty to themselves, their posterity, and their 
country, demand the sacrifice—and therefore, that this province 
will join in an association with the other principal and neigh- 
boring colonies, to stop all exportations to, and importations 
from, Great Britain, until the said act, and bills (if passed into 
acts,) be repealed: the non-importation and non-exportation, to 
take place on such future day, as may be agreed on bya gencral 
congress of deputies from the colonies—the non-export of to- 
bacco’to depend and take place only on a similar agreement by 
Virginia and North Carolina, and to commence at such time as 
be agreed on, by the deputies for this province and the said co- 
lonies of Virginia and North Carolina. 

9. Resolved, That the deputies from this province are authoriz- 
ed to agree to any testrictions upon exports to the West Indies, 
which may be deemed necessary by a ey of the otal S at 
the general congress, 

6. Resolved, That the deputies from this province are authoriz- 
ed, in case the majority of the colonies should think the importa- 
tion of particular articles from Great Britain to be indispensably 
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necessary for their respective colonies, to admit and provide for 
this province, such articles as our circumstances shall necessarily 


‘require. 


7. Resolved, That it is the opinion of this committee, that the 
merchants and others, venders of goods and merchandizes within 
this province, ought not to take advantage of the above resolve 
for non-importation, but that they ought to sell their goods and 
merchandizes that they now have, or. may hereafter import, at 
the same rates they have been accustomed to do within one year 
last past; and that if any person shall sell any goods which he 
now has, or hereafter may have, or may import, on any other 


terms than above expressed, no inhabitant of this province. 


ought, at any time thereafter, to deal with any such person, his 
agent, manager, factor, or storekeeper, for any commodity what- 
ever. ; . 
8. Resolved, unanimously, That a subscription be opened in the 
several counties of this province, for an immediate collection for 
the relief of the distressed inhabitants of Boston, now cruelly 
deprived of the means of procuring subsistence for themsclyes 
and families, by the operation of the said act for blocking up 
their harbour, and that the same be collected by the committces 
of the respective counties, and shipped by them in such provi- 
sions as may be thought most useful. | 

9. Resolved, unanimously, That this committee embrace this 
public opportunity, to testify their gratitude and most cordiat 
thanks to the patrons and friends of liberty in Great Britain, for 
their patriotic efforts to prevent the present calamity of America. 

10. Resolved, That Matthew Tilghman, Thomas Johnson, Junr-, 
Robert Goldsborough, William Paca, and Samuel Chase, Esqrs., 
or any two or more of them, be deputies for this province, to at- 
tend a gencral congress of deputies from the colonies, at such 
time and place as may be agreed on, to efiect one general plan 
of conduct, operating on the commercial connexion of the co- 
lonies with the mother colonies, for the relief of Boston and the 


preservation of American liberty; and that the deputies of this 
- province immediately correspond with Virginia and Pennsylva- 


nia, and through them with the other colonies, to obtain a meet- 
ing of the general congress, and to communicate, as the opinion 


of this committee, that the twentieth day of September next, 
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will be the most convenient time for a meeting, which time a: 


wd 
place, to prevent delay, they are directed to propose. 


4 


1}. Resolved, unanimously, Thai this province will break off ali 
trade ana cealings with that colony, province, or town, which 
shall decline or refuse to come into the general plan which mz 
be adopted by the colonies. 

12. Resolved, That copies of these resolutions be transmitted 
to the Commitices of Correspondence for the several colonies, 
and be also published in the Maryland Gazette.” | 

‘The restrictions of the association of 1769, had never been 
formally rescinded, as to the article of tea, on which the duty 


was continucd; and if as to this also, they had been relaxed by 


estas evs the practice of the colony after the abandonment of 


uae a the other restrictions, they were now revived in all 


their vigor, without waiting for the sanction of her expected 
Congress. As to this commodity, which was familiarly called 

the detestable weed,’’ the former provisions for prohibituny its 
importation, were instantly renewed. Many of the proceedings of 
the county committees of Maryland, occurring during the interval 
between the assemblage of its convention and the adoption of a 
new association by the continental congress, manifest the same 
vigilant and vigorous opposition to its introduction, which chaiac- 
terised the course of the colony immediately after the first adoption 


of the association. One of these instances of opposition is too 


remarkable to be passed unnoticed. The tea burning at Boston 
has acquired renown, as an act of unexampled daring at that day 
in the defence of American liberties: but the tea burning al 
Annapolis, which occurred in the ensuing fall, far surpasses it in 
the apparent deliberation and utter carelessness of concealment 
attending the bold measures which led to its accomplishment. 
On the Mth of October, 1774, the brig Peggy Stewart arrived at 
Annapolis, having on board, asa small part ofits cargo, seventeen 
packages of tea, consigned to Thomas Wilhams and Co. mer- 
chants of that place. Although it appears that some of the con- 
signees were not scrupulous about infringements of the assocla- 
tion, they would not venture.to incur the public indignation, by 
landing or paying the duties upon the tea, without consulting the 
inclinations of some of the committee of Annapolis: but, in the 
meantime, the vessel was entered, and the duties paid by Mr. 
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Anthony Stewart, a part owner of the vessel. The people, alrea- 
dy indignant at the very attempt to import it, were incensed be- 
yond control by the payment of the dutics. A meeting of the 
citizens of Annapolis was immediately convened, by some of the 


committee of Anne Arundel, at which it was determined that 


the tea should not be landed; and.a committee was accordingly 


appointed, to prevent its landing, and to superintend the dis-- 


charge of the remaining cargo.. ‘The ultimate disposition of the 
case was reserved for the consideration of a general county 
meeting, to be held ina few days thereafier. Apprehensive of 
the result, Mr. Stewart endeavored to anticipate the purposes of 


that mecting, by assenting, under the advice of others, to the 


destruction of the tea, as the only effectual mode of appeasing 
public indignation. A meeting of the citizens of Annapolis 
was now called, in advance of the proposed county mecting, to 


- which the proposal to land and burn the tea was submitted, as 


sanctioned by the assent of Mr. Stewart and of the consignces ; 
but even this would not suflice. Some more exemplary punish- 
ment was deemed necessary; and the majority determined to re- 
fer the proposition to the expected county meeting. This meet- 
ing was held on the 19th of October, and was very fully attend- 
ed. The subject was then thoroughly investigated by a commit- 
tee, who recommended the destraction of the tea, and required 


both of Mr. Stewart and the consignees, a written apology of a 


most humiliating character. Still the public mind was not satis- 
fied. The destruction of the vessel itself was now proposed; and 
although the proposition was negatived by the meeting, it was 
yet sustained by many, who avowed their determination to col- 
lect a force for its accomplishment. In this emergency, Mr. 
Stewart, acting under the advice of Mr. Carroll of Carrollton, 
proposed to destroy the vessel with his own hands. The pro- 
position was, of course, gladly accepted ; and the people repaired 
in crowds to the water to witness the atonement. Mr. Stewart, 
accompanied by the consignees, went abcard the vessel, which 
was run aground at Windmill Point; and there, in the presence 
of the assembled multitude, with the free will of a fatalist, he set 
fire to his own vessel, with the tea on board, and expiated his 
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offence by their destruction. (28) This instance, in its manifesta- 
tion of public feeling, is ofa character with those which occur- 
red in other parts of the province; and they evince the preva- 
lence, throughout it, of the most determined and resistless oppo- 


‘ sition to the measures of the English government. 


‘The Continental Congress, to which all the colonics were look- 
ing With the most anxious expectation, assembled at Philadel- 
Proceedings of phia, On the Sth of September, 1774. The charac- 
bau Congress. ter of that Congress, and the results of its delibera- 
tions, belong peculiarly to the national history, on which they 
stand in proud relief, as the memorials of an Assembly, evincing 
more dignity of sentiment and elevation of purpose, than ever . 
did a Roman senate. Its manifesto of colonial liberties, and its 
addresses to the king, to the people of Great Britain, and to the 
colonists themselves, display every where a spirit, as far removed 
from faction as from submission, as gentle and open to the prof 
fers of honorable reconciliation as it was steeled against the me- 
naces of arbitrary power, as ardently desirous for the restoration 
of harmony in consistence with public rights, as it was resolved 
against peace with their abandonment as its condition. The ex- 
pedient of opposition resorted to by that congress, was that already 
indicated by public sentiment, and recommended by its success- 
ful issue in the previous contests of the colonies. A Non-Im- 
portation Association was adopted, to take effect in the ensuing 
December, and to exclude the importation of all articles whatso- 
ever, imported either directly from Great Britain and Ireland, or 
indirectly by their importation from other places into which they 
were originally imported from these kingdoms. It prohibited 
also, the importation of East India teas from any quarter of 
the world; and to obviate the effects of any importations alreay 
dy made, it embraced an agreement not to purchase or consume, 
after that period, any teas imported on account of the East India 
company, or on which the duty had been paid, nor, after the ensu- 
ing March, any East India tea imported under any circumstances. 
Restrictions upon exportation of as extensive a character, were also 
embodied in this association: but these were postponed in their 


(28) Green's Gazctte of 20th and 27th October, 1774. Eddis’s Letters, 
170 to 184. Life of Carroll, in Biography of Siguers, Ke. 
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Gperat ion n until September, L775; éhemenieh period, if the difiicul- 

ties with the mether country were not adjusted, they prohibited the 
exportation of any article whatsoever, to Great Britain, Ircland, 
or the West Indies, except rice to Europe. Such were the pro- 
mminent features of this association, which contemplated, in the 
last resort, an entire cessation of commerce with the mother 
country and ifs principal possessions. Of those who established 
it, all hoped fer its ultimate eflicacy; and many of the most sa- 
gacious rested upen that hope with entire confidences: yet there 


were those amongst them, who even now believed, that the con- 


troversy must ultimately be decided by the strong hand. (29) It 
was submitted 10 a people, expecting its coming, and ready for 
its adoption; and ii instantly received their almost unanimous 
approbation. , 

* Under the newer reserved by the Maaiiad Wonceniten {0 its 
deputies in congress, it was again convened, by their call, on 
Association re- the 2]st November, 1774; when the proceedings 
commended by 5 
it, adopted by Of the Congress were unanimously approved; and 
Hise fina tan it was declared to be the duty of every inhabitant of 
the province ‘‘to observe strictly and inviolably, and to carry 
into full execution,’ the recommended association. If more had 
been wanting to give eflicacy to this declared duty, it was found 


in the cloquent appeals with which it was enforced by the con- 


vention at its session in the ensuing month. ‘‘As our opposi- 


tion (say its resolves,) to the settled plan of the British adminis- 
tration to enslave America, will be strengthened by an union of 
all ranks of men in this province, we do most earnestly recom- 
mend that all former. differences about religion or politics, and 
all private animosities and quarrels of every kind, from hence- 
forth ceasc, and be for ever buried in oblivion; and we entreat, 
we conjure every man, by his duty to his God, his country, and 
his posterity, pontaakty to unite in defence of our common rights 
and liberties.” 

Thus began the , War of the Revolution, with a system of re- 
strictions, Inconvenient and oppressive to the colonists them- 
General efficacy selves, although of their own adoption, yet resting 


of this Associa- ; 
tion, for its basis and securities upon public sentiment. 


(29) Of the latter class were Patrick ITenry and John Adams—seo Ist it- 
kin’s U. States, 301. 
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It could not have had a more efiicient support. Tyrants may 
humble and oppress, laws may awe; but public sentiment erects its 
throne in the heart. There installed, it sways with a moral power 
and energy, which bring tyrants to its footstool, and give to law 
itself its efficacy. Human institutions are its handmaids: but 
when they seek to drive it from its throne, they learn, in the sad 
experience of their fecbleness, that the very power they have 
wielded way but its derivative. It keeps the lofty place, where 
men may stand and say with him of old, ‘‘ Give me but this, and I 
will move the world.’ In these widely extended colonies, 
with institutions so various and pursuits so diversified, public 
sentiment had now moulded them into one, and ruled su- 
preme over all. Never was there a dominion more perfect and 
yesistless. Before it had fallen prostrate, all the habits of colo- 
nial dependence; and the allegiance to England’s monarch, 


established by law and inculcated by education through ages of 


uninterrupted loyalty, was exchanged for devotion to American 
liberty. It was surrounded by none of the harsh penalties of 
law, nor of the pomp and circumstance of judicial tribunals, to 
strike terror to the souls of the offender. It did but expose him 
to public censure, as the enemy of his country’s liberties: yet 
in this simple denunciation, there was enough to appal the 


‘stoutest heart. As if he were touched with leprosy, all shrank 


from communion with ‘the denounced; and even friends desert- 
ed. If secure from popular vengeance, he had no refuge from 
the withering scorn and contempt of his countrymen, but in hu- 
mihating submission, or ignominious flicht from his home. With 
such sanctions to sustain such a cause, who wonders, that the 
history of the colonies, at this period, abounds with illustrationa 
of public virtue, for which the world has no parallel? 

An association for such objects, thus recommended, and thus 
sustained, could not fail to command sencral observance; and 
Modeviiis svbten in Maryland, the most judicious measures were 1m- 
ryland. mediately adopted to insure ifs discreet application. 
After it had received the sanction of the convention, meetings 
were assembled in all the counties, and committees were s¢- 
lected, amongst whom were distributed the powers and duties 
proper to give it universal respect and uniformity of operation. 
Some of these were called Committees of Inspection or Obser- 
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vation, te whom it belonged to inquire into and report the facts 
eof cvery case of alleged or suspected breach of the association; 


and others, Committees of Correspondence, who were empow- 

ered to convene county meetings, and were .charged with the 
duty of Keeping up a corres spondence with the other countics. 
These regulations were ‘attended with the happiest che Pub- 
hic feeling; which may sometimes run to riot under the impulse 
of the best causes, wus constently checked and purified by its 
operation through these channels; and its* dispensations were 
attended with order and harmony. In this mode the association 
was sustained in this province unt! July, 1775; and the relations 
with the other colonics were kept up, during this interval, by a 
Provincial Committee of Correspondence, and by the continued 


appointment of delegates to the General Congress. (50) Jn the. 


latter, the most implicit confidence was reposed. It has been 


‘seen that the instructions to the delegates appointed by the first 


convention, contemplated only a system of Opposition operating 
upon the commercial connexion of the colonies with the mother 
country; but those given by the ensuing conventions of Decem- 
ber, 1774, and April, 1775, left them free from all restrictions. 
The former clothed the delegates with general authority “to agree 
o all such measures as Congress might deem neccessary and effec- 
tual to obtain a redress of American ‘grievances :” which was 
accompanied, in those of April, with the express declaration of 
the confidence of the convention “in the wisdom and-prudence 
of the delegates, that they would not proceed to the lust ex- 


(30) Messrs. Tilghman, Johnson, Goldsborough, Paca, ana Chase, the 
delegates to Congress appointed by the first convention in June, 1774, ap- 
pear to have been charged with conducting the correspondence with other 
colonics. Dut at the session of the Convention in December following, the 
latter duty was confided to a distinct committee, styled ‘* The Provincial 
Committee of Correspondence.” The persons then appointed to constitute 
this new committee were, Matthew Tilchman, (who scems to have been the 
patriarch of the colony, at this eventful period,) John Hall, Samuel Chase, 
Thomas Johnson, Junr., Charles Carroll of Carrollton, Charles Carroll, bar- 
rister, and William Paca. The delegates to Congress were appointed for 
One congress next succeeding the convention at which they were appointed. 
Tho gentlemen appvinted by the first Convention were continued as such 
during this period, and to them were added in December, 1774, John Hall 
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tremity, unless in their judgments they should be convinced vin 
such a measure was indispensably necessary for the safety of 
their common liberties and_ privileges.” The instructions were 
accompanied with the solemn pledge, that the province would 
curry into execution, to the utmost of its power, all measures re- 
commended by the General Congress. 

Yet even at this early period, when the nation was resting, 
with hopes of success, upon this mode of resistance, we disco- 


S Prcnaeations for,.¥ Cl, 18 the proceedings of the convention, that they 


tilitles. ; enor re 
Aaa were already contemplating the probable necessity 


of one more serious, and were preparing, the public mind, and 
organizing the power of the province, in anticipation of its com- 
ang. In one of their resolves, at December session, 1774, they 
announced the determination “that if the late act of parhament 
‘relative to the Massa ichusetts-Bay, shall be attempted to be car- 
ried into execution by force in that colony; or if the assumed 
power of parliament to tax the colonies shall be attempted te be 
carricd into execution by force in that or any other colony, in 
in such case this province would support such cvlony to the 
utmost of their power.” The preparatives to meet this engage- 
ment were not neglected. The planters generally were request- 
ed to devote themselves to the culture of flax, hemp, and cotion, 


and to the preservation of their flocks for the manufacture of 


woollens. AlJl persons between the ages of 15 and 60 were re- 
commended to form themselves into companies, to’equip them- 
selves with arms, and to engage in military exercises. It was 
also enjoined upon the committees of the several counties, to 
raise, by subscription, or in some other voluntary mode, a speci- 
fied sum of moncy for their respective counties, to be expended 
in the purchase of arms and ammunition, which were to be pre- 
served under the direction of the committees: From the pro- 
ceedings in the counties, which have been preserved, these in- 
Junctions appear to have been obeyed with promptness and ala- 
crity. Military associations were every where formed; arms and 
ammunition were collected; liberty was the watchword; and citi- 
zen soldiers were arming for the defence. All gave dreadlul note 
of preparation forthe crisis which soon arrived. (31) 


(31) Eddis, writing from Maryland in Merch, 1775, has given us a lively 
Picture of the transactions of this period. From one gxtremity of this 
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Chap. Vi. TO THE REVOLUTION, 415 


In the remenstrances of the colonies, and the preparations 


which ensued, any bat an infatuated ministry might have learned 


Adoption of a the lesson of forbearance. ‘ihe calm, settled, stern 
Suny wat determination, which pervaded this nation, even 

areless observation inight have distinguished, from the fection 

f the few, or the temporary excitement of the many. When 
such a spirit rouses to resistance, menaces no longer awe, and 
even victory does not briny submission. Yet were the English 
ministry cither unaware of the existence of this spirit, or inca- 
pable of appreciating its character. The efforts of Chatham, of 
Burke, andef Faller, were all unavailing to arrest its mad career 
in the course of colonial oppression: propositions for reconcilia- 
tion, which offered honorable retreat from its measures, were 


rejected with disdain: injury was added to injury; and invective 


and insult were the arguments addressed to a free and gallant | 


people. ‘The proceedings of the English parliament, during the 
winter of 177475, dispelled all hopes of speedy and peaceable 
reconciliation. It was now manifest, that force must be the ar- 
biter: ‘yet the colonists shrank not from this dread appeal. In 
the battle of Lexington, the first blow was struck; and, on the 
instant, started up in arms the American nation for the defence 
of its liberties. Under the direction of its Conatess, its army 
was organized, Washington was their leader, and hostilities be- 
continent to the other, every appearance indicates approaching hostilitics. The 
busy voice of preparation echoes through every settlement; and those who are 
not zealously infected with the general frenzy, are considered as enemies to 
the cause of liberty; and, without regard to any peculiarity of situation, 
are branded with opprohrious appellations, and pointed out as victims to 
public resentment. Very considerable subscriptions have been made in every 
quarter for the relief of the Bostonians ; large sums have likewise been col- 
Jected for the purchase of arms and ammunition ; and persons of all de- 
nominations are required to associate under military regulations, on pain of 
the severest censtlre.” ‘ | 

In another of July, 1775, referring more particularly to the condition of 
this province, he remarks—“ The inhabitants of this province are incorporat- 
ed under military regulations, and apply the greater part of their time to 
the different branches of discipline. In Annapolis, there are two complete 
companies ; in Baltimore, seven; and in every district of this province, the 
majority of the people are actually under arms: almost every hat. is decorat- 


ed with a eockade ; and the churlish drum and fife are the only music of 
the times.” i emer 
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gan. The period of probation had passed away; and with it 
now departed all the remaining energies of the old forms of po- 
vernment. Tolerated in their helpless ineficiency, whilst there 
was yet hope of reconciliation through pacific measures, they 
had retained the form of power without its substance. They were 
now sinecures, occupying powers which were wanted by the 
colonies for their own defence ; and the people were prepared t6 
shake them off as incumbrances. In some of the colonies, the 
inhabitants cast themselves upon, and were directed by, the ad- 
vice of Congress, in the adoption of new governments: that of 
Maryland was re-organized, by its people upon their own respon- 
sibility. At the convention of July, 1775, a temporary form of 
government was established in this province, which endured un- 
ul the adoption of the present state government; as the precur- 


sor of which, it still claims our remembrance. 


The objects and obligations of that government were fully dis- 
closed im the following Articles of eEScere een, which formed its 
basis : | | 

“The long premeditated, and now avowed design of the Eri- 
lish government, to raise a revenue from the property of the co- 
peeps er te lonists without their consent, on the gift, grant, and 


vernment. disposition of the commons of Great Britain; the 
arbitrary, and vindictive statutes, passed under color of punish- 


ing a riot, to subdue by military force, and by famine, the Massa-_ 


chusetts-Bay; the unlimited power assumed by parliament to al- 
ter the charter of that province, and the constitution of all the 
colonies, thereby destroying the essential securities of the lives, 
liberties, and properties of the colonists; the commencement of 
hostilities by the ministerial forces, and the cruel prosecution of 
the war against the people of the Massachusetts-Bay, followed by 
General Gage’s proclamation, declaring almost the whole of the 
inhabitants of the united colonies, by name or degeription, rebels 
and traitors, are suflicient causes to arm a free people in defence 
of their liberty, and to justify resistance, no longer dictated by 
prudence merely, but by necessity, and leave no alternative but 
base subinission or manly opposition to uncontrollable tyranny. 


The Congress chose the latter, and for the express purpose of 


securing and defending the united colonies, and preserving them 
in safety, against all attempts to carry the abovg mentioned acts 
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Chap. VI. TO THE REVOLUTION. | AVY 


into execution by force of arms, resolved, that the said cclonies 
be immediately put into a state of defence, and now supports, at 
the joint expense, an army to restrain the further violence, and 
repel the future attacks; of a disappointed and cxasperated 
enemy. 

We, therefore, inhabitants of the province of Maryland, firm- 
ly persuaded that it is necessary and justifiable to repel force by 
force, do approve of the opposition by arms to the British troops, 
employed to enforce obedience to the late acts and statutes of 
the British parliament, for raising a revenue in America, and al- 
tering and changing the charter and constitution of the Massa- 
chusctts-Bay, and for destroying the essential securities for the 
lives, liberties, and properties of the subjects in the united colo- 
nies. And we do unite and associate, as one band, and firmly 
and solemnly engage and pledge ourselves to cach other, and to 
America, that we will, to the utmost of our power, promote and 
support the present opposition, carrying on, as well by arms, as 
by the continental association restraining our commerce. 

And as in these times of public danger, and until a reconcilia- 
tion with Great Britain on constitutional principles is effected, 
(an event, we most ardently wish, may soon take place,) the ener- 
gy of government may be greatly impaired, so that even zeal un- 
restrained may be productive of anarchy and confusion; we do 
in like manner unite, associate, and solemnly engage in main- 
tenance of good order, and the public peace, to support the civil 
power in the due execution of the laws, so far as may be con- 
sistent with the present plan of opposition; and to defend with 
our utmost power all persons from every species of outrage to 
themselves or their property, and to prevent any punishment 
from being inflicted on any offenders, other than such as shall be 
adjudged by the civil magistrate, the continental congress, our 
convention, council of safety, or committees of observation.” 

To procure the general adoption of this Association, copies of 
it were to be transmitted to the counties, and to be borne about 
to the inhabitants for subscription by persons specially appointed 
in each county, for that purpose, by its committee of observa: 
tion. The subscribed copics were then to be returned to the 
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conyention; aud with them, the names of the non-assceia- 
tors. (32) 

The supreme powor under this government was vested in the 
Provincial Conreniicn. As the unrestrained depositary of th: 
public will, it controlled every other authority in the province ; 
and its resolves were law. It was not confined by the ordinury 
distinctions of power, as legislative, executive, or judicial; and 
its only limits were its discretion. ‘This convention consisted cf 
five delegates from each county, who were to be elected annual- 
ly by the persons entitled to vote for delegates under the old go- 
vernment: a majority of the votes was necessary to election; 
and the elections were to be held under the superintendance of 
the delegates of the county for the time being. here was no 
representation of cities; and the county representation was pe- 
culiar in requiring @ majority of the delegates for any county, to 
constitute a quorum, and to empower them to give any vote 
binding upon their county. Vacancies in the delegation of any 
county were to be filled by the appointment of its commitice of 
observation, the votes of two-thirds of the members being neces- 
sary to a choice. 

The chief executive power of the province was confided to a 
Commitice of Safety, elected by the convention, and consisting 
of sixteen members, of whom eight were to be chosen from each 
shore. The appointment of this committee endured only from 


convention to convention; and at cach new election, one half 


of the members from each shore, to be selected by ballot, were 
to retire from office. This committee, although in entire subor- 
dination to the convention, was clothed with high powers and 
responsibilities, particularly in relation to the forces and revenues 
of tho new government. It appointed all ficld officers, and 
granted all military commissions; it directed all the operations 
of the military, when in service: and in the recess of the con- 
vention, it had power to call them into service, the militia within 
any part of the province, and the minutemen, cither within the 


(32) The writer has before him one of these eopies, containing the origi- 
nal return of the Associators of Back Creek Hundred, in Crei! county, by 
Thomas Frisby Henderson. It has the signatures of one hundred and 
twenty-one associators ; and reports but one dissentient. 
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Chap. YL] TO THE REVOLUTION, 419 


province or in any of the counties adjoining. Its orders to any 
amount for the bills of credit issued under the resolves of the 
convention, were imperative upon the treasurers; and it had also 
a check upon the latter, in its right to require of thera statements 
of their receipts and expenditures. As the supreme execu- 
live power, it could call the convention, during its recess, at 
any pericd before the day to which it stood adjourned. - The 
members from! each shore, were also the conservators of the 
association and of the liberties of the province on their respec- 
tive shores; and as such, in all cases where persons were sent 
to them by the committee of observation of any county, under 
charge ef having violated the association, or of having done any 
act ‘‘tending to disunite the inhabitants of the province in their 
Opposition, or to destroy the liberties of America,” they were 
empowered to take cognizance of the offence charged, and either 
to imprison the offender until the next convention, or to banish 


him from the province. (33) 


(33) This organization of the Committee of Safety was of short dura- 
tion. <A re-organization of it took place on the 17th of January, 1776, when 
it was made to consist of seven members, elected by the convention, of whom 
four were to be residents of the Western, and three of the Eastern shore ; 


and any four were a quorum. The peculiar shore meetings and powers were 


also dispensed with ; and the members were allowed a stated compensation 
for theirservices. Another change was effected on the 25th of May, 1776, 
under which this committee consisted of nine members, elected in the same 
manner, of whom five were to be residents of the Western, and four of the 
Eastern shore. . 

The members of the Committee of Safety, under the first organization of 
July, 1775, were, Matthew Tilghman, John Beale Bordley, Robert Goldsbo- 
rough, James Holyday, Richard Lloyd, Edward Lloyd, Thomas Smith, and 
Henry Hlooper, for the Eastern shore; and Daniel of Si. Thomas Jenifer, 
Thomas Johnson, Jr., William Paca, Charles Carroll, (barrister,) Thomas 
Stone, Samuel Chase, Robert Alexander, and Charles Carroll of Carrollton, 
for the Western shore. The members under the second organization of Janwa- 
ry, 1776, were, Danicl of St. Thomas Jenifer, Charles Carroll, (barrister,) 
John Hall, and Benjamin Rumsey, for the Weslern shore; and James Tilgh- 
nan, Thomas Smith, and Thomas B. Hands, for the Eastern shore. The mem- 
bers under the last organization, of May, 1776, were the same as in January, 
with the addition of George Plater for the Western shore, and William 
Hayward for the Eustern shore. At June session, 1776, when the con- 


vention adopted measures for the establishment of a permanent form of 
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Yhe revenues of this government consisted in the bills of cred:g 
issued under the resolves of the convention, and the money reis- 
ed by voluntary contributions. The portions of it appropriated 
for, or contributed on either ‘shore, were placed under the care 
of a treasurer for that shore appointed by the convention, who 
was required to pay them out upon the orders of the conyention 
or of the council of safety, and also upon the draughts of the 
branch of the ceuncil for his shore, so long as the separate ex- 
istence and powers of the branches were preserved. They were 
also under the check both of the convention and of the council 
of safety, to cither of which, or to any commitice of the former, 
‘empowered to investigate the condition of the revenue, they 
were bound to submit statements of their receipts and expendi- 
tures. (3-1) : 

. 

The county authoritics were entrusted to Committees of Obser- 
retion, clected annually in each county at a stated period, by the 
persons entitled to vote for delegates to the convention. ‘The 
elections were held under the inspection of the delegates of the 
county for the time being; and the committees consisted of a fix- 
ed number for each county. ‘l’o them belonged exclusively the 
care and enforcement of the association in their respective coun- 
ties; in discharging which duty, however, they were entirely un- 


government, to keep up the committee until the new government was 
established, the gentlemen elected members of this committee in the pre- 
ceding May, were all re-elected, except Mr. Hayward, who declined, and in 
whose place Joseph Nicholson was elected. From December, 1775, the 
committee had the power of filling up vacancics in their own body, occur- 
ring during the recess of the convention. 

Their powers were considerably enlarged by the convention in January, 
1476. They were then clothed with the power to arrest, and, after hearing, 
to inprison until the next convention, “all persons guilty of any breach of 
the association, or of any offences tending to create disaffection or to destroy 
the liberties of America,” in addition to their former power of imprisoning 
or banishing such offenders when sent to them by any committee of observa- 
tion; and besides their former powers over the military, they could pardon 
offenders sentenced to death by a court martial. Some other and minor pow- 
ers were conferred, which it is not necessary to notice. 

(34) The treasurers appointed at the establishment of this government 
were, Thomas Harwood, Junr., for the Western Shore ; and William Hind- 
man, for the Eastern Shore. 
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der the control of the convention, and were bound to carry into 
effect either its resolves or those of congress. It was their duty 
to appoint officers to bear about the association to the people of 
their counties for general subscription, and also agents to receive 
voluntary contributions for the public aid. They had cognizance 
of all breaches of the association in their counties; and had 
power to inflict upon offenders against it, the censures directed 
by the resolves of congress or of the convention; and upon pro- 
bable proof that any person had been guilty ‘of any high and 
dangerous offence, tending to disunite the inhabitants in their 
opposition to the English government, or to destroy the libertics 
of America,” they were required to cause such person to be ar- 
rested, and to be sent forthwith, with the charge against him, to 
the council of safety, or the branch of it for their shore whulst 
the separate branch powers existed. They were also entrusted 
with the conduct of the public correspondence for their coun- 
ties, and were required to appoint for that purpose, out of their 
own body, and for their own term of service, a committee of cor- 
respondence, consisting of five members, of whom any two were 
a quorum. ‘They had also a partial contro] over judicial pro- 
ceedings. Jt was deemed important by the convention so to re- 
strain these proccedings, that their progress might not interrupt 
the public harmony, or interfere with the measures necessary for 
the general defence; and it was therefore ordered by that body, at 
the formation of this government, that all pending suits, which 
could not be amicably adjusted, should be continued until its fur- 
ther order; and that no new suit should be instituted, except in 
certain specified cases, without the permission of the committee 
of observation for the county. This permission was to be granted 
only in certain other cases; and for the exercise of this power, 
the committees of observation were required to appoint special 
committees, which were styled committees to license suits. 
From this summary view of the prominent features of this 
Provisional Government it is apparent, that its original regulations 
Modifications of a3 tO non-associators were of the most tolerant 
rent. © character. They delegated no power to compel 
submission to the new government. The names of the recu- 
sants were returned to the convention, to which alone it belong- 


ed to take such orders in their respective cases as the public sale- 
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ty might demand. ‘The same liberal course was observed, in its 
orizinal requisitions for the publicdefence. All able bodied tree. 
men between the. ages of sixteen and filty, (except clergy: 
men, the household of the. governor, and persons conscicu- 
tiously scrupulous,) were required to enroll themselves in the 
militia under ifs authority: but cases of refusal, were followed by 
no specific penalties, and were reserved for the exclusive 
consideration of the convention or the council of safety, to 
which they were reported. The necessities of the times, and 
the increasing bitterness of the contest, soon compelled a resort 
to harsher measures: yet even these offered alternatives, which 
justice itself would sanction, and which exhibited a moderation 
almost without a parallel in the histories of revolutions. These 
more rigorous measures were adopted by the convention in Jan- 
uary, 1776. All non-associators were then indulged until the 
10th of the ensuing April, to give in their adhesion to the asso- 
ciation. , If this were declined, they were at liberty to depart 
the province with any orall of their property; and they were en- 
titled to a passport from the committee of observation of their 
county, authorizing them to go beyond sea. Jf they departed, 
leaving any of their property behind, it was subject to a propoi- 
tionate share of the public expense incurred in the defence of 
the province. If ihey elected to remain, and yet refused to be- 
come associators, the committees of observation for their coun- 
lies were empowered to disarm them: and also, in their discre- 
tion, to require of them bond with security, in such penalties 
as the committees might deem proper, conditioned that the re- 
cusants would demean themsclres peaceably in the struggle with 
the mother country, would hold no correspondence with any 
person in ofiice under the crown or in arms against the colo- 
nies, nor communicate intelligence, in any mode, of the coun- 
ceils or preparations of congress, or of any of the colonial 
authorities. he regulations as to the militia were also re- 
newed; and the time for enrolling enlarged until the first of the 
ensume Mareh; after which period, all persons subject to, and 
declining enrollment, (except paupers,) were liable to the impo- 
sition of 2 tax not exceeding L10 per year, to be reckoned from 
the anfecedent September, to be assessed by the committees of 
observation, and to be collected by oflicers appoiuted by such 
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committees, and having power to levy it by distress, if voluntary 
payment was refused. 

Such were the general character and objects of this temporary 
government, under which the people of Maryland continued to 
Its characterand aWell, until the adoption of our State constitution. 
iia To all under its authority, its dispensations wére 
mild and just; and the proceedings of that period ascribe to 


them the utmost impartiality. There are instances to show, that 


neither the sanctity of the pulpit, nor the confidence and privi- 
leges thrown around the high office of delegate, could shield the 
offender from the censures awaiting all who sinned against the 
liberties of the province. Yet it is manifest, from the distribu- 
tion of its powers, and its vague definition of offences, that it 
was a government susceptible of much abuse and oppression. 
The self-constituted authority of the Long Parliament itself, was 


not more arbitrary and unrestrained in its nature, than that of 
the provincial convention. ‘The committee of safety, with its 
power to arrest and banish or imprison for offences so indefinite- 
ly described as to give the widest range to discretion, and with 
the permitted and required secrecy of its councils, was an en- 
gine which malignity or corrupt ambition, once obtaining its 
control, might have prostituted to the vilest purposes. - The 
committees in the counties, notwithstanding their entire subor- 
dination to the provincial authorities, were yet clothed with dis- 
cretionary powers, which, in their oppressive capacity, were 
scarcely inferior to those of a Turkish Aga. FEven the “irzcivism” 
of revolutionary France, that term of terror, from whose widely 
‘extending grasp, neither age, nor sex, nor virtue, nor talents, nor 
patriotism, could rescue those to whom it was applied by the 
prevailing humor or demagocue of the day, did not afford more 
facilities to the mischievous and oppressive exercise of power, 
than the vague denunciation of all as offenders, who, in the 
opinion of the committees, had committed any acts “tending in 
any degree to promote disaffection or to destroy the liberties of 
America.” Wath such a delinition as its guide, authority had 
no limit but discretion; and if thus bounded, its mandates were 
characterized by justice and moderatton, they attest at once the 
purity of those who administered it, and the general prevalence 
of rational liberty amongst the people by whom it was establish- 
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ed and sustained. That such was the character of the provin- 
cial government, as administered by the convention, is apparent, 
not only from its transactions, but also from the testimony of co- 
temporaries, given under circumstances entitling it to our fullest 
confidence. We learn it from the instance and the admissions 
of an English officer, himself a resident of the province during 
the continuance of this government, and a recusant of its au- 
thority; (35) and from the more just and lively tribute to its cha- 
racter, by one of the most distinguished and patriotic citizens of 
our infant state. ‘Such an administration, the immediate off- 
spring of necessity, might have been reasonably expected to be 
subversive of that liberty which it was intended to secure. But 
in the course of more than two years, during which it was cheer- 
fully submitted to by all, except the advocates for British usur- 
pation, although many occasions occurred in which an intempe- 
rate zeal transported men beyond the just bounds of moderation, 

nota single person fell a victim to the oppression of this irregu- 

Jar government. The truth is, that during the whole memorabie 
interval, between the fall of the old and the institution of the 
new form of government, there appeared to exist amongst us 
such a fund of public virtue as has scarcely a parallel in the an- 
nals of the world.” (36) 

In the erection of their provisional governments, the views of 
the colonists generally were still bounded by the hopes of an 
Objects of this DOnorable and permanent reconciliation with Eng- 
Roverninen’- and. At the period when that of Maryland was 
established, although the dread appeal to arms was already made, 
and fierce, relentless hostility seemed to lie in prospect, the pub- 
lic mind had not yet been brought to contemplate independence 
as its probable result. The establishment of independence was 
not the purpose for which their resistance began; nor was it yet 
the issue they expected or desired. Never were a people ani- 
mated by a holier cause, or truer to the principles they professed. 
Until the attempts of parliament to break down the barriers of 


(35) Sce the Letters of Mr. Eddis, the officer alluded to. 
(36) Remarks of. the late Chancellor IJanson, introductory to the Journals 


of the Convention, embodied in his publication of the Laws of Maryland, froin 
1763 to 1784. 
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their colonial governments against tyranny, they had enjoyed 
under them security and happiness. Whilst the right of internal 
legislation was exclusively exercised by assemblies of their own 
choice, uncontrolled oppression could never reach them in the 
administration of their internal mterests. They were therefore 
wedded to their charter governments, by the remembered bless- 
ings of the past; and upon them they were content to rest, as 
the earnest of liberty and happiness for the future. In no colo- 
ny, was this ardent attachment of its people to their internal go- 
vernment, more prevalent and more justly founded than in Ma- 
ryland. The reader, who has gone with us in the general sur- 
vey of the proprietary government and. the history of tts admin- 
istration, has perceived, that in the protection of public hberty 
and private rights, and in ail the~securities which these derive 
from self-government, it gave peculiar freedom and privilege to 
the subject; and that it was generally so administered as to pro- 
mote the interests and secure the attachment of the colony. 
That attachment was of the purest character. It was cherished 
for their free institutions, and not for the personal interests of 
those who administered them. Henry Harford, the then proprie- 
tary, had no hold upon the affections of the colony. His father, 
Frederick Lord Baltimore, who succeeded to the proprietaryship 
in 1751, and continued to enjoy it until his death in 177], had 
left no claims upon the gratitude or respect of the people. He 
had never visited the province; and his administration was not 
endeared by any of those manifestations of kind and anxious re- 
gard for its welfare, which characterized that of his predecessor, 
He had, in several instances, suifered or directed the powers of 
government under his control, to be wielded against the public 
wishes; and he had employed the revenues of the province to 
minister to his pleasures. Jlarford, who succeeded him and un- 
der his devise, was an illegitimate, a minor, and a stranger; and 
consequently without a single personal claim to sustain his go- 
verninent. 

The glorious consummation of the revolution is now ‘the 
theme familiar; and in the retrospect, the transition of 
Independence, these colonies trom dependence to independence, 
carrot aU ed presents but a faint image of the apprehensions and 
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4°6 HISTORY, FROM THE STAMP ACT [tlist. View. 
this early period of the struggle, whilst all the ardor of the first 
impulse was upon the colonists, and their yet undiminished re- 
sources and energies inspired confidence, the issue of their 
appeal to arms was uncertain. Prepared, as they were, for 
any issue but submission, the immediate declaration of indepen- 
dence was still a mexsure of the boldest policy. With it, all 
hopes of reconciliation would vanish; and a sanguimary and 
protracted warfare was in prospect, which left no alternatives, 
but victory, or ignominious submission. If successful, they 
were to be cast into a new state of existence, as distinct 
and independent communities, of which the weaker pro- 
vinces might at last become the prey of the stronger. If van- 
quished, with the rights for which they were contending, would 
be lost even their acknowledged liberties. These were consi- 
derations which operated for some time in all the colonies, and 
with peculiar force in Maryland, to stay the resort to a measure 
so hazardous, whilst there were yet hopes of honorable adjust- 
ment. The course of this province upon the adoption of this 
measure has not been gencrally understood; and it has some- 
times been described, as if it had been a shrinking from the 
common cause. Yet the proceedings of her people, and her 
convention, in connexion with it, impart to their conduct and 
motives a very different character. That convention was com- 
posed of as firm and uncompromising patriots, as ever directed 
the councils of any country; and their memory requires no vin- 
dication, but the history of their transactions. | 

At the close of the year 1775, the proposition to declare the 
independence of the colonies began to engross the public atten- 
Objects -of the tion. Before that period, the declarations of the 


colonies in their 
PE HD present a striking contrast with their acts. 


Clauners Of this 

design, The former breathed nothing but peace and the 
most ardent desires for reconciliation: the latter exhibited no- 
thing but the preparations for war. Every new measure of hos- 
tility was accompanied by new professions of allegiance. The 
renewal of these professions was rendered necessary, by the con- 
stant misrepresentation of their purposes. From the origin of 
the struggle, it had been the effort of the English ministry to fix 
upon them the character of rebels, whose aim was independence, 
and whose grievances were pretexts. Apart from sucha design, 
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Chap. VL] TO THE REVOLUTION. AQ7 


the claims of the colonies came with great power to the hearts 
and minds of the English people. They asserted a nght, fami 
liar to that people, identified with their political liberties, and 1 in 
times past established by their forefathers with the strong hand. 


What was consecrated as the patriotisin of their ancestors, could 


not be licentious rebellion in their brethren: what was cherished 


as the bulwark of their own liberties, could not be unnecessary 


for the protection of the colonies. The English ministry were 


aware, that such considerations, if left to their full operation, 
could not long fail to array against them even the public senti- 


ment of the English people. But if the establishinent of inde- 


pendence was believed to be the first purpose of colonial re- 


sistance, they knew also that the pride and interests cf that peo- 
ple would at once rally them in support of the dominion of 
England. Hence their studious efforts to establish this purpose; 


and hence the anxious disclaimers of it by the colonics. At the 
opening of the parliament of 1775, ihis design was at length 
ascribed to them in the speech from the throne, which gave but 
faint hopes of comprom:se; and many of the American people 
began now to consider a total separation as their only security. 

Yet the great body of the truest and firmest patriots of that period, | 
still believed that the minds of the English people and king were 


abused by the ministry, and deceived by the representations of 


the corrupt minions of power amongst themselves; and ene last 


eflort was made to rescue them from that influence. About 


the close of the year 1775, and in the beginning of the year 


1776, the purpose of independence was again disclaimed by most 
of the colonies in declarations of a most solemn character. 
ns Wes . é Ris j 
In Maryland, it had hitherto been the course of its convention 


to confide unrestrained power to its delegates in the gencral 
:ppointment, to renew the 


Instructions of Congress; and at each 2 
At its 


the Convention 
to the Delegates pledge of the colony to wbide by their acts. 


in Congress, of 
12th Jan. 1776. session in January, 1776, restrictions were, for the 


first time, imposed upon the delegates; and a formal declaration 


was again made of the purposes of its opposition. The ob- 


ject of these proceedings is fully illustrated by the cotemporary 


transactions of the other colonies, and the lancuage of the con- 


vention. They were the acts of men determined to be in the 
right, and to evince to the world, that be the issue what it 
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micht, thelr motives were pure, and their measures the last 
honorable resort of freemen. ‘The experience (say these in- 
structions,) which we and our ancestors have had of the injjd- 


ness and equity of the Engiishb constitution, under which we 


have grown up-and enjoyed a state of felicity not exceeded by 
any people we know. of, until the grounds of the present contro- 
versy were laid by the ministry and parliament of Great Britain, 


. has most strongly endeared to us that form of government, from 


whence these blessinyvs have been derived, and makes us ardent- 
ly wish for a reconciliation with the mother country upon terms 
that may ensure to these colonies an cqual and permanent free- 
dom. ‘To this constitution we are attached, not mercly by habit, 
but by principle, being in our judgments persuaded, it is of all 
known systems best calculated to secure the hberty of the sub- 
ject, and to guard against despotism on the one hand and heen- 
tiousness on the other. Impressed with these sentiments, we 
warmly recommend to you to keep in your view the avowed end 
and purpose for which these colonies originally associated, the 
redress of American grievances and securing the rights of the 


colonists.”’ 


The delegates were therefore instructed to promote 
reconciliation as far as possible, ‘taking care, at the same time, 
to secure the colonics against the exercise of the right assumed 
by parliament, to tax them, and to alter their constitutions and 
internal polity without their consent.’ They were also prohibit- 
ed from assenting to a declaration of independence, or to any 
alliance with any foreign power, or any confederation of the co- 
lonies, which would necessarily lead to separation; unless in their 
judgments, or of that of any four of them, or of a majority, if all 
present, it should be deemed absolutely necessary for the pre- 
servation of the liberties of the united colonics: and if any such 
measures were adopted by a majority of the colonies against 
their assent, they were instructed to submit them immediately to 
the convention, without whose sanction they should not be bind- 
ing upon the colony. ‘Desirous as we are of peace, (say they, 
in conclusion,) we nevertheless instruct you to join with the 
other colonies in such military operations as may be judged pro- 
per and necessary for the common defence, until such peace can 
be happily obtained.” 
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The declaration, which followed these instructions, was made 
for the avowed purpose ‘‘of manifesting to the king, the parha- 
Declaration of Ment, the people of Great Britain, and to the whole 
Heth Jan 1%. orld, the rectitude and purity of their intentions in 
their opposition to the measures of the English ministry and 
parliament.” Explicitly declaring, that they considered their 
union with the mother country, upon terms that would ensure 
to them a permanent freedom, as their highest felicity, they con- 
cluded their vindication with the following striking expressions : 
“Descended from Britons, entitled to the privileges of Inelish- 
men, and inheriting the spirit of their ancestors, they have seen, 
with the most extreme anxiety, the attempts of parhament to de- 
prive them of their privileges, by raising a revenue upon them, 
and assuming a power to alter the charters, constitutions, and 
internal polity of the colonics without their consent. ‘The en- 
deavors of the British ministry to carry these attempts into exe- 
cution by military force, have been their only motive for taking - 
up arms; and to defend themselves against these endeavors, is 
the only use they mean to make of them. Entitled to freedom, 
they are determined to maintain it at the hazard of their lives and 
fortunes.”’ 

We will not detain the reader, by detailing the transactions of 
the English parliament during the session of 1775-76. They 
Course of this are already recorded in our national histories; and 


colony upon the , i 
proposition to it will suffice to say of them, that they left the colo- 


declare indepen- 

dence. nies but little hope of relief from the justice of 
‘England: Their petitions were spurned, their Assemblies de- 
clared rebellious, their persons and property made objects of 
plunder, and those bloodhounds ef war, foreign mercenaries, 
were to be let loose upon them to pillage and desolate their 


country. The cup of bitterness was new full. Obedience was 


bondage: the last ties of interest and affection were sundcred ; 
and the American people were ready for Independence. In the 
colonies generally, but especially in Maryland, a declaration of 
independence had no effect except to close the door against re- 
conciliation. The government then established in this province, 
was as independent of England in its origin and operations, as 
that under which we now live, and was endowed with the fullest 


powers to give it continuance until the liberties of the colonies 
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were restored. Happily for this province, it had mot yet been 
the seat of war; and so general was the opposition of its inhali- 
tants to the measures of the English government, that disati-c- 
tion to their provisional authorities, though it might Jurk amonyst 
them, dared not appear. Thus freed from ihe causes of excite- 
ment, which operated in other colonies, subject to the scourge of 
an internal warfare, and dwelling under continual apprehensions 
of treachery; its people were comparatively calm and moderate, 
yet not less resolute in resistance. They were ready to keep 
pace with the movements of the sister colonics; and hence about 
the period when the proposition to declare independence was 
beginning to receive sanction, the usual oaths of allegiance to 
the English government were dispensed with by the Maryland 
convention. (37) The very forms of allegiance were thus sus- 
pended: but its total abolition was still considered by the 
convention 1a measure of doubtful policy. Such a step would 
for ever separate them from an internal government, under 
which they had hitherto lived, free, secure, and happy: and 
by destroying the provisional authorities, which could not 
long survive their temporary objects, it would force upon them 
the adoption of some new and untried system of government. It 
was a measure not contemplated at the time cf their election; 
and upon which the sense of their constituents was not yet fully 


ascertained. But what was more apprehended than all else, it 


placed them in a new state of existence, the operation of which, 


apon the separate and independent condition of the province, it 


was impossible to foresee. ‘The jealousy of the people of Mary- 
land, at all attempts to interweave their internal government with 
that of the other colonies, is apparent at every period of their 
colonial history: and it existed, even at this moment, to beget 
apprehensions. These were now increased by a measure of the 
continental congress. On the 10th of May, 1776, that body re- 
commended to the colonics generally, a dispensation with the 
oaths of allegiance to the crown, the total suppression of au- 
thority under the English government, and the establishment of 
permanent constitutions. This proceeding was at once regards 
ed by the Maryland convention, as an atiempt at internal regu- 


(37) Journals of Convention of 15th May, 1776. 
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lation; and a8 such, was met by remonstrances. ‘The resolves 


embodying these, which were adopted on the 2lst of May, be- 


tray much of this jealousy. ‘They represented the full efliciency 


of the convention to call imto action all the resources of 
the province, and is entire willingness to redeem its pledges 
to the common cause, sud to enter into any further engagement 
“which might be necessary to preserve the constitutional rights 
of America: but they asserted, as preliminary to these, the ex- 
clusive right of the poovle of Maryland to regulate its internal 
government and police. Asif to render this nght more mani- 
fest, in re-appointing their delegates to congress, they again sub- 
jected them to the instructions of the preceding January, the 
nature of which has already been exhibited. 

The public feeeling was now ripe for the Declaration of In- 
Its concurrenee dependence; and the restriction of the delegates, 
aoe by these instructions, was‘deeply regretted by the 
great body of the people, and by the delegates themselves. The 
latter, by their communion with the representatives of the other 
colonies, were more fully acquainted with the general sentiment, 
and more sensible of the advantages of sucha declaration at this 
crisis. Livery effort was therefore immediately made by them, to 
procure for themselves the delegation of unrestricted powcr upon 
the question of independeuce: and through their instrumentality, 
public meetings were convened in the several counties, the 
sense of which was every where found to be in favor of an im- 


mediate declaration. This was brought to bear upon the con- 


vention in all its force; and that body at once yielded to the 
public will. By its resolves on the 2*th of June, the restrictions 
were removed: and the delegates were empowered to “concur 
with a majority of the colonies, in declaring them free and inde- 
pendent States, and in forming such further compacts, and mak- 
ing such foreion alliances, as might be deemed necessary.” Yet 
even here the jealousy of internal interference was. still appa- 
rent: for the pledge of the colony to ratify the measures so 
adopted was expressly dependent upon the condition, ‘That the 
sole and exclusive right of regulating its internal police and go- 


vernment was reserved to its people.” 
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A still more decisive measure was adopted on the Gih of Jule, 
Maryiand Decla- 1776. On that day, without waiting for the expect. 
pendence. ed declaration of Congress, and before its final rar. 
fication could have been known, the independence of this pro- 
vince was formally proclaimed by its own convention in the tol- 


lowing Declaration, which, for the dignity of its sentiments, and 


the force and fervor of its appeals, will not shrink from a con-. 


trast even with the far-famed Declaration of American Indepen- 
dence. 


“A Declaration of the Delegates of Maryland.” 

“’Po be exempt from parliamentary taxation, and to regulate 
their internal government and polity, the people of this colony 
have ever considered as their inherent and unalienable meht. 
Without the former, they can have no property; without the lat- 
ter, they can have no security for their lives or liberties. 

"The parliament of Great Britain has, of Jate, claimed an un- 
controlable right of binding these colonies in all cases whatso- 
ever. Torforce an unconditional submission to this clium, the 
legislative and executive powers of that state have imvariably 
pursued, for these ten years past, a studied system of oppression, 
by passing many impolitic, severe, and craci acts, for raising a 
revenue from the colonists; by depriving them, in many cases, 
of the trial by jury; by altering the chartered constitution of one 
colony, and the entire stoppage of the trade of its capital; by 


cutting off all intercourse between the colonies; by restraining 


them from fishing on their own coasts; by extending the limits 
of, and erecting an arbitrary government in the province of Que- 
bec; by confiscating the property of the colonists taken on the 
seas, and compelling the crews of their vessels, under the pain 
of death, to act against their native country and dearest friends; 
by declaring all seizures, detention, or destruction of the per- 
sons, or property of the colonists, to be legal and just. A war 
unjustly commenced, hath been prosecuted against the United 
Colonies, with cruelty, outrageous violence, and perfidy; slaves, 
savages, and foreign mercenaries, have been meanly hired to rob 
a people of their property, liberties, and lives; a people guilty 
of no other crime than deeming the last of no estimation with- 
out the secure enjoyment of the former. Their humble and du- 
tiful petitions for peace, liberty, and safety, have been rejected 
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with scorn. - Secure of, and relying on foreign aid, not on his 
national forces, the unrelenting monarch of Britain hath at 
Jength avowed, by his answer to the City of London, his deter- 
mined and inexorable resolution of reducing these colonies to 
abject slavery. 

“Compclled by dire necessity, either to surrender our proper- 
ties, liberties, and lives, into the hands of a British king and par- 
liament, or to use such means as will most probably secure to us 
end our posterity those invaluable blessings : é 

“We, the Delegates of Maryland, in convention assembled, do 
declare, that the king of Great Britain has violated his compact 
with this people, and that they owe no allegiance to him. We 
have, therefore, thought it just and necessary, to empower our 
deputies in Congress, to join with a majority of the United Co- 
lonies, in declaring them free and independent States, in framing 
such further confederation between them, in making foreign al- 
liances, and in adopting such other measures as shall be judged 
necessary for the preservation of their liberties; provided the 
sole and exclusive right of regulating the internal polity and go- 
vernment of this colony be reserved to the people thereof. We 
have also thought proper to call a new convention, for the pur- 
pose of establishing a government in this colony. No ambitious 
views, no desire of independence, induced the people of Mary- 
land to form an union with the other colonies. To procure an 
exemption from parliamentary taxation, and to continue to the 
legislatures of these colonies the sole and exclusive right of re- 
gulating their internal polity, was our original and only motive. 
To maintain inviolate our hberties, and to transmit them unim- 
paired to posterity, was our duty and first wish; our next, to 
continue connected with, and dependent on Great Britain. For 
the truth of these assertions, we appeal to that Almighty Being, 
who is emphatically stiled the searcher of hearts; and from 
whose omniscience nothing is concealed. Relying on his Di- 
vine protection and assistance, and trusting to the justice of our 
cause, we exhort and conjure every virtuous citizen to join cor- 
dially in defence of our common rights, and in maintenance of 
the freedom of this and her sister colonics.” 

Thus fell, in this coleny, to rise no more, the dominion of 
England, and with it the government of the proprictary: and 
from their ruins, like the fabled creature of beauty from. the 
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ashes of the Phenix, “arose a free and indenendent State. (35) 
The transformaticn was easily accomplished. The provisional 
povernment Hi mm fact already suppressed the exercise of al] au- 
thority by the crown or the preprictary; and under its commands, 
Mr. Eden, the fast preprictary governor of Maryland, had de- 
parted the province. (39) The establishment of a permanent 


. form of government had also been resolved upon, and the ne- 


cessary measures for it were already adopted. It had been 
determined in convention, on the 3d of ee that a new con- 


vention should be cailed for that purpose; and its organiza- 


(38) The effects of this revolution upon the private rights of the proprie- 
tary, and the adjustment afterwards made with Mr. Harford, will appear 
hereafter in our remarks “pon the Land Office. 

“(39). Robert Eden, who succeeded Mr. Sharpe, assumed the sovernme 
of Marviand in June, 1769. Unfortunately for him, his administration 
fell upena penod fruitful in causes of excitement, and abounding ia the 


under apy reer ore to have passed in peace; and whieh the poll 


usiCy 


most angry dissensions, through which it was ing oF possiile fer him, 


tL iby 
although ascribed to the counsels of others, was, of itself, sufiicient to have 


rendered him odious io the great body of the people. Yet in the midst of 
all the commotions of the province, andeven whilst his own measures were 
exciting general indignation, he scems to have been respected, nay, even 
beloved. Easy of access, courteous to all, and fascinating by his acccra- 
plishments,-he still retained his hold upon the affections even of his oppo- 
nents, who, for the qualifies of his heart, and the graces of his manner, 
were willing to forgive the personal errors of his government. Hence he 
was permitted to remain in the province, secure and privileged, even after 
the establishment of the provisional government ; and by its express excep- 
tions, he and his household were exempt from its authority. Continuing to 
enjoy this immunity, under the sanction of the convention, he resided in 
Maryland until June, 1776, when his departure was required by the dis- 
covery of a correspondence, between him and Lord George Germaine of tlic 
English ministry. In this correspondence, governor Eden was assured, that 


_ his previous conduct was approved by his majesty, and he was directed to 


Hicld himself in readiness to assist the operations of an armament, in- 
tended against the southern colonies. There was more to excite jealousy, 
in the existence of such a correspondence, and the manner of its trans- 
mission, than in the character of the communication. It was transmitted 
through the obnoxious Earl of Dunmore, the late royal governor of Vir 
ginia, and intercepted in the bay by the commander of an armed vessel 
in the provincial service, who discovered it on the person of a citiztn 
of Maryland, returning from a visit to Dunmore’s ficet, made under the 
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tion was then fully prescribed. Four representatives were allot- 
ted to each county; except in Frederick, where four were allot- 
ted to cach of its three districts corresponding to the three coun- 
ties of Montgomery, Washington, and Erederick, as afterwards 


established by the new convention; and for Annapolis and Bal« . 
timore, two for each. The old qualifications for votersand dele-— 


gates were retained, to which were added others, excluding per- 
sons in the regular service of the colony or of the United States, 
or any of them, and those who had been published as enemies to 
the public liberties, and had not been restored to public favor. 


sanction of the Council ef Safety. The correspondence was immedi- 


ately forwarded, by the person intercepting it, to General Lee, by whom it 
was sent to the Maryland convention, with an urgent recommendation to 
seize the person and papers of the governor. The convention not being in’ 
session at the time ofits arrival, the council of safety disregarded the request 
of General Lee, and; was content to receive the parol of the governor, that 
he would not leave the province until the mceting of that body.  Not- 
withstanding the recommendations and remonstrances of the sister colonics, 
and the attempt to seize him by an armed force from Baltimore, the council 
of safety preserved inviclate his person and property uniil the assemblage of 


_ the convention. By this body, the course of the council of safety was fully 


approved ; a severe censure was passcd upon the gentleman heading the at-_ 


tempt from Baltimore; and the governor was for some time permitted to 
remain, under its protection, in defiance of censures and remonstrances from 


abroad. Its proceedings, in connexion with his case, are still interesting, as: 


manifesting towards the colonies, the same jealousy of foreign interference, 
and the same resolute support of its exclusive right to direct the internal con- 
cerns of the province, which had been apparent in its opposition to the Eng- 
lish government. Jt was, however, soon cyident that his longer continuance in 
the colony, might bring his official obligations into conflict with its interests : 
and there was still a strong and increasing disposition amongst the pcople, 
which was fomented by “the Whig Club” of Baltimore, to lay violent hands 
upon him even against the injunctions of the convention.—He was therefore 
requested by the convention on the 24th of May, to leave the province: and 
in accordance with this request, which was couched in terms manifesting the 
most sincere regard for him, Mr. Eden departed from Annapolis in the ship 
Fowey, on the 24th of June, 1776.—“ Till the moment of the governor’s ombar- 
kation on the 23d, (says Mr. Eddis) there was every reason to apprehend a 

change of disposition to his prejudice. Some few were even clamorous for 
his detention. But the council of safety, who acted under a resolve of the 


convention, generously ratified the engagements of that body ; and after they 


had taken an affectionate leave of their late supreme magistrate, he was con- 
ducted tothe barge with every mark of respect duc to the elevated station he 
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The place, time, and manner of election, were designated, and 
a period assigned for the meeting of the new deputies. The e,. 
isting convention was then, by itself, declared to be dissolved on 
the ensuing first of August: but the council of safety was still 
continued in existence, as the executive of the province, to 


«await the regulations of the intended Assembly. ‘The new con- 


vention was accordingly constituted; and its members assem- 
bled at Annapolis on the 14th of August, 1776. The first step 
towards the objects of its assemblage, was to confide the prepa- 
ration of the new form of government and acharter of rights, to 
a special committee, from which they were reported on the 10th 
of September. (49) Copies of them were immediately published, 
and transmitted to each county; and the convention was ad- 
journed for several days, so that its members might ascertain 


had so worthily filled."—He escaped in good season ; for the occurrences of 
that day, following his embarkation, effected an entire revolution in public 
feeling. Some deserters were received on board the Fowey on the evening of 
that day, whom captain Montague refused to surrender : and upon application 
to governor Eden, he professed his inability to effect their restitution. This pro- 
cecding was a gross breach of confidence, as the vesse] had been permitted to 
come up under the flag of truce, and as such, was highly resented. All com- 
munication with the vessel was instantly stopped: the goyernor’s property, 
Which was not yet embarked, was detained ; and the ship deparied without it 


‘on the evening of the 24th.—After the close of the war, governor Eden re- 


turned to Maryland, as I am informed, to seck the restitution of his property ; 
and here died. 

The above history of the causes and manner of his departure, are collected 
from the journals of the convention of May and June, 1776, Green’s Gazette, 
Eddis’s Letters 278 to 316, and Gerardin’s Continuation of Burke’s History of 
Virginia, 155. | 

(40) The original members of this committce, (who were elected by ballot} 
were Messrs, Matthew Tilghman, (President of the convention) Carroll, bar- 
rister, Paca, Carroll of Carrollton, Plater, Samuel Chase, and Robert Golds- 


. borough. Messrs. Chase, and Carroll, barrister, having resigned their seats 


28 members of the convention, in consequence of certain instructions from 
their constituents which they could not approve, their places were supplied, 
by the appointment of Thomas Johnson, and Robert Hooe.—Mr. Chase was 
re-elected, but did not take his seat until the day on which the committee 
reported. 

The forin of government and bill of rights so reported, were but slightly 


altered in their passage through the convention. We know not by whom 
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Chap. Vi] TO THE REVOLUTION. AST 
the sense of the people upon the adoption of the proposed go- 


vernment. It re-assembled onthe 2d of October: and, after the 


© fullest discussion, “a Constitution,” and “ Declaration of Rights” 


were finally adopted, the former on the Sth, and the latter on the 
ad of November. (41) The first Assembly of Maryland, under 
the new constitution, assembled on the dth of February, 1777; 
and the new government was at length organized on the 13th 
and 14th of that month, by the election of Thomas Johnson as 
its first governor, and Charles Carroll, Senr., Josiah Polk, John 
Rogers, Edward Lloyd, and John Contee, as its first executive 
council. 

Thus was introduced and established the State Government of 
Maryland: which it is now our purpose to trace through all its 
modifications, from its establishment to the present day, and to 
exhibit in connexion the public institutions of the State which 
have sprung from its operation. From this period, the history of 
Maryland assumes a double aspect, because of its distinct yet 
not inconsistent capacities, as an independent State, and as a 
member of the United States under the old confederation and 

the present union. Looking to its former capacity alone, the 
history of its state institutions comprises all that is interesting in 
its internal administration; and to these our attention will be 


particularly directed. The consideration of its external rela- 


tions belongs peculiarly to the history of the nation; but when 
we shall have completed the survey of its internal government, 


they were drafted ; nor whether they were the production of any particular 
member or members of this committee. ) 

(41) The reader will find, in the appendix to the second volume of this 
work, the names of all the members of this convention. 

In closing the history of the convention-zovernment of Maryland, we shall 
surprise the reader by the fact, that the State has not in her archives, unless 
very recently obtained, a single memorial of its existence or operations. The 
proceedings of all the provincial conventions were published ; and there is, or 
was a few weeks since, a complete collection of them in the possession of Mr. 
Jonas Green, of Annapolis. —There is not, I believe, another entire collection 
of these in the State, if there ke not one in the possession of the honorable 

‘Gabriel Duvall, of the Supreme Court, who was for some time the clerk of 
the convention, afterwards occupied an important and responsible oflice 
under the provisional government, and was at all times distinguished by hia 
zeal and efficiency in the cause of the revolution. 
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we shal! endeavor to present 2 gencral view of its past and 


pit. 
sent relatious to the federal government, exhibiting its rights ang 
obligations under it, its relative rank and influence as a men. 
ber of it, end its general course upon the national adininistra- 
fion. 


# 


{ilist. View. 
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CHAPTER VII. 


DISTRIBUTION Or THE LEGISLATIVE POWER UNDER THE STATE 
GOVERNMENT OF MARYLAND. 


Tue legislative power of the State government of Maryland is 
vested in two distinct and co-ordinate legislative bodies, which 
are respectively styled “ The Senate” and “ House of Delegates.” 
The legislature, thus composed, is styled by our constitution, 
* The General Assembly of Maryland.” (1) No control over its 
legislation is confided to the executive. The governor, who is 
the supreme executive officer of the State, does not participate 
in the enactment of laws. The constitution does indeed re- 
quire, that all bills passed by the Gencral Assembly, when en- 
grossed, shall be presented by the Speaker of the House of De- 
legates, in the Senate Chamber, to the governor, who shall there 
sign them, and aflix thereto the Great Seal of the State, in the 
presence of the members of both houses. (2) Yet this is a mere 
ministerial power, which he cannot withhold, and in the exercise 
of which he is not permitted to consider the propriety of the acts 
subinitted. He has no vefo upon them; and his signature is not 
necessary to give them eflicacy, but is ainere authentication of 
them as the acts of the Assembly. 

In this respect, our State government is materially different, 
not only from the proprietary government which preceded it, and 
that of the mother country, but also from most of the forms of 
state government prevailing around us: yet however anomalous 
this feature of it may first appear, it will be found, on closer ex- 
amination, to be in perfect consistence with the origin and na- 
ture of our supreme executive power. When the executive is, 


(1) Constitution, article Ist. 
. (2) Constitution, article 60. 
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as to its existenée, totally independent of the legislative power, 
when it springs from a different source, or from the same source 
by a different channel; or when it is clothed with personal rights, 
privileges, and dignities, which, although the consequence of of- 


ficial rank, are yet distinct from its purely official powers, there is 


some propricty in the veto. By sucha check only, can its sepa- 
rate and independent existence, and the rights and dignitics 
flowing from that existence, be effectually protected. In Eng- 
Jand, the king is no longer considered to held his oflice by divine 
tenure. His power and dignity rest for their acknowledged 
foundation upon the will of the nation; and the doctrine, which 
so bases them, is rendered fimiliar by the acts which have been 
passed to regulate the succession to the throne. Yet the form 
of the English government, as an hereditary monarchy, contem- 
plates the personal exemption of the king from the legislative 
power; and the existence of independent rights, as incident to his 
high office and rank, which can be withdrawn only by the retura 
of its people to natural rights. His veto upon the acts of parlia- 
ment, is therefore regarded as essential to his continuance im that 
state of privileced power and dignified independence, in which 
it is the design of the English constitution to sustain him. The 
proprietary veto upon the acts of our colonial Assembly rested 
upon similar reasons. The proprietary derived his right to the 
soil of the province, and his powers of government over it, from 
his charter. ‘l’hose who migrated to his colony, voluntarily sub- 
mitted themselves to a dominion derived from the crown; and 
the right of legislation through Assemblies of the freemen, was 
given as ancillary to that dominion. Jf the charter had given the 
legislative power exclusively to the colonists, it would have 
placed the powers of the proprietary at their feet, and would 
thus have conflicted with its own nature and objects. 

In the republican forms of government around us, which confer 
the executive veto, we discover reasons for its existence not ap- 
plying to our constitution. Under most, if not all of those govern- 
ments, the supreme executive springs directly from the peeple ; 
and having thus a common origin with the legislature, it is clothed 


with this power; not for tlic preservation of its own privileges, 


_ but merely that it may Operate as a salutary check upon legisla- 


tion generally. Its existence rests upon the same reasons which 
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Chap. VIL] THE LEGISLATIVE POWER. 44l 


have recommended the division of a legislature into two branches: 

and being established for the general benefit, and not for the pro- 

tection of the executive rights, as in England, its control generally 

ceases under circumstances warranting the inference, that it con- 

flicts with the well ascertained public will. Hence we find that 
under the governments alluded to, if the assent of the executive is 

refused to an Act, it may still be passed into a Law, if a certain 
number of the members of both branches of the legislature will 
concur in its passage. Under the constitution of the United 
States, if the President refuses to sanction an Act, he returns it, 
with his objections, to the house in which it originated. His ob- 
jections are then entered at large upon the journals of that house: 
and if, upon reconsideration, with these objections before them, 
two-thirds of the members of each house of Congress still vote for 
it, it becomes a law without his assent. The provisions of the 
state constitutions, under which the veto exists, although in some 
instances varying from this mode, are yet analogous in their gen- 
eral character: and they all illustrate, that the power is intended 
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merely as a qualified check. , 

Such a check, for such purposes, incident to the oflice of gov- 
ernor of Maryland, would be a most useless investment of power. 
He is elected by the very legislature upon which it would operate. 
He is elected annually: and his re-eligibility renders him virtu- 
ally the dependant of those who elected him, not merely because 
they have called him to the office, but also because, in the ordina- 
ry course of events, many of them will pass upon his re-election. | 
To deposit such a check with an officer so created and so 
situated, would be little better than to commit the legislature to its 
own guardianship. It may also be remarked, that there is less ne- 
cessity for its existence under our constitution than under those 

of the sister states. It will hereafter appear, that in the organiza- 
tion of our Senate, the design to create acheck upon the popular 
branch of the Assembly, is carried further than in the constitu- 
tion of any other legislative body in the United States: and that 
it would be visionary to look for further checks, in the grant of an 
executive veto. 

The legislative power of the state being therefore confided ex- 
clusively to the two houses of Assembly, it leads us to consider— 
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the organization and characteristic features of the Senate and the 
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442 <\ % _ DISTRIBUTION, &e. [Hist Yiew. 


House of Delegates—the nature, extent, and exercise of the powers 
of the General Assembly—-the nature, extent, and exercise of the 
peculiar rights and privileges of each house of Assembly—and 
the character and extent of the rights, privileges, and disabilitics, 
of the members cf the General Assembly, or of either house.— 
These will be severally considered in the following chapters. 
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CHAPTER VHUL Sears 





ORGANIZATION OF THE HOUSE OF DELEGATES. 


x 


In viewing the constitutioa of the House of Delegates, we 
shall consider, (1) The qualifications of voters—(2) ‘The qualifi- 
cations for the office of delegate—(3) The manner of clection— 
(4) The peculiarities incident to these elections in the cities of 
Annapolis and Baltimore—(S) The manner of fillg vacancies 
—(6) The distribution of thé right of representation—(7) The 
tenure and compensation of the ofiice of delegate. 

(1) Qualifications of voters. 

For many years afier the colonization of Maryland, its people 
appear to have enjoyed an elective franchise of the most exten- 
sive kind. Under the charter, the legislative power was to be 
exercised by the proprictary, ‘by and with the advice, assent, 
and approbation of the freemen, or of the delegates or deputies,” 
the right being reserved to him of selecting the mode in which 
they should be assembled. Collecting the import of the word 

‘‘freemen,’’ as here used, from its legal acceptation at that,period, 
and the expressions of other sections of the charter, we might 
be led to conclude that it was synonymous with imecholden? 
In the early practice of the government, however, it appears to 


have had a different signification; and to have been held to em- . 


brace every free resident, without regard to the possession of a 
freehold. (1) In the infancy of the colony, the elective fran 


(1) Mr. Bozman appears to have entertained the opinion, that the term 
“Freeman,” as here used, must be received according to its legal accepta- 
tion: and that so understvod, it is synonymous with “ Fryeehelder.” In cone 
firmation of his opinion, that they were legal synonymes at the period when 
the charter was granted, he refers to Sir H. Spelman’s Glossary, word 
*‘Homo,”? Magna Charta, chap. 14, Coke's Ist. Institutes, 58, and og Insti- 
tutes, 27 and 501. But his strongest argument is found in the fact, that 
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Atd _ ORGANIZATION OF THE. (Hist. View. 
- chise was not highly estimated; and there are several instances 
i to manifest, thai the inconvenience of personal attendance, and 
: the obligation to defray the expenses of delegates, occasionally 
e caused itto be considered as a grievance. (2) It was, therefore, the 


« they are used as such in the Chartec itself. ‘‘ Liberi Homines,” are the words 
: of the 7th section of the Charter, to designate the persons entitled to par- 
' ticipate in legislation, and these have been translated ‘‘Freemen :” but in 
the Sth section, they are described as ‘ Liberi tenentes,” or freeholders. 
Yet, at last, the argument amounts only to this, that the proprietary was 
not bound to suminon any but freeholders to the Assembly : and this appears 
to have been conceded, for otherwise his Ordinance of 1681, rest*iciing the 
right of electing delegatcs, to freeholders, or persons hing a given amount 
of visible personal estate, would have been illegal. ” If all freemen wore 
entitled tnder the Charter, he had no right to exclude any for the want of 
property. But the remark of cm text is, that the elective franchise was 
not, in fact, so restricted before 1631: and that before that period, all res- 
idept freemen participated init. It was not until 1681, that any regular 
and permanent organization of the lower house was established. Until that 
time, the warrant for summ®ning each Assembly, directed the manner of its 
‘constitution, The acts relative to its organization, which are briefly ne 
ticed in Bacon’s Edition of the Laws, such as the acts of 1638, chap. Ist; 
1642, chap. Ist ; 1647, chap. Ist ; and 1050, chap. Ist, merely applied to the 
particular Assembly by which they were enacted. I have examined the va- 
rious warrants for Assemblies before 1681, which have been preserved ; and 
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e none of them exhibit a restriction of the right of electing delegates, or of 
i appearing in person in the Assembly, to freeholders. But we are not left to 
: inferences and surmises: for we have an express decision of the Assembly in 
te 1642, that there was no such restriction. The following is the record entry 
f of the decision : i i 

“Mr. Thomas Weston being called, pleaded he was no freeman, becauso 
he had no land, nor certain dwelling here : but being put to the question, it 

_ Was voted, that he was a freeman, and as such bound to his appearance by 
himself or proxie : whereupon he took his seat in the house.” 


: Journals of 1642; Assembly Proceedings from 1637 to 58, 253. 

t . (2) We find an illustration of this atas late a periodas 1671. At the ses- 
sion of that year, a message was sent by the lower to the upper house, in 

which they complained, that several delegates elect had not been summoned 

to attend, and desired to know the cause of it. Towhich it was replicd by the 
upper, that all had not been summoned from Kent, Dorset, and Somerset, 
because the sheriffs of those counties, in making their returns, ‘* besought 
the governor not to charge their poor counties with more delegates than 
they used to have :”? and hence but two delegates had been summoned from 
each of these countics.—Upper House Proceedings, Lib. F. ¥. 172. 
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Chap. VII}. ~ HOUSE OF DELEGATES. ‘ A445 


interest and the disposition both of the proprietary and the peo- 
ple, to extend, rather than to abridge this right; and it was not 
until it was esteemed a privilege, that restrictions were imposed. 
The first restraint of this franchise was that imposed in 16381, by 
the ordinance ‘of the proprictary, which confined it to all free- 
men having a freehold of fifty acres, or residents having a visi- 
ble personal estate of £10 sterling, within the county. (3) These 
qualifications were re-established by law, in 1692, and continued 
by successive acts until the beginning of the revolution; (4) and © 
they were then preserved by the provisional government of 1775. 
- hese restrictions upon the elective franchise, having been 
thus interwoven with their institutions from a very early period, 
and not having formed any part of the public grievances, when 
the struggle of the American revolution began, or at any antece- 
dent period, it was not surprising that the peggle of Maryland, 
in their transition from the proprietary to the state government, 
should still have retained this feature of their institutions, with the 
objections to which experience had not acquainted them. Just 
elevated to the rank of an independent republic, and not yet 
familiar with the principles on which the right of representation 
in it should rest, they transferred, to their new government the 
system of representation with which they were familiar, and of 
which these restrictions formed a prominent feature. Hence the 
original provisions of our Constitution, restricting the right of 
voting for “delegates,” in the counties and city of Baltimore, 
to freemen above the age of twenty-one years, having a free- 
hold of fifty acres in, the county, in which they offered to vote, 
and residing therein at ‘the time of election ; “Or having property 
within the State, above the value of thirty ode current money, 
and having resided in the county, in which they offered to 
vote, for one year next preceding the election. The qualifica- 
tions of voters for delegates in the city of Annapolis, were left to 
‘be regulated by the provisions of its charter. (5) Property, 
ents: 


{3) Proprictary’s ordinance of 6th September, 1681. 

(4) Acts of 1692, chapter 76, 1704, chapter 35, 1708, chapter 5, 1715, 
chapter 42, and 1716, chapter 11. 

(5) Const. Articles, 2nd, 4th and 5th. The inhabitants of Annapolis 
were also originally entitled to vote for delegates for Anne Arundel county, 
upon a frechold of fifty acres in the county without the city, (Sth section of 
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ANG ORGANIZATION OF THE (Hint. View, 
age, and residence, being the original qualifications, all free 
persons having these, were permitted to vote, without reir. 
ence to their citizensinp or color. These provisions were con- 
tinued without alteration, until 1502, when the property qualii- 
cation for voters was entirely abelished, and the elective franchise 
was placed under new regulations, applicable as well to the elec- 
tions in Annapolis, as to those in Baltimore city and the counties. 
These excluded persons of color, and conferred the right of voting 
exclusively upon ‘free white persons, citizens of the state, above 
the age oftwenty-ono, and having aresidence of twelve months next 
preceding the election in the city or county in which they offered 
to’ vote. (6) In IS10, the constitution was again amended; but 
all the qualifications prescribed by the amendment of 1S02 were 
preserved, except the necessary residence, which was now redu- 
ced to twelve months in the state, and six months in the county 
or city; and thus rémains the qualification of voters to this day, 
(7) as then established. 

It is not necessary to dwell upon the propriety of the material 
change introduced by these acts. It is no longer a subject for 
debate in our state. ‘The judgment of the state has long since 
been passed upon the property qualification, and has pronounced 
it an unjust and unnecessary restriction upon the elective 
franchise. Attempts have indeed been made elsewhere, to 
deduce arguments in its favor, from what is alleged to have 
been the experience of our state since its abolition; but if they 
who dwell under our. present system, are to furnish the evidence 
of that experience, the advocates of the property qualification, 
will not appeal to them for arguments. The best evidence 
of the experience of the state, is found in the fact, that from 
the day of the change to the present, no attempt has been 
made to return-to thie old order of things. That there have been 
objectors to it within our state, cannot be doubted; yet where is 
the system that has not:had them? Those who grew up under 


Constitution,) but the right was wholly taken away in 1810, by the acts of 
1509, chapter, 33, and 1810, chapter 49. This was never ihe case as lo 
the citizens of Baltimore town, who were always excluded by the constitution, 
from voting fur the county delegates. (Constitution, Article 6th.) 

(6) 1801, chapter 50, confirmed by 1302, chapter 20. 

(7) 1809, chapter &3, confirmed by 1810, chapter &3. 
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Chap. VII] 


HOUSE OF DELEGATES. : AAT 


the old regime, may object with that disposition, which is natural 
{o man, to prefer the institutions with which his youth was fa- 
miliar, and to aseribe degencracy to the present, just in proportion 
as he himself begins to be numbered with the past. Those upon 
whom the mantle of aristocracy would fall, were the right re- 
stricted, may naturally object to an elective franchise, which is no 
respecter of persons, and which enters, with impartial foot, the 
cottage of the peasant, and the palace of the lordly. And there 


_May be those who, in moments of disappointment, prefer the 


conclusion, that the ught of suflragve is too extensive. to the 


admission, that they themselves may probably be wrong 

Yet there are no well founded arzuinents against our is ig 
right of suffrage, to be deduced from considering merely what 
are alleged to be its abuses. The mere abuse of a right is not of 
itself an argument against its propriety. It must first be ascer- 
tained, that it is the saa and direct result of the exercise of 
and when this 1s ascertained, it must be contrasted 


the right: 
And if, as in the present 


with the benefits which flow from it. 
case, the question is between a more and a less restricted right of 

suffrage, we must not only be satisfied of the existence of abuses _ 
peculiar to the extension of the right; but also, that they over- 
balance the benefits. Were we disposed to follow out the train 
of- reasoning which this contrast suggests, our system could be 


most triumphantly vindicated. None amongst us will contend, 


that the right of property is the only right to be protected or se- 
cured. The rights of life, liberty, and character, all will admit to 
be paramount. And if the right of representation be given to. 
protect those who have interests at stake in the community, or 


are to be affected by its government and legislation, shall none 
but those who have property to protect, be admitted to its excr- 
cise ?—Thiis is not contended for; but it is said, thet itis an evi- 
dence of an iuterest in the welfare of the community, and that it 
places its possessor above the reach of all temptations to the im- 
proper exercise of the right. It has its benefits: yet, can it al- 
ways, and does it alone confer the power to exercise this right 
discreetly? Does it alone evidence an interest in the well being 
and support of the government? When the hour of difficulty and 
danger to thie commonwealth arrives, those who have property, 


then claim no monopoly: and the supporters of gov ernment, and 
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442 ORGANIZATION OF THE (iat Minar, 


the defenders of property, they who have borne the heat sy 
burden of the day, are then found amongst those who have jnte- 
rest enough in the general welfare to stake their lives or liberty is 
its defence, but are not presumed by such a qualification to have 
enough to entitle thei to a vote. 

These notions arise from a misapprehension of the proper basis, 
upon which the right of representation must rest in republican 
governments. Such governments have but one surety for the pure 
and proper exercise of the elective franchise: and that consists 
in the virtue and intelligence of the people. These are not pe- 
culiar to any rank or condition in life: and whilst it is the pro- 
gressive tendency of our institutions to render intelligence as dif- 
fusive as the right of suffrage itself, we shall have reason to rejoice 
at its extension.—‘ He and he only is the freeman whom the 
truth makes free.’ Secured by the nature of our institutions 
against the abuses of this right, we shall find in it the firmest 
bonds of affection which can bind the allegiance of the citizen. 
He does not feel himself a stranger in his own land. He sees no 
privileged orders around him, exclusively directing and controll- 
ing a government which is his only for the purposes of submis- 
sion. He sees, and feels, and knows that is his, at every return 
of the day which calls upon him to exercise his rights as a free 
voter. Such days come as political sabbaths, to teach all men 
the great equality, and to bow down every heart in thanksgivings 
io the common government which sheds over all its kindly intla- 
ences: and when the hour of danger to the state arrives, the re- 
collection of these days comes rushing on the freeman’s soul, to 
nerve it for the encounter, and to bare his arm for the defence. 

(2) Qualifications for the office of delegate. 

The qualifications for this office, originally prescribed by our 
constitution, as to the elections in the counties and in Baltimore, 
were, that the delegate should be above the age of twenty-one 
years—should have resided in the county or in Baltimore town, 
for which chosen, for one year next preceding his election—should 
have real or personal property within the state above the value of 
five hundred pounds—-was not a minister or preacher of the gos- 
pel of any denomination—did not hold any other place of promt, 
nor receive any part of the profits thereof, (except of justice of 
the peace) nor receive the profits, nor any part of the profits of 
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Chap. VI. HOUSE OF DELEGATES. 449 


any ‘agency for the supply of clothing or provisions for the army 
or navy-—did not hold any office under the United States or any 
of them—was not employed in the regular land or marine service 
of this State or of the United States—was not a field officer of the 
militia~-had not been convicted of helding or executing any 
Gther oflice of profit, or of receiving directly or indirectly the 
profits, or any part of the profits, of any office exercised by any 
other person, whilst acting as a delegate, senator, member of the 
council, or delegate to congress—had not been convicted of giving 


any bribe, present, or reward, or any promise or security for the 


payment or delivery of money or any other thing, to obtain a vote 
to be governor, senator, delegate to congress or Assembly, coun- 
cillor, or judge, or to be appointed to any of these olhices, or to 
any office of profit or trust then created or thereafter to be creat- 


ed in the State. (8) ‘ ; 


(8) Constitution, Arts. 2d, Sth, 37th, 38th, 39th, 45th, and 54th. The ori- 
gin of these disqualifications can be traced either to the antecedent proprie- 
tary rovernment, or to the experience of the colony under the provisional 
government of 1775. 

From the colonization until 1650, the right of representation had no regu- 
Jar character. Sometimes the assemblies had the nature of the ‘ Ecclesia’? 
of the Athenians. They were assemblies of the freemen generally, rather 
than of representatives. Every frecman hada right to be personally pre- 
sent; and this right being a personal privilege, like that of a member of the 
English House of Peers, he might either appear in person or by proxy, or 
join in the election of delegates, at his ception. When the assemblies were 
so constituted, the government was a pure democracy; being administered by 
the people in person. At other times, the freemen were permitted to ap- 
pear only by delegates or deputies, elected in the manner prescribed by the 
warrants of election. The three sessions of 1040, and those of July, 1641 
and 1642, were of the latter character: the other sessions were of the for- 
mer, Which was the prevailing character. After the commotions of the civil 
war had ceased, and the government was restored to the proprietary by Crom- 
well’s commissioners, viz, from 1659, the Assembly consisted only of dele- 
gates ; and from that period, tiie right of making proxies or appearing per 

sonally, wholly ceased. Yet it was not until 168], that any restrictions ap. 
pear to have been imposed upon the people in the choice of delegates. By 
the proprietary’s ordinance of Oth September, 1681, the samo qualifications 
were required for delegates as for voters ; aud these were kcpt up, as to both, 
by the same acts, until the revolution, [Supra notes 3d and Ath. ] 

The exclusion of the clergy was founded upon the jealousy of church 
establishments imbibed under the preprictary government, and the apprchen- 
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ABO ORGANIZATION OF THE [ilist. View. 


Of these, the original qualifications for this office, some have 
been wholly removed, and others superseded by new restrictions, 
aiming at the same object. Those wholly removed are, the pro- 
perty qualification, and the exclusion of field officers of the mili- 
tia; both of which were-abolished in ISI0. (9) That which ex- 
cludes for conviction of having held another office or reccived its 
profits, whilst a delegate to congress, has ceased to exist; for 
no such conviction can now take place. Such delegates were then 
appointed by the Assembly, and were required to qualify, by tak- 
ing an oath or aflirmation not to hold or execute another office, 
or receive its profits; and the disqualifying conviction was 
founded upon a prosccution for the breach of this oath of office. 
Since the adoption of the present federal government, the office 
of delegate to congress, in the contemplation of the constitu- 
tion, has wholly ceased: the qualilications of representatives 
under the new federal government, are prescribed by the consti- 
tution of the United States; and the oath of office, on which 


alone such conviction could be founded, is no longer taken. It 


seems also that the disability, because of conviction for bribery, 
does not apply to bribery to obtain the present office of repre- 
sentative in congress; which is entirely distinct in its nature, 
qualifications and incidents, from that of delegate to congress, as 
established by the constitution. Those which have given place 
to substitutes, relate to holding oflices under the United States, 


‘or being employed in its service. Upon the adoption of the 


present constitution of the United States, it might have been 
questioned whether they could follow with the change, and attach 
to oflices or employmenis under the new government To ob- 
Viate all doubts, an amendment was therefore engrafted upon our 


vion that these might be promoted by permitting them to sit in the Assembly, 
This restriction, although still strictly enforced, now rests upon different 
reasons. They are now excluded upon the doctrine, which they themselves 
will approve, that those whose high and holy office is the care of souls, should 
be wholly secluded from all the turmoils and corrupting influences of politi- 
cal life. The propriety of the other exclusions had been fully manifested in 
the experience of the colony. 

(9) The property qualification, by the acts of 1809, chap. 198, and 1810, 
chap. 18 ; and the exclusion of field offies rs, by the acts of 1809, chap. 65, 
and 1810, chap. 75 
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Chap. VUI.J HOUSE OF DELEGATES. 451 


State constitution in 1792, which provides ‘that no member of 


congress, or person holding any oflice of profit or trust under the 


United States, shall be capable of HEMP a seat in the General 


Assembly. (10) 


A. qualification of an entirely 1 new phere en was created in 
1816, by the act for the suppression of dueling: which pro- 
vides, that-if any person shall challenge another to fight a duel, 
with any weapon, or in any manner whatsover, the probable issue 
of which may be death, or shall accept a challenge to fight, or 
actually fight a duel, with any such weapon or in any such man- 
ner, he shall be incapable of holding, or of peng elected to, any 
office of profit, trust, or emolument within the State. (11) This 
act has never becn adopted as an amendment of the constitution; 
and as a mere act of ordinary legislation, can have no operation 
such as that of delegate to the Assembly, for which 


upon offices, 
Such disabilities 


ihe constitution has prescribed qualifications. 
as that created by the act of 1816, are not merely disabilities of 
the offender. They operate as restrictions of the people’s right 

of choice, imposed for reasons personal to the offender. Now 

the constitution expressly empowers the people to select, as dele- 

gates, all persons having the qualifications which it prescribes; 

yet this law declares, that even these shall not suffice, if such 

persons have offended against its provisions. It therefore super- 

induces a qualification unknown to the constitution, and in di- 
rect conflict with the right to elect there given. Afhrmative 
provisions in our constitution are always negative and exclusive 
of all mere laws, which alter or deny the rights they afirm. And 
in the present instance, as the law of 1816, if valid, would inter- 
vene to declare, that although the person proposed has all the 
qualifications of a delegate required by the constitution, yet the 
people shall not elect him, unless he is also free from the offences 
it creates, and thus controls a constitutional privilege of the 
people by the provisions of a mere law: it can have no eflicacy 
as to this oflice. It would operate as an amendment to the con- 
stitution, and must therefore be adopted as such, before it can be 


valid. 


(10) 1791, chap. 80; and 1792, chap. 22. 
(11) Act of 1816, chap. 219. 
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Upon the above summary of the analifications for this office 
it must be remarked, that they fall under two general classes, 
The first class includes all the cases in which the person is ren- 
dered absolutely ineligible: and to this belong the several exist- 
ing qualifications, which require age and residence, which ex- 
clude members of congress and persons holding offices of profit 
or trust under the present government of the United States, and 
which disable because of conviction cf bribery, or conviction of 
holding, or executing, or receiving the profits of another office. 


-In all these instances, the persons lying under these disqualifica- 


tions or disabilities, are declared incapable of being elected to, 
or holding the office of delegate; and therefore the election of 
such persons is merely void, and not susceptible of confirmation, 
by any removal of the disqualifications, before the person elect 
fakes his seat in the house of delegates, or before it is vacated. 
The disabling consequences of the convictions alluded to, are 
expressty declared to be permanent; and therefore, under these, 
no such question can arise: but if the person elect, being under 
age, or not having the necessary residence, or holding an office 
under the United States, arrives to full age, or obtains the neces- 
sary residence, or resigns his office under the United States, be- 
fore he takes his seat, or before his seat is vacated, it will not 
suffice. He was originally ineligible; and no change in his con- 
dition can operate to render valid his election. The latter class 
includes all those causes of disqualification, which merely declare 
that the person subject to them “shall not have a seat in the 
General Assembly;” and do not expressly render him ineligible. 
Of this kind are the disabilities which exclude ministers or preach- 
ers of the gospel, and persons holding other places of profit, or 
receiving any part of their profits, or receiving any of the pro- 
fits arising on any agency for the supply of the army or navy 

of the State, or being employed’ in its regular land or marine 

service, (although such cases as the latter can rarely arise under 

the constitution of the United States.) In all these cases, it may 

be contended, with great foree, that if the disability ceases or 1s 

removed, after the delegate is elected, and before he qualifies as 

such, (which constitutes what is called ‘taking his seat,’’) the 

objection ceases with it. These disabilities are now considered 


. merely as creating qualifications consisting in freedom from them: 
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the examination cf their objects and extent, as disabilities, is re- 


‘served for another part of this work. 


In the elections for the city of Annapolis, the positive qualifi- 
cations, or those which relate to age, property, and residence, 
were originally left by our constitution to the regulation of its 
charter; (12) and it has been seen, that under that charter, it was 
only necessary, that the delegate should be an actual resident of the 
city at the time of election, and should have therein a freehold or 
visible estate of the value of L20stle. (13) By the amendment 


of the constitution in 1810, all such parts of it us required a pro- 


perty qualification for delegates, were abolished; (14) and as the 
constitution expressly adopted the qualifications prescribed by 
the charter, as constitutional qualifications for the delegate elec- 
tions in that city, and the charter itself was then expressly made 
subject to alteration by the legislature, at pleasure; (15) this pro- 
perty qualification, although regulated by the charter, must be con- 
sidered, as having been established by the constitution, and repeal- 
ed by the amendment. Hence the qualifications for delegates from 


this city are peculiar only in one respect. In the counties and the 


city of Baltimore, a residence in the county, or city, for twelve 

months next preceding the election, has always been required by 

the constitution; but the charter of Annapolis, which'is in this re- 
spect unchanged, merely requires that the person elected should 

‘be an actual resident at the time of election. The disqualifications 
which exclude ministers of the gospel, persons in office under 

_ the United States, persons holding another office or receiving its 
profits, and persons convicted of bribery, or of holding another 
office or receiving its profits, apply as well to the elections in 
this city as to those in the counties or Baltimore. The power to 
elect delegates qualified agrecably to the charter, does not ex- 
clude disabilities, which expressly apply to the oflice of delegate 
Peek aud are established to secure its purity. 


» (3) 9 Lhe manner of election. 
The time, place, and manner of holding the elections for fone: 


gates, were originally regulated by the constitution; and the 


(12) Const. art. 4th. 

(13) Supra, page 250. 

(14) 1809, chap. 198 ; and 1810, chap. 18. 
(15) Bill of Rights, art. 37, 
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constitutional system for these elections was of the simplest 
nature. The time of election (which is yet unchanged,) was the 
first Monday of Cctober in each year. There was but one place 
for holding the elcction in each county and city; and this piace 
was, for the counties, their respective court houses; and for the 
city of Annapolis and Baltimore town, such as might be selected 
by their judges of election... The judges of these elections were, 
for the counties, their respective sherifls, or, im case of sickness 
of the latter, their dcputies: forthe city of Annapolis, its mayor, 
recorder, and aldermen, or any three of them: and for Baltimore 
town, itis commissicners.. These judges were empowered to ad- 
journ from day to day; and to keep the polls open for four days, 
if necessary: and upon the closing of the polls, they were re- 
quired to make out, subscribe, and trensmit to the Chancellor of 
the State, a full return of the result. (16) 

This system remained without alteration until 1799, except as 
to the holding of the elections in Baltimore; in which, upon its 
erection into a city, the mayor and second branch of its council 
were made the judges of election. (17) It was soon found, that 
the designation of but a single place for voting was attended 
with creat inconvenience to the voters; that it opened the door 
to management and fraud; and that in the more extensive and 


populous counties, it sometimes operated as a denial of the elec- 


tive franchise. Hence, in 1799, all those parts of the constitu- 
tion, which related to the judges, time, place, and manner of hold- 
ing these elections, were wholly repealed; and these subjects 
were left-to be regulated by ordinary legislation. (JS) At the 
same time, an entircly new system was established by law; 
under which, the counties were divided into elcction districts, 
and correspondent changes were made in all that related to 
the conduct of these elections. From that period to the present, 
they have remained subject, in these respects, to ordinary legis- 
lation. (19) It is now our purpose to exhibit the present regu- 


(16) Const. arts. 2d, 3d, 4th, 5th and 6th. © 

(17) Act of 1797, chap. 57, confirmed by 1798, chap. 2. 

(18) Acts of 1798, chap. 115, and 1799, chap. 48. 

(19) Act of 1799, chap. 50, succeeded by the act of 1805, chap. 97; which 
latter act, and its supplements, constitute the existing election laws of the 
State. 
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lations of the system thus introduced, so far as they are applica- 
ble to the elections in the counties. Those which relate to the 
elections in the cities of Annapolis and Baltimore, will be sepa- 
_rately considered. Pursuing the natural order of the subject, we 
shall examine severally—the authority to hold these clections— 
the time, place, and notice of them—-the manner of conducting 
them—and the proceedings subsequent to the closing of the. 
polls. PO | slafecas ited 
Every county in the State is divided into election districts, va- 
rying in their number, to suit the convenience of the people of 
each county. Jor each of these districts, three judges of elec- 
tion are annually appointed. The power of appointing these. 
judges was originally vested in the county court; but in ISO1 it 
was transferred to the levy court; and to the latter the power still 
belongs, except in those countics where commissioners have been 
‘substituted for the levy courts. (20) in Baltimore, Cecil, Harford, 
Anne Arundel, Washington, and Alleghany counties, county 
commissioners have taken the place of the levy courts; and 
_ therefore, in these counties, the appointment of these judges has 
> devolved upon the commissioners. The regular appointments 
must be made between the first Mondays of April and August in 
“each year; but vacancies may be filled at any time. (21) Va- 
cancies arise not only from death and resignation, but also by 
removal out of the district, or from any cause which may, in the 
opinion of the levy courts or commissioners, constitute a dis- 
qualification. (22) ‘The persons appointed must be residents of 
the district for which they are appointed. (23). The appoint- 
ment being made, the clerk of the levy court or of the commis- 
sioners appointing, 1s required to make out and deliver to the 
sheriff of the cqunty, within five days after appointment, each 
" appointee’s wanrant for his oflice; and this warrant must be de- 


(20) 1801, chap. 74, sect. 29d ; and 1805, chap. 97, sect. 6th. 

(21) 1505, chap. 97, sect. 6th. But in St. Mary’s county, by the act of 
1807, chap. 23, they are to be appointed annually in August. In the substi- 
tution of commissioners for the levy courts, the dutics of the latter, as to the 
time and manner of appointing these judges, have been cast upon the for- 
mer without change. 

(22) Same. 

(23) Same. 
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livered by the sheriff within ten days after its receipt, to the per. 
son appointed, or left at his place of abode, under a penalty of y: 


uid ar 
anes f 


dollars fora neglect of their respective duties on the part of eithes 
of these officers. (24) Any one judge of election has power 
to hold the elections; but if all neglect to attend, and one hour 
has elapsed after the time prescribed by law for opening the polls, 


the justices of the peace present, or any one justice, if but one 


present, may choose. three judges of election for the particular 
occasion: and if no justice be present, they shall be chosen by 
ballot by a majority of the voters present. (25) Although these 
, appointments are annual, yet it is expressly provided that the ap- 
pointees shall hold their offices until a new appointment. (26) 
Hence. it is manifest that no possible case can arise, so long as 
there are voters, in which there will be a failure of the power to 
hold these elections. 

The time for holding these elections, is, and has been ever since 
the adoption jof the constitution, the first Monday of October in 
every year. In each election district there is a particular piace 
for holding the elections, which was either designated at the time 
of locating the district, or has since been established by law. Yet, 
although the time and place of these elections are thus rendered 


_ definive and notorious, it is the duty of the sheriffs of the several 


counties, under a penalty of fifty dollars, to give notice of them 
in and for their respective counties every year, by advertisements 
set up, at least three weeks before the election, in each election 
district. (27) : | 

‘ In conducting the election, the first step is, the appointment of 
the clerks of the clection, and the qualification of the judges and 
clerks. There are two clerks of election for each district, who 
wre appointed by the judges, who must be above the age of twenty- 
one: and who are bound to serve, when appointed under a penal- 
ty of ten dollars. (28) The qualification of the juages and clerks 
consists in the oath of office, or affirmation, prescribed by law: 


& 


(24) 1805, chap. 97, sect. 6th.’ 
(25) Same, sect. 8th. 

(26) Same, sect. 6th. 

(27) Same, section 4th. 

(23) Same, section 10th. 
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judges, 
“administration must be signed by the 
~and annexed to the pois. (30) The duty of the clerks consists 


? bad ? 


hep. MeL) HOUSE OF DELEGATES. * +. 2 ABY 


which must be taken by the judge before he receives My vote, and 


s. (29) This 


by the clerk before lie enters any yote upon the polls 
oath or aflirmation must be administered fo the judges, by some 


justice of the peace, or by a clerk of the clection if he has quali- 


fied and no justice is present: and to the clerks, by one of the 
or by some tustice of the peace: and a certificate of its 
person administering it, 


in recording the names of the voters: and the votes are en- 


tered by each clerk, so that they are mutual checks. It is the duty 
of the sheriff to provide a ballot box, and a poll book foreach. 


clerk for the entry of the votes. (3) 
Every judge of the election is a conservator of the peace, dur 


; ing the pendency of the election; and. may commit for breaches 


of it. He may also issue warrants, in the name of the State, to re- 


‘cover the penalties, incurred by those, who, having voted offer to 


vote again at the samic election in the same district or county, or 
who offer to vote, in any name not their own, or in the place of 
another person of the same name, or in any district in which they 
“do not reside: and in all such cases, he may try the cause, and 
adjudve the penalty. (52) | 

There are also further guards of the purity and freedom of elec- 
‘tions, in the penalties inflicted upon various acts calculated to 


interrupt or subvert them. Otlicers commissioned or non-com- 


missioned, having the command of any soldiers, quartered or 
posted within the State, are prohibited from mustering or embody- 


(29) 1805, chapter 97, section 11. The cath or affirmation of the judge is 
simply that he will permit all persons to vote at the clection to be held by 
him, who in his judgment are legally entitled toa vote: that he will permit 
none to yote whom he does not consider so entitled: and that he will In all re- 


spccts discharge the duties of his office according to the best of his knowledge, 


without favor or partiality. That of the clerk is eenerally, That he will faith- 


fully aud without favor, affection, or parti a discharze the duties of his of- 


fice,” &e. 
(30) 1805, chapter 97, section 11 ; and 1828, chap. 159. 


(31) 1805, chap. 97, sections Sth and 10th, 

(32) 1805, chapter 97, sections 6th and 25th. 
given to the judges of election in Cecil county, to appoint two constables, for 
e districts, for the preservation of the peace on the day of elec- 


There is a special power 


their respective 
tion. 1823, chap. 122. 
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ing any of the said troops, or marching any recruiting party, 
within view of the place of election, during the time of holdin» 


the election, under the penalty of one hundred dollars. (35) Cas. 
didates, or other persons practising any force or violence, wit); 


intent to influence unduly, or to overawe, hinder, or interrupt 


any such election, are subject to indictment in the County Court: 
and may be fined any sum not exceeding two hundred and fify 
dollars, and also imprisoned any time not exceeding fifty days. 
(314) Candidaies, or other persons, at any time before or on the 


day of such elections, giving, bestowing, or directly or indirectly 


promising, any gift or reward to secure any person’s vote, or keep- 
ing or suffering to be kept any house, tent, booth, or other accom- 
modation, in any part of any district, at any time during the day 
of election, and before its close,'at which victuals or intoxicating 
liquors shail be gratuitously furnished to voters, are subject to in- 
dictment in the County Court, and a punishment by fine not ex- 
ceeding five hundred dollars, and by imprisonment not exceeding 
six months. (35) Voters who have voted once and oficr to vote 
again at the same election in the district or county, are subject to 
a penalty of ten dollars ; and persons offering to vote, in any name 
not their own, or in the place of any other person of the same 
name, or in any district or county in which they do not reside, are 
subject to a penalty of twenty dollars: and in all these cases, as 
these are offences which ought to be instantly repressed, the 
penalties may be immediately recovered, by warrant issued in the 
name of the State, by any justice of the peace, or judge of the 
election. (36) Persons voting twice at one election, are subject 
to punishment by fine not exceeding forty dollars, and imprison- 
ment not exceeding one month; and persons offering more than 
one ballot with a fraudulent design, incur a penalty of twenty 
dollars: the punishment in both these cases, being enforced by 
indictment in the County Court. (37) 


(33) 1805, chap. 97, sect. 28. 

(34) 1805, chap. 97, sect. 27. 

(35) 1805, chapter 97, section 29, and 1811, chap. 204. There is besides the 
constitutional punishment for bribery by candidates, which upon conviction 
for this offence, forever excludes the offender from any office of profit or 
trust inthe State. Const. art. 54, and supra page 449. 

(36) 1805, chap. 97, sect. 25. 

(37) 1805, chap. 97, sections 12th and 26th. 
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The pells are to be opened at nine o’clock, A. M., and closed 
at six o'clock, P. Aft. ‘Che voting is by ballot, on which must be 
written or printed, the naine of the person voted for, and the pur- 
pose for which the vote is given plainly designated. The ballot is 
received by # judge of election, by whom it must be deposited, 
without examination, in the ballot box, where it must remain until 
the closing of ithe polls: and any attempt by such judge or any 
other person, to discove: the contents of a ballot by opening or 
unfolding it, subjects him to a penalty of fifty dollars. (38) In all 
cases where there is any doubt as to the right to vote, itis the duty 
of the judges to serntinize it: and in doing this, they are empow- 
ered to examine on oath or affirmation, the person offering to vote, 


N 


or any other person. (39) 
The viva voce node of voting was originally prescribed by the 


Constitution: and it continued to be the mode of voting in this 
State, until 1801, when ii was superseded by that of voting by 
ballot. This change was introduced by the same Act which swept 
away the property qualification of the voter: and was intended to 
take away the indirect, whilst the latter took away the direct in- 
fluence of wealth upon the elective franchise. Both changes ap- 
pear to have sprung from the experience of the State during the 
‘national revolution which elevated Mr. Jefferson to the Presiden- 
cy. There is a great contraricty of opinion, about the compara- 
tive excellence of these two modes of voting: yet the present 
appears to be better adapted to the nature of our government. 
The contrary doctrine is maintained by Montesquieu, upon prin- 
ciples which do not accord with it. ‘“ The people’s sufirages,” 
(says he) ‘ought to be public, and this ought to be considered a 
fundamental law of democracy :” and the reason he assigns, is, 
“That the lower orders of people ought to be directed and re- 
“strained by those of “higher ranks.’ This is the very reason 
why it is excluded by our laws: and the assignment of it shews, 
that they have pursued the proper mode of excluding what they 
held to be an improper influence. <A republic rests for its true | 
basis upon the virtue and intelligence of its citizens: and these 
are the only proper guides to direct them in the exercise of the 
right of suffrage. Such a reason might apply to a Constitution, 


(38) 1805, chap. 97, sect. 19. 
(39) 1819, chap. 174. 
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ie 


by which the lower sort of people (as Montesquicu terms ue em, } 
are regarded as mere machines, destitute of all sense of sel 

terest in the administration of the public affairs, and ie a to 
a proper exercise of the elective franchise, oly by the instructive 
exaniple or ovevawiug influence of the higher orders of society ; 
but it can have no place in a government hike ours, where all per- 


-sons having the right of suffrage, are not only presumed to be 


self-willed in the exercise of it, but where also every tendency of 
our government, and of all our institutions, is to form that will 
aright. Why give the right of suffrage at all, if the voter is to 


consult the will or bow down before the influence of others, in its 


excercise? Where it is so exercised, the government may be iu 
form a democracy; but it is in point of fact an aristocracy, which 
mocks the many with the show of power, whilst the substance is 
in the hands of the few. Where persons act in a representative 

capacity, the votes given by them should be open to the any 
of their constituents: but there exists no such responsibility, to 
require or sanction such a scrutiny; in the ordinary exercise of the 
elective franchise. The proper exercise of this franchise requires 
but that which 1s open to every understanding, a knowledge of the 
character, sentiments, and habits of those, who are to be selected 
for the protection of the public interests. It has nothing to ap- 
prehend from the free will of the voter, or the regulations which 
are calculated to protect it: but ithas every thing to fear from ex- 
ternal influences, which may tend to corrupt it. 

When the polls are closed, the ballot box must then be opened 
by the judges of election, or some one of them, and the ballots 
taken out and read aloud in the presence of those who may choose 
to attend: and as they are read, the votes must be entered bythe 
clerks on their poll books, so that the number of votes given for 


each candidate may distinctly appear. During the counting of 


the ballots, if there should appear upon the ballot more names 
than there ought to be, or if two or more of them are deccitfully 
folded together, or if the purpose for which the vote is given Is 
not clearly designated on the ballot; in all such cases, the ballots 
must not be counted. After the counting of the ballots 3s com- 
pleted, and the number of votes given for each candidate 1s as- 
certained, the judge or judges of election present, are required to 
give two certificates of the number of votes given for cach caundi- 
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date; in which shall be stated, the office for which he received 
the votes, and the number of votes, in words at length; and these 
statements shall be made on the two poll books, and shall be at- 
tested by the clerks of election, or one of them. The dAth sec- 
tion of the act of 1805, chap. 97, prescribes a form, according to 
which or to the like effect, (says that section,) these certificates 
must be. . All that is absolutely necessary in the certificates is, 
that they should state the authority of the persons certifying to 
hold such election, and whence derived—the county and district 
in which, and the time and place at which held—the qualifica- 
tion of the judges, and the appointment and qualification of 
their clerks—the opening and closing of the polls” at the 
time prescribed by law, and the election for which they were 
opened—the counting of the ballots and the result of the count. 
Any certificate which sets out these particulars is sustanuaily 
good. (40) 

Thus the result of the election is ascertained in each election 
district in the county ; and it only remains to determine the ag- 
gregate result for the county, and to prepare and transmit the 


-final return. Jor this purpose, the presiding judge of election in 


each district, or in case of his inability, one of the other judges, 
is required, under a penalty of five hundred dollars, to attend at 
the place of sessions of the County Court with the poll books for 
his district, on the second day after the election: and the judges 
from the several districts so assembled, are then required to make 
out two certificates or final returns of the clection. The Act di- 
recting this, requires that these certificates should shew the num- 
ber of votes given for each candidate: and yet the form for the 
return of delegate elections, prescribed by it, merely states the 
persons having the greatest number of legal votes. The bet- 
ter form would be, to set out the number of votes given for each 


(40) 1805, chap. 97, sections 13th and 14th. Por their services in the con- 
duct of the elections generally, the judges aud clerks of election are allowed 
each, under the general Jaw, four dollurs for each day's attendance in receiy- 
ing votes, or making returns : which is levied with the county or city charges, 
as the case may be. (1805, chap. 97, section 31.) In Allegany and Baltimore 
counties, this allowance is reduced to two dollars per day : (1810, chap. 46, 
and 1827, chap. 83.) In Dorchester, to’ three dollars. (1827, chap. 16:) and 
ni Baltimore city, the compensation for making returns is wholly RG, away, 


(1829, chap, 7.) 
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candidate ; and then in the declaring or returning clause, to name 
the persons elect. If any of the judges fail to attend on 
day assigned, the other judges in attendance, may adjourn from 
day to day until the attendance of the whole can be procured. 
These final returns being completed, the judges must address one 
of them to the Chancellor, and then enclose it under cover, direct- 


é 
t3<3 


ed to the Governor and Council, and endorsed, ‘on public sere” 


vice; and must place it in the next post-office within one day 
after their meeting. The duplicate must be lodged together with 
the books of polls, within the same time, with the clerk of the 
county, who is required, under a penalty of one hundred dollars, 
to make out atrue copy under seal of office, and transmit it to 
the Governor and Cownei] in the same manner. Thus the returns 
are ready to be delivered to the House of Delegates upon its assem- 
blage: to which it alone belongs to determine all that relates to 
the election and qualifications of its members. (41) 

(4) Peculiarities of these elections in the cities of Baltimore 
and Annapolis. 

The qualifications for voters and delegates, in these cities, 
have already been considered; and it remains only to examine 
the mode of proceeding in their delegate elections, where it dif 
fers from that prescribed for the counties. 

These elections for Baltimore town were originally held by it 
commissioners; but after its erection into a city, this duty wa. 


‘transferred to the mayor and second branch of the city council, 


with whom it remained until 1799. (42) Until this period, there 
had been but one place for holding the elections in this city as 
well as in the counties; but a new system was then adopted for 
both. The eight wards, into which the city was divided for the 
election of its city council, were made election districts for the 
delegate elections; and the judges of elections for members of 
the first branch of the council then became, and have ever since 
been, judges for the latter elections also. (43) In 1817, the 
number of the city wards was enlarged to twelve; and for the 
future, the wards, whatever might be the change in their nui- 


(41) 1805, chap. 97, sections 15th, 17th, 19th, and 20th. 
(42) Const. art. 6th; and act of 1797, chap. 57. 


(43) Acts of 1798, chap. 115; and 1799, chaps. 30 and 48; 1805, chap. 97, 
sect. 22, 
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ber or limits, were established by the constitution as the election 
districts for these and other elections. (44) The time of hold- 
ing the election is the same as in the counties, and the notice is 
given by the mayor of the city; but the time and manner of the 
notice appears to be discretionary, except in elections to fill va- 
cancies. (49) In all that relates to the duties and powers of the 
judges of election, iu opening, conducting, and closing the elcc- 
tion, and in ascertaining and reporting the result; and in all the 
sanctions which enforce or sustain these, the elections for this 
city conform entirely to those for the counties. 

In Annapolis, the delegate elections are still held by the 
mayor, recorder and aldermen, or any three of them, who 


‘designate the place of election, and return the result to the 


Chancellor. (46) ‘They are peculiar only in the power to 
keep the polls open for four successive days. This original 
power under the constitution has never been taken away; al- 
though some of our laws seem to have contemplated its aboli- 
tion. The amendment of the constitution, in 1799, referring the 
time, place, and manner of elections to the regulation of ordina- 
ry laws, did not exteud to the elections in Annapolis; and there- 
fore the election laws since passed, which restrict the time of 
election to a single day, being mere laws and not amendments 
of the constitution, have not affected this power. 

(5) Elections to fill vacancies. 

Vacancies arise by death, refusal to serve, resignation, remoy- 
al out of the State, or from some of the causes already described 
as incapacitating for the office of delegate. (47) When they 
occur and are ascertained by the house, a warrant of clec- 
tion to fill the vacancy must be immediately issued by its speaks 
er. This warrant goes to the sheriff of the county, or the mayor 
of the city of Baltimore, or the mayor, recorder, and aldermen 
of Annapolis, as the case may be. The election must be held 
within fifteen days after the receipt of the warrant; and notice 
of the time and place of holding it must be given by the person 
or persons to whom the warrant is directed. In Annapolis and 


(44) 1817, chap. 51; and 1818, chap. 87. 
(45) 1805, chap. 97, sect. 23. 

(46) Const. art. 4th. 

(47) Const. art. 7th, and supra, 448. 
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Baltimore, this notice is ten days, exclusive of the day of netce 
and the day of election. In the counties, it has been redticed co 
cight days exclusive. The manner of giving it is diserctionary 
in Annapolis and Baltimore; but in the counties, it must b« 
given by advertisement, set up at the most public places in each 
district. It is also the duty of the sheriff of any county, or the 
mayor of Baltimore, upon the receipt of any such warrant, to 
cause a copy of it to be served’on each of the judges of election 
at least three days before the day of election. Elections to fill 
vacancies are, in all other respects, conducted in the same man- 
ner as the regular elections. (48) 

(6) Distribution of the right of representation. 

The house of delegates consists ef eighty members, of whom 
four are chosen by each of the nineteen counties of the State, 
and two by each of the cities of Annapolis and Balumere. 

With reference to the several counties of the State, the principle 
of our present system of representation in the house of delevates 
is ‘‘perfect equality, because of distinct county interests, without 
regard to difference in territory or population.” Nor is there any 
proportionate representation of the latter in the Senate. Hence 
our Assembly has not, strictly speaking, any popular branch, any 
branch which may be called the image of the people. This system 
imparts to the State the character of a confederacy of counties; and 
unless so regarded, it has no governing principle. But when we re- 
cur to the circumstances under which it was adopted, we discover 
that its form is merely arbitrary and conventional. In our exami- 
nations of human institutions, in whatever age or under what- 
ever circumstances they originated, and however rude in their 
form and disproportioned in their parts, we are constantly in 
search of some general and governing principle to account for 
their existence. We will have a reason: and that reason must 
be aprinciple. Yet experience should teach us, that human in- 
stitutions, for the most part, spring from and are moulded into 


form by adventitious circumstances, and are not the creations of 


a principle. The forms of government are very generally, the 
results of fortuitous circumstances, the effects of compromise, OF 
the work of gradual concessions or assumptions of power. The 
history of the world has exhibited but few instances, 1n which 


(48) 1805, chap. 97, sects. 23 and 35; 1823, chap. 213; and Const. art. 4th. 
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the social compact was more than a mere theory, or in which men, 
in moments of tranquillty and reflection, have cast off all their 
‘political connexions, have returned to a state of nature, as pre- 
liminary to the establishment of a new and better state of socie- 
ty, have devoted themselves to the investigation of the true 

' principles of government, and have remodelled their government 
upon those principles, without reference to their previous condi- 
tion. Attachments t» forms under which we have long lived, 
partialities for custonis and prejudices, devotion to familiar feel- 
ings, and subserviency to jealousies, will cling to us, even in the 
transition from an old to'a new government. 

Knowing this, we have a clue to the causes of our present 
delegate system, without being driven to a vague and fruitless 
search for some principle on which to rest it. We have seen 
that, under the proprietary government, for a long time. anterior 
to the revolution, the same equality-of county representation 
prevailed, and the same nuimber of delegates were allotted to 
each county. (49) This was the system under which the framers 
of the constitution had grown up, and with which they were fa- 
mniliar, as interwoven, not only with their own institutions, but 
also with those of the parent country. It was also accom- 
modated to their shore and county jealousies; and being thus 
identified with the feelings and habits of the people, it is proba- 
ble that any attempt to repudiate it, and to substitute in its stead a 


~ (49) Until 1650, the delegates were elected for hundreds or settlements ; 
and the warrant for each Assembly specified the number to be elected for 
each hundred. There was no regular dclegute system before this period ; 
and perhaps this arose from the existence of the right then generally con- 
ceded to the freemen of appearing in the Assembly in person or by proxy. 
It was not until 1659, when the Lower House was made to consist only of 
delezates, that its organization became regular. At the session of 1639, 
four delegates were calied from each county; and from this period until 
1681, with one exception, the surmmons permitted the clection of two, three, 
or four delegates in each, at the option of its people. In the latter year, 
the number was reduced to two, by the proprictary’s ordinance ; but in 1692, 
after the establishment cf the royal government, the constitution of the 
Lower House was regulated by law, and four delegates were again allotted 
toeach county. The right of representation thus established upon the basis 
of equality amongst the counties, existed without alteration until the Ameris 
can revolution. 
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representation based upon territory, property, or population, or on 
a ratio compounded of any or all of these, would have alienat} 
the affections of many of the inhabitants, would have roused tie 
jealousies of the smaller counties, and would have left the State 
the prey of internal dissensions, at a moment when all her ener- 
gies were required in her struggle for independence. (59) Ow 
constitution was framed at a very early period of this struggle; 
and in its formation, it was necessary to regard sectional rights 
and feelings with the utmost tenderness, and to omit nothing in 
the effort:to bring them into harmonious concert against the 


common enemy. Like Solon’s laws, it’ was the best of which 


their condition would admit; and formed, as it was, whilst the 
enemy was at the door, we can readily account for the retention 


of the old system of representation. 

Frequent and vigorous efforts have been made to chance this 
eystem; in some instances, by attempting to substitute one 
founded upon the basis of population; and in others, by propas- 
ing merely to enlarge the representation from Baltimore, so as to 
place it on an equality with the counties. All the attempts to 
substitute the basis of population; have hitherto proved entircly 
fruitless; nor have they ever been sustained by such a vote as to 
encourage the belicf, that they will ultimately be successful. 
There are two prominent causes which always have operated, 
and probably always will operate, to prevent such achange: and 
these are, the unequal distribution of the population of the State 
amongst the countics and the two cities, and the supposed cx- 
istence of distinct shore interests, with its train of shore jealou- 


(50) The prevalence of shore jealousy is strikingly manifest in some of 
the proceedings of the Convention which adopted our State government. A 
proposition was actually made in that convention to insert an article in the 
Declaration of Rights, acknowledging the right of cither shore to separate 
from the other, when it should deem it to be for its interest and happiness: 
It was amended so as to give this right, whenever sanctioned by a majority 
of the voters in every county on the shore desiring to secede ; and in tus 
amended form, it actually received seventeen yotes, all of which, save ene, 
were given by Eastern Shore delegates. Out of twenty-ono Eastern Shore 
members voting on this proposition, sixteen were for it, and but five against 
it; of the twenty-six Western Shore members voting on it, twenty-five were 
against it, and one for it. [Journals of Convention, 3d Nov. L776. 
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sies. A very slight observation of the local peculiarities of the 
State will convince us, that its population will probably, for a 
long time, be so distributed, as to render a majority of the coun- 
ties jealous of any change which would look to this basis. 
Along the shores of the Chesapeake Bay, there always has been 
a considerable direct commercial intercourse with other states, 
and with other cities;. yet the operation of this is not hkely to 
raise up, within the State, a commercial rival of the city of Balti- © 
more. The object of such a commerce has been, and will be, 


principally, to be their own factors: and to supply themselves 


with such merchandize as they want for their own consumption. 
Baltimore is, therefore, destined to remain for a leng time, and, 
we trust, for ever, the commercial emporium of the State; and 
if she makes a proper and timely use of all the local advantages 
with which she has been so liberally endowed by Providence, she 
will also be the great commercial emporium for the western states. 
Her population, even now, is more than one-sixth of that of the 
whole State; and is likely to increase in a greater ratio than 


that of the counties. It will elso be perceived, in contrasting 


the several counties of the state with each other, both as to their 
past and present condition, that there are three or four, whose 
population now greatly exceeds, and is likely to continue to ex- 
ceed, that ofthe rest. Without even looking tothe effect which 
will probably be produced upon the three extensive counties of 
Frederick, Washington and Allegany, by the projected improve- 
ments leading through them to the west, 1t will be seen, that the 
preponderance of population in three or four counties will be 
likely to continue because of their territorial extent, even if the 
causes of the improvement or decline of the State were to ope- 
rate equably upon all sections. The objection, therefore, which 
has hitherto been urged against a representation based on popu- 
lation, that it would place the power of the State in the hands of 
the city of Baitimore, and three or four of the largest counties of 
the State, is kely to remain open to such objectors; and so long 
as this is considered a sufficient reason, no change will be effect- 
ed. The truth is, that a majority of the counties, who now wield 
a majority of votes in the house of delegates, will, in a compara~ 
tive view, always remain small countics, and do not expect to 
add to their relative weicht in the Jegislature, by such a change. 
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Some of them believe, that the allotment of delegates accordin 
to population would not increase their representation; ard 
others, that theirs will be greatly diminished: and they therefore 
make a common cause against a change, by which none expect 
to gain, and most of them fear a great loss of legislative power. 
Those who have power, be they the majority or minority, rarely 
surrender it voluntarily ; and always conclude that it is as safe in 


their hands as in those of others. 


It is also urged as an objection to any alteration of the pre- 
sent system, that it would destroy the present proportions in the 
distribution of the legislative power. . In both houses of Assern- 
bly, the power of the Eastern Shore is to that of the Western, 
as two to three; and the members from the former are always 
opposed to a system, which would so materially reduce their 
shore powcr. : 

These considerations, so long as they are sustained by the 
notion of distinct shore interests, and by those singular apprehen- 
sions of Baltimore influence, which have so long prevailed in a 
State of which she is the pride and ornament, are calculated to 
give permanency to the present system. There is, however, one 
alteration of it, relating only to the representation of the city of 
Baltimore, which, it is believed, the justice and magnanimity of 
the State will yet accord to her. This proposes merely to in- 
crease the number of her delegates to four, so as to place her 
on an equality with the counties. It received the sanction of 
the legislature at the session of 1524, but was not confirmed, as 
the constitution requires, at the ensuing session. It was the 
writer’s lot to participate in the discussion before the legislature, 
which led to the passage of the bill of 1824; and in those after- 
wards elicited by its submission to the people; and thus to be- 
come familiar with all the feelings and motives of opposition to 
the change proposed by that bill. On that occasion it was re- 
sisted, not so much on account of its immediate objects and 
effect in raising the represcntation of Baltimore to an equality 
with that of the several counties, as for its supposed tendency 
to extend the hand of innovation to the whole system, and to 
strengthen her claims for a further increase. Without regarding 
it as the beginning of innovation, it was difficult to find an argu- 
ment of justice or expediency, upon which the bill could be re- 
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sisted. By the-very grant of a partial right of representation, 
ihis city is admitted as a distinct member of the quasi-confede- 
racy, having distinct interests: and these, as the interests of a 
great and growing commercial city, are peculiar in their nature, 
belong to a larger population, exceed in value those of any 
county of the State, and require more legislation. Hence whiat- 


ever basis may be adopted, be it population, or distinct interests, 


or property, or the necessity of peculiar and frequent legislation; 
in all, she is at least confesscdly equal. And it is most manifest 
from the provisions of that article of the constitution, which 
gives her her present representation; and declares that it shall 
cease, if her population should -so decrease, as that the number 
of her voters for seven successive years shall be less than one 


half of those of some one county of the State, until it shall 


regain that number of voters; that the framers of that article 
never had in prospect, even the state of wealih, prosperity, and 
population, to which she has now attained. (51) 

Yet whilst the present system is thus guarded and fenced 
about by power and feeling, which are likely to insure its con- 


tinuance, the course prescribed by duty and policy to all sec- 


tions of the State is obvious. The constitutional mode of amend- 
ment is at all times open, and proper to be resorted to; but mere 
murmurs and revilings can never answer any other purpose than 
to produce sectional jeslousics and heart-bumings, to the preju- 
dice of the whole. In most of our reasonings about the forms 
of government, we are too apt to confound the means with the 
end. Political liberty and power are treated, as if they were the 
sole objects of human society; but as used here merely to de- 


(51) Const. art. Sth. This clause did not make a part of.the constitu- 
tion, as originally reported to the convention by its committee. It was a 
part of an amendment to it, proposed in convention by the late Judge J. T. 
Chase, one of the delegates from Baltimore town, in which this proposition 
for reduction was accompanied with one for an increase to four delegates, 
whenever the town should haye an equal number of voters with any one 
county in the State. This proposition was a very fair application of the 
golden rule: but the convention were content to take its operation in one 
way only. When it was put to the vote, a division of the question was 
called: the clause relative to decrease was incorporated into the constitu- 
tion: and then the proposition for increase, for which the other was a 
mere purveyor, was rejected oy a large majority. 


2 






































OUR AMIGO To laittsg 8. 
perpen 4 oil} gb m I map b: 
YO veotiat of an onod) bite. sedearoya, tonisaib; 9 
“pinisn tigilt Hi tailuoog out iia Intron naiworg 4 AaB. x) 
Yea Yo ovedt ouliv’ af howox9 woitehuqud vogxel oa aT 
 tailyt: ponoll Holsleigol oro mt oipoy bem ,otnte eal wa ee 
esntal toabth yo chodtal neon tt of b boiqoba od (sit gaged 39% 
:noislaigal inoupod bis wiluoog lo Wigzooom gdi 20, i 
ashinsi jeont et Si hak denpe ilbozastnon teeol te ai 0: 
fondly ronpyienos oft to. otal tin tail) Yo PMOLIONE § 
Heife $h dort totelonk fives ; toltelnanatqox inanony vod ag ke 
‘soutien odt taalt ep aenoroal ov bliawds notalsqog. rod ¥ 
ove nad? saat od Hide CUO, owersnows novos sol 220109 9 
flikda 8 litres ove 1% ott Jo yautag 949. Oio2 LO vacalt ’ 
shot Yods Vo ernined ot’ tact cartoy to rodeos teddy 
bas ednoqeory iinow Ip otra odt cove JMGeouy oe ial 
(18) boninia ‘won god ose loistw 09 .moitel 0G = 

boost ‘bits bolrinig tad) i Moles Imazong, sift Salil : a, 
‘Seog. Wat sHment-oy > clalil one ait wt guilost ban. TWO pie uods 
~aiahat fe ay wiloiq ‘as yah yl - lodinogenny er108D odd. unit 
‘<Beiita’y lo bow linodabtenge oT epoinds ef o112 alta 
oath tosh (Ob barionmt od ota ory haa. +aqo, eorgtis fh 
ee i velo" (ty irnenn T9750 ng enilivor bas ety 
“ujoud oat ot endlarcde boul hank aaie oles) | Ioneisoaa, ool org Of | 
onli wi ie 
erriot ott Mode PRiIMORLoT THO lo- team al. .olodde aft 0,99 
oil ive abikone 9% ay havahera OF tos oot omit ov datotin et 
ont ore w veil it en oie sae tohog bets yiredi fagitilot., , bas 
ob oF yloiont ood ‘bow a6 iud ;ytoioos apoainil. to dl” 


eEoad : 


Ooo: ed), Jo teag # oibgur doi bib’ extiato. ety hte re Jeno) de 
8 ae Seltinnnes ell yd Hoa off) od batioger rilanisite: aan 
Tab oybulelwl alt {4 aollnoaae. wh hoe won Hot townhome ad Yo a ae 
end imei. rug ahd SoA oni Pe Saris) bad eeyortd eaigotob. ytd: hee IO pen u 
Potcyeleb wet oF gzoriont me sel ong (diw baingqmoone enw aoijoubae 9 
ono wie iw ewtot Yo rdein fntips on oend bluods mot oid roranady 
Sto noiesilqae wit veer a! aa noldieanorq aid? .ohad? adt-at 
dro al aollerogo all wife) 0 Ineinda’ sw nbuinriaen ond Sand s colin 
_ fiw olfeoug odt To aoteivib o jotoe Bay oy Jig aie ai) sit iy 
hetididegchs Voxkd ital lendirnoeprocenié -mawd’ empty ninciia 
a cow wedlo odt daidvw, 10) ,eeexjani a0) noitizoqory oad oe 


Sea ty ae 





4 
; 
¢ 
be 
Re 
; 
ze 
i 
2 
i 
a 





nance rece ee nnn AGA EI AOS I RSG LE ELEN ELIOT EERE LEED LY SORELY S 





. SOE LR TS TTT TS eR eT | PO es ela 77 
2S PEEL EEN OE RE ET I LE DTT er Sa CET Se te Se I ERT 


a 
ay 


¢ 


470 “ORGANIZATION OF THE [Hist View. 


note the degree of our participation in the government, tlicy are 
the mere instruments by which our civil liberties are secured ssid 
“ protected. We cede a portion of our natural rights, and owt 0: 
these ceded portions we ferm a government: only, that throu 
its instrumentality, we may secure to ourselves the full and cti- 
cient enjoyment of our rights of person and property. Hence, 


_in republican governments, the power which is to be exercised for 


the benefit of the peoplc, is made to spring from them: because 
thence to derive tt, is to insure its most beneficial exercise in the 
whilst it in the main accomplishes these objects, it is useless to 
jeopard the substance by wrangling about the forms. There 
may have been moments, in which the rich and various resources 
of the city of Baltimore and the larger counties have been pecu- 
liarly operated upon by State taxation: yet in the most of these 
cases, the tax was not peculiarly imposed upon them, but be- 
caine peculiar in its operation only because the narrow resources 
of other sections denied to them the possession of such objects 
of taxation. Discrimination in taxation will always be the result 
of the most uniform and impartial system, where wealth is so un- 
equally distributed: and at last it will be found, that those who 
contribute most to the support of government, are those who en- 
joy most of that security which it imparts to the possession of pro- 
perty. Inthe recent encouragement and aid given by the State to 
the city of Baltimore, in the stupendous work of improvement 
which she has projected and is now conducting with such vigor and 


success, we have an earnest of cood fecling, which deserves to 
be cherished in remembrance. 


accomplishment of the objects for which it was instituted, Ani 


And if we look through the mass 
of legislation peculiar to her, we shall find her favoured in ali 


her institutions. Under such circumstances, a course of gene- 
rous concession and forbearance on all parts, will probably rid 
us, in a few years, of those sectional jealousies, and heart- 
burnings, which have so long infested our State: and she will 


« ae e Cire Que . age fF 
become what she should be, one and indivisible, in the great WOrs 


of self-improvement. And to the’ city of Baltimore, whose 1n- 
terests are bound up with those of the State, it especially belongs, 
to remcinber the rule of policy— 

¢ ~ 


“Be to her faults a little blind, 
And clap the padlock on her mind.” 
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In passing from this subject, it will be proper to advert to the 
peculiar organization of the Senate, as one which will of necessi- 
ty be remodelled, if the representation of the House should ever. 
be based on population. The Senate consists of but fifteen mem- 
bers, who are chosen by the clectoral college from the State at 
Jaroe. By consequence, out of the nineteen counties and two- 
cities, there must always be at leat six without any represen- 
tation whatever in the Senate: and as the electors or the Se- 
nate (as the case may be,) may always choose from the State at 
large, there is no constitutional security for any county or city, 
that she shall be represented in that body. Now, it will be con- 
ceded, that each county ought to be assured of a representation 
in some one branch of the_legislature; and that having different 
resources, different wants, and distinct county interests, she ought 
not.only to be represented, but her representation should be of 
such a character, as to explain her wants and interests, and to sus- 
tain her richts against the unjust aggressions of other counties. 
The approved principle with regard to the constitution of a le- 
gislature, seems to be, that where the several members of a com- 
munity, whether counties as in the State Governments, or States 
as in the General Government, are uncqual in territory, wealth, 
population, and all that constitutes influence, and are clothed 
With distinct interests; there should be lodged in some branch 
of the legislature, a checking power, for the protection of the 
smaller members. Our legislature presents anomalous features. 
The county representation, and the checking power for the pro- 
tection of county interests, exist only in the house of delegates : 
and if its present organization were changed, it would infallibly 
lead to a change in that of the Senate, so as to give a senator to 
each county and city. The results of this amended system would 
not, therefore, vary very materially from those ofthe present; and 
so far as the city of Baltimore and the larger counties are concern- 


ed, it may well be questioned, whether they would gain by the 


g 
change. The magnanimity of the State has venerally accorded 
to the city of Baltimore two senators, so that in that body she has 
two-fifteenths of the whole power: which is nearly the proportion 
her population bears to that of the State. And this power is more 


valuable in ‘this small body, than a similarly proportioned power 
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would be in a body so numerous as the House of Delegates: and 
can there be exercised most advantageously for her protectiun, 
(7) Tenure and compensation of the office of delegate. 


The office of delegate endures for one year from the time of 


election: if not sooner vacated, by death, resignation, remova! 
out of the State, or some of the constitutional causes of disquali- 


fication already described. As a suitable compensation for his 
necessary expenditures, each delegate is entitled to receive from 
the public, treasury, four dollars per day for each day’s attendance 


-as such at the seat of government, and a fixed allowance for itin- 
erant charges, resting upon usage cotemporaneous with the go- 


--; vernment, (52) ~ 


(52) Acts of 1796, chap. 41, and 1811, chap. 156. The itinerant charges 
given to the delegate by usage, consist in the allowance of a per diem, for every 
twenty miles of travel from the seat of government to the seat of justice of 
his county a3 computed at the time at which the usage was established, and 
also of a small and fixed allowance for the expenses of ferriage. 
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“THE ORGANIZATION OF TIIE SENATE. 
In examining the organization of the Senate, we shall consi- 
der-—(1) The election of the clectors of the Senate—(2) Their 


, proceedings in the choice of a Senate—(3) The qualifications for 
the office of Senator—-(4) The mode of filling vacancies in the 


Senate—(5) The tenure and compensation of the office of Sena- 
tor—(6) The nature and tendencies of the present siructure of 
the Senate. | ea 

(1) The election of the Electors of ihe Senate. 

The Senate of Maryland is not chosen directly by the people, 
but by an electoral coilege, consisting of forty members, of 
whom two are chosen by cach of the counties, and one by 
each of the cities of Annapolis and Baltimore. The Electors 
must have the qualifications necessary for delegates; and 
are elected by those only, who are entitled to vote for del- 
egates. The elections are held on the first Monday of Sep- 
tember in every fifth year, reckoning from the first Monday of 
September, 1806. (1) They are held at the same places, in the same 
manner, and by the same judges, as the delegate elections: and 
all the preceding remarks, as to the manner of opening and con- 
ducting the latter elections, the duties of the judges and clerks, 


the provisions to secure the purity and freedom of elections, and: 


the manner of ascertaining the result at each poll and the aggre- 
gate result in the county or city, are here applicable, varying the 
proceedings only so as to designate the purpose of the clection. 
There is a special form of return for the clection of electors: but 
it is substantially the same with that for the delegate elections, 
except as to the time and purpose of the election. (2) In the 


(1) Const. art. 14, and 1805, chap. 97, sect. Sth. , 
(2) 1805, chap. 97, sect. Loth, and supra, 455 toe 468. 
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ATA THE ORGANIZATION OF THE SENATE. (11st Vien 


counties and Annapolis, the right to their electors is miven shes 
lutely : but that of the city of Bultimoxe endures only as lon» ss 
her night to clect delegates, wnich, as we have seen, ceases, whs- 
ever. her imhebitants shall have so decreased, that the number «¢ 
her voters for seven successive years shail be less than one-half cof 
the number of voters in some one county of the State, but 
returns as soon as her voters shali have again increased to tha: 
number. (3) : 

(2) Their proceedings in the choice of a Senate. 

The Electors thus chosen are required to mect at the city of 
Annapolis, or the place of the Assembly sessions, wherever that 


may be, on the third Monday of September next ensuing their elec- 


tion, to proceed to the election of the Senate. (4) Any twenty- 
four of them constitute a quorum, and may go into the clection: 
but before the electors can act as such, they must qualify in the 
manner prescribed by the constitution. (5) If there be any 
doubts or contest as to the election of any person returned or ap- 
pearing as an eicctor, these must be determined before the col- 
lege goes into the election of the Senate; and when such con- 
tests arise, the college is the exclusive judge of the qualifications 
and election of its own members, and shall admit, as elector, the 
person qualified and appearing to them to have the greatest num- 
ber of legal votes. (6) ; 

When the members have qualified, and all cascs of contro- 
verted elections are determined, the college must then proceed 
to elect fifteen senators, of whom nine shall be residents of the 
Western, and six of the Eastern shore: but this distribution being 
respected, they are subject to no other restriction, in choosing 
amongst persons qualified for the oflice of senator. The sena- 
tors are chosen for shores, without respect to counties or other 


(3) Const. art. 14th, and supra. 

(4) Const. art. 15th. 

(9) This qualification consists in taking the oaths of office, and the tes! 
declaration. Their oath of office is prescribed by the constitution, as amended 
Ly the act of 1822, chap, 204. The test declaration consists in making and 
subscribing a declaration, of belief in the Christian religion, or, if @ pS 
fessor of the Jewish religion, of a belief ina future state of rewards aud 
punishments.—Const. 55, and act of 1824, chap. 205. 

(6) Const. art. 17th. 


4 


sth as beaut ts 


Date eevee 


Sai nS ke ode EN Ne the 


iit an hath kt 


nt a al 





Ra 


ens 


jad oid i "o iit 202’ ‘pte puIod: ‘at pein 


dot vovorady. 2ucleeoe qidteroes A. ald he ooinles OT 16 ailoqamtt 


strand yee (Cb). steed ait Vo xoitoole gif oF basso ak Oi: 


ae “al onal VW, (3) toiluitenos’ orl vd boditosong TOAST 


eos 


yuiod nottudiiaibendt yud soxbila woieell ee 
























alt ot faespiont sisgs, oved itede et rev sod em node an. best 
8). oda 

Stns Yo 958 sid, ofl ni epnibassorg tied fg 

lo vid od} 2 toon o} borinpot ow goaods ands eotooll edT) 


Solo w9dt wakes. IZ90 sods 9@'lo rE lato ld rir) orl? 000d YB 


Sates Wid Oba OD yA hate eat & oldienoo inet Yo THe 
hy ent ¥tity - Hat, qoulr uiowe am toe tea evotoobo Bilt ovwlod and 


wie vo heninoy mead yas To. doitools ot of a6 toinod 10 etdine 
whee, ale oie Me item tie od lea seorlt otoole 18 bids gett 
ok hie ay has soleno® oft Yo noin: its yes | oat a90% oget!! 


attohingitiiniy ot he nth, ne ie oviniona Balt el vi git inate said creel" 


~watos ‘lo eoash 5 te Orth omits sit oved aaa od bt W 
basoony godt jeu ogoiles odd Boitinieted ore eroools baieil 
old “to eiobizor od ede ante analy’ to ey bi toe hte os 















bert ved ur, MORaineot oie OM DO) sacites 6 ‘eile Seenegenaa 
enoa onl tit aia 0 gollto Did Yet helilenp I degnome: ‘ 
101 10 eoilauoD OF inoqeot Inothw soos Tol foeGiio STR BOF 


orgie ban EL Jae denod) (Ee: 
ACL, tae teaod CR} 

trot gall finan’ noi Yo edtao oa yatta) ai eeiedon colagiileyp adt (8) 7 
bibwomnde ,coijwtileaos add va bods fiyneosg 2h saiito to ico salt notre 
| baa zai Kern of ateianoo aoilurcloab fest aT POE age LORE lo Joe oily 
“07 £ Vi xo ,wolullyr anideisd oft af ‘Yailod to Hoidgtefoob’ z ahi 
tate thaws 9 lo dike sits en Soiled’ a We! Norgilon, Maiwal adh t 
GE quis aneee Yo. ton bas a8 ik 


Par SOG e sau i ON RA vise sai cial iit i 





. ” 
i a Se uN ae cea ead Sener eee eat eee 


a eo LO PETAR FETT NTO OY RT 





Chap. 1X.) THE ORGANIZATION OF THE SENATE. 475 


civil. divisions; and‘the college may, at its pleasure, sclect all 

the senators for either shore, from any one county. The distri- 

bution of them amongst the several counties of either shore, is 

reculated entirely by its discretion. They are even permitted to 

select the senators from amongst the members of the electoral 

college. The election is by ballot; and the senators must all 
be ballotted for at the same time. Upon the ballot, out of those 
proposed and ballotted for as senators, the nine amongst the resi- 
dents of the Western shore, and the six amongst the residents of 
the Eastern shore, having the greatest number of votes, shall be 
declared and returned duly elected. If, on the first ballot, two 
or more persons have an equal number of votes, and it is neces- 
sary to exclude some of them, a second ballotting shall be had 
as between these candidates only, before the electors separate; 
and if on the second ballot there is still an equal vote, the clec- 
tion must be made by lot. The election being completed, the 
electors must then certify their proceedings under their hands, 
and return them to the Chancellor. ‘Their duties then cease; 
and with them, their offices. (7) | 

(3) The qualifications for the office of Senator. 

The original qualifications for this office, relative to age, pro- 
perty, and residence, required that the senator clect should be 
above the age of twenty-iive, should have resided in the State 
for three years next preceding his election, and should have real 
or personal property within it above the value of one thousand 
pounds. (8) The property qualification was abolished in 1810; 
(9) those as to age and residence are sull requisite. 

The causes of disqualification for this oflice are the same in 
all respects, except as to age and residence, with those which 
exclude from the oflice of delegate; and it will therefore be suf- 
ficient to refer, for these, to the preceding remarks upon the 
qualifications for the latter office. (10) 

(4) The mode of filling vacancies in the Senate. 

Vacancies in this body arise by death, refusal to serve, resig- 
nation, removal out of the State, or from some of the causes of 


(7) Const. art. 16th. 
(8) Const. art. 15th. 
(3) 1809, chap. 198 ; and 1810, chap. 1S. 
(10) See page 443. 
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disqualification already alluded to. When they occur, the ric) 
to fill them devolves upon the Senate; which shall, immediate’ y 
after they occur, cr at its next mecting, elect by ballot, in We 
manner prescribed for elections by the original electors, another 
qualified person fer the remainder of the senatorial term. (11) 
(5) The tenure and compensution of the office of Senator. 
The Senators are chosen for five years, but are liable to re- 


moval for the causes of disqualification already described. We 


* have remarked upon these, as constituting original qualifications 


for the office of Senator or Delegate; and their effect and man- 

ner of operation in vacating ihese offices, when they attach upon 

their incumbents after election and qualification, will be fully 

examined in one of the following chapters. 

«<The compensaticn of the Senator is the same as that allowed 

to the Delegate. (12) 
(G) The nature and tendencics of the present structure of the 


_ Senate. 


. In every well organized government, it has always been a car- 
dinal object with its framers, so to constitute its legislature, that 
whilst it is the ever ready organ of the well ascertained and weil 
regulated will of the people, it is yet, to a certain extent, above 
the reach of those momentary prejudices and passions, and hasty 


_ and short-sighted views, which at times pervade every comiuni- 


ty. To place the popular will as embodied in acts of legislation 


~above such influences, is one of the most prominent and usciul 


designs in the delegation of legislative power to representative 
bodies. In extended republics, this is necessary, because of the 
inability of the people generally to attend in person to its exer- 
cise: yet it is recommended by the additional consideration of 
its tendency to purify the public will. IXven in small republics 
or Cemocracies, such as were some of those of antiquity, where 
there was no such inconvenience in the exercise of this power 
by the people in person, it was yet found salutary to delegate it 
to a select assembly. The utmost excesses, and the wildest 
anarchy, were found to flow from the exercise of it, by the com- 
munity inmass. The effects of such a mode of legislation are 


a Q)) Const. art. 19th. 4 


(12) See 472. 
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strikingly exemplified in the Ecclesia‘ or general Assembly of the 
Athenian people; which, being invested by Solon with the su- 
preme powers of government in the last resort, deprived the 
government, by its irregularities, of every thing, like uniformity 
or consistency in the public operations. Some checks were in- 
terposed, by the creation of the Senate, and the revival of the 
Areopagus: yet although its tendencies were thus, in some mea- 
sure, counteracted, they have always been reckoned amongst the 


most prominent causes of the downfall of that republic. Histo- - 
“ry is full of illustrations of the truth, that the people, for whose 


benefit government is instituted, find great advantage in distri- 
buting its powers amongst responsible agents, each having a few 
specific duties to perform, and each constituting a check upon 
the others. his ; % 
In the creation of a representative body for the purposes of 


-» Jegislation, there is then a two-fold design. The one is to ob- 


Viate the inconveniences of a personal discharge of this power 
by the people; and the other, to filtrate it, and give it a judicious 
direction. But the mere delegation of this power is not Consi- 


‘dered sufficient for the latter purpose. It has now become al: 
.most an aziom in the constitution of a legislature, that it should 


consist of two branches, the one of which, is more permanent 
and Jess responsible than the other; and this principle has been 
adopted in all the best forms of government. Without going at 
large into the rcasons upon which this doctrine of constitutional 


‘law rests, it may be proper to advert to a few considerations, 


which come homie to every understanding. Every well organized 
government is but a system of checks and balances of power. 
Men cannot safely be trusted with absolute power; nor can a 
community safely commit themselves even to their own uncon- 
trolled discretion. The great object im the constitution of go- 
yernments, is to make their leading powers so many antagonist 
muscles, cach in a certain degree independent of the others, 
and each drawing against a preponderance of power in the 
others. Hence they have been subdivided into the three great 


branches of legislative, executive, and judicial powers; and the © 


endeavor is made to preserve their distinct existence, as far as 
possible, by confiding their exercise to separate agents. Thus 
each branch is made to watch over and to check the encroach- 
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ments of the others. -The same objects are had in view, in the 
separation of the legislature into two branches. There is no 
power of the government which requires so much caution in its 
exercise as the legislative. The executive and the judiciary, have 
in general prescribed and definite duties to perform, The legis- 
lative, within its range, has no guide but its own discretion ; and 
it is therefore of the utmost importance, that this should be a well 
reculated discretion. Experience has shown, that nothing con- 
_.duces so much to this, as its separation into two branches. Each 
branch is vigilant and scrutinizing as to the acts of the other; 
and would be useful in this respect, even if the branches were 
similarly organized. é 
But their utility is greatly enhanced by giving to them, not 
only a separate, but also a peculiar existence. The will of the 
people should always be fully and distinctly communicated to 
the legislature, and should be brought to bear fully upon it. 
Henee the necessity of a popular branch composed of meinbers, 
vho are elected directly by the people; who are elected by dit- 
ferent‘sections of the community, and therefore fully understand 
aud represent the various wants and interests of these sec- 
tions; and who are elected for short periods, and must soon re- 
‘turn to the people to account for the deeds done in their office. 
To give a judicious and steady direction to this will, and to guide 
it by the lights of experience, another branch has been consider- 
ed necessary; whose members do not so immediately represent 
sectional interests, and are therefore less likely to be swayed by 
these to the prejudice of the community at large; are not so 
numerous as those of the popular branch, and are therefore se- 
lected with more caution, and act under a more concentrated 
responsibility; are elected for a longer period, and are therefore 
less likely to be swayed in the discharge of their public duties by 
considerations personal to themselves. Besides, by the dura- 
tion of their office, the raembers of such a branch must necessa- 
rily acquire an intimate knowledge of their dutics, an acquain- 
tance with the constitution and laws, a familiarity with the forms 
and objects of legislative proceedings, fixed and uniform princi 
ples of action, and, in the general, an aptitude for the discharge 
of their oljicial duties, which can never be possessed by those, 
who are suddenly called together from the pursuits of private 
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life for the purposes of legislation, and can scarcely become fa-— 


miliar even with its forms, before their official character has ceased. 

These lines of demarcation indicate, what should be the dis- 
tinguishing characteristics of the two branches of the legislature. 
Some have contended that the one ought to represent property, 
and the other the people; but besides the objection to such a 
distinction, as long since repudiated by cur constitution, and as 
foreign to the nature of all our institutions; it would manifestly 
accomplish but few of the objects of the division into branches. 
These are to be effected, not by a change of the object repre- 
sented, but by the duration of the office, and the change of re- 
sponsibility. The only benefit which would result from separate 
branches, varying only as to the basis of representation, would 
result from the dominion of different influences, operating ag 
checks upon each other, and preducing a legislation compounded 
of the proper influence of both. But the separation of the legis- 
lature into two branches has a higheraim. It seeks to impart to. 
it, a full knowledge of the wants and interests of the people; 
capacity to discern the measures by which these may be relieved 
or proinoted, and wisdom and moderation in their application ; 
freedom from all partial, temporary, or selfish influences ; and an 
intimate acquaintance with the forms of proceeding. Such designs 
could not be effected by a mere change of the basis of represen- 
tation. ' 

In the State of Maryland, there are some peculiar reasons for 
the existence of such a branch as the Senate. It is scarcely pos- 
sible to constitute a Iecislative body, which, unchecked, would 
be more lable to hasty, capricious, mutable, and metiicient legis- 


lation, than our House of Delegates. The defect is not in the’ 


members, but in its ever varying constitution. There is no check 
in the Executive, which is the creature of the legislature, and has 
no veto. Hence has, in some measure, resulted the very peculiar 
character of our Senate: which renders it the most aristocratic 
legislative body known to the Union. There was no checking 
power elsewhere; and it was perhaps deemed proper, for that 
reason, to infuse more of it into the Senate, than exists in similar 
bodies, where there is the further check of the executive veto. A 
contrast of the characteristic differences of the two branches will 
exhibit, in strong relief, their different structures and tendencies. 
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450 THE ORGANIZATION OF THE SENATE. _ [llist. View. 
The Delegates are chosen annually: the Senators for five years. 
The Delegates are chosen directly by the people: the Senators 


by an electoral college, constituted upon the same principles as 


the house of delegates. The Delegates are elected for, and as 


the representatives of counties: the Senators are chosen from 
the State at large. Delegates to fill vacancies, are elected in the 
same manner as those originally elected: Senators to fill vacan- 
cies, are chosen by the Senate itself Hence it appears that in 
their separate organization, the elective power is different; the 
ienure of the office is different; and the object immediately re- 
presented is different. 

_ There is no part of our State government which has been so 


much the theme both of censure and applause, as the organiza- 
If a popular anecdote may be received as - 


tion of the Senate. 
true, its form when first proposed, elicited the unbounded admi- 
ration of the distinguished Samuel Chase, who is said to have pro- 
nounced upon it the very forcible eulogium, ‘Tis virgin gold.” 
Abroad and at home, it has been more commended than any 
similar body known to the States of the Union. Nor have these 
commendations been founded merely upon speculative views 
of its tendencies, but also upon its practical results. By 
the late Dr. Ramsay, its organization was considered one of 
singular excellence. ‘Ten of the eleven States, (he remarks,) 
whose legislatures consisted of two branches, ordained that 
the members of both should be elected by the people. This 
rather made two co-ordinate houses of representatives, than 
a check on a single one by the moderation of a select few. Ma- 
ryland adopted a singular plan for constituting an independent 
Senate. By her constitution, the members of that body were 
elected for five years, whilst the members of the house of dele- 
gates held their seats only for one. The number of Senators was 
only fifteen, and they were elected indiscriminately from the in- 
habitants of any part of the State, excepting that nine of them 
were to be residents on the west, and six on the east side of the 
Chesapeake Bay. They were elected, not immediately by the 
people, but by electors; two from cach county, appointed by the 
inhabitants for that sole purpose. By these regulations, the Senate 
of Maryland consisted of men of influence, integrity, and abilt- 
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Chap. IX.] | THE ORGANIZATION OF THE SENATE, 48] 


ties, and such as were a real and beneficial check on the hasty 
proceedings of a more numerous branch of popular representa- 
tives. The laws of the State were well digested, and its interests 
steadily pursued with a peculiar unity of system: while elsewhere, 
it too often happened in the fluctuation of public assemblies, and 
where the legislative department was not sufficiently checked, 
that passion and party predominated over Puen and public 
good.” (13) 

A similar eulogium will be found in the third number of the 
Federalist, in which Mr, JJamilton, after contrasting its organi- 
zation with that of the Senate of the United States, remarks, ‘If 
the federal Senate, therefore, really contained the danger which 


_ has been so loudly proclaimed, sonie symptoms at least of a like 


danger ouglit by this time to have been betrayed by the Senate of 
Maryland; but no such symptoms have appeared. On the contra- 
ry, the jealousies at first entertained by men of the same descrip- 
tion with those who view with terror the correspondent part of 
the federal constitution, have been gradually extinguished by the 
progress of the experiment; and the Maryland constitution is 
daily deriving, from the salutary operation of this part of it, a 
reputation in which it will probably not be rivalled by that of any 
State in the Union.” 

In adducing these opinions, it Is not our design to subscribe to 
them in their full extent, or to rest the system upon them. They 
are entitled to respect; but they are not authoritative. They do 
not preclude inquiry; but they serve to show, that during our re- 
volutionary struggle, and down to the adoption of the Constitu- 
tion of the United States, the theory and results of this part of our 
constitution were equally approved. At the present day, itis gene- 


_ rally the subject either of indiscriminate approbation, or unqualified 


censure ; and inthis, as in most other instances, the line of truth lies 
between. ‘ Keep the middle way,” is generally the safe doctrine 
in such cases, yet it is not without its difficulties. He, who thus 
places himself between opposite opinions, is often regarded as 
the common enemy of those who hold them ; and they for a mo- 
ment forget their hostility, to meet aud mingle in a common war- 
fare against his doctrines. ‘The shield of truth is then the only 


(31) Ramsay's History of the American Revolution, vol. Ist, 445. 
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) THS ORGANIZATION OF THE SENATE.  [Wist. View, 


ad 


protection left him, and the judgment of the future the only tri« 
bunal to which be can appeal. Yet he who enters upon such an 
examination, must not shrink from its difficulties. 

The prominent and characteristic features of the present con- 
stitution of the Seuate, are—The intervention of the Electoral 
college: The sciection of the senators from the State at large 
The duration of their ofice: and the Senate’s right to fill vacan- 
.cies. The objects and tendency of these it will be proper briefly 
to examine. | | : 

In adopting the peculiar mode of electing our Senate, the 
framers of our constitution appear to have had in view two 
prominent objects; the equal influence of the counties in its 
choice; and the sclection of the senators, as the representatives 
of the State at large and not of particular sections. The pre- 
sent was the only system, by which these two objects could have 
been concurrently accomplished. If the senators were elected 
for counties or cities, they would, by the very nature of their 
clection, have stood in the relation of representatives to such 


‘ counties or citics: and no system of election by gencral ticket 


could have been devised, which would have preserved both these 
objects. By the substitution of an electoral college, im form 
the mere miniature of the house of delegates, each county was 
insured an equal influence in selecting senators for the whole 
State, which was considered tantamount to a specific equal re- 
presentation in the Senate itself: and, at the same time, the per- 
sons selected by the college were made, by the very manner of 
their choice, to regard themselves as the representatives of the 
whole State, or at least of their respective shores. The system 
was also recommended by the advantages of an indirect election 
by representatives, who would discharge this duty under the eye 
of the whole State, and under a high sense of responsibility to 
the community which they dared not disregard. Originally esta- 
blished upon such considerations, the present organization of 
the Senate is still sustained by them in all their original force ; 
and cannot be destroyed, without departing from them. The 
change of the system would not be a mere alteration of its 
modes, but an abandonment of the principles of its formation: 
and hence it is necessary to consider in connexion with any pro- 
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Chap. IX.] THE ORGANIZATION CF THE SENATE. 483 


. position for change, the value of these principles, and the con- 


sequences of their destruction. 
The abolition of the Electoral college, and the allotment of 


Senators to the several counties and cities in the ratio of their 


respective representations in the house of delegates, will of ne- 


-cessity render the constitution of our Senate, a mere copy of 


that of the house of delegates in all but the duration of the office: 
and thus the efficacy of the two houses, as checks upon each 
other, will be much impaired. In fact, there will remain no 
checking principle, but that derived from their separate existence. 
Organized in the same manner, and subject to the same species 
of responsibility, they will be governed by the same influences. 
There will be nothing but a representation of sections; and, per- 
haps, as its consequence, a legislation ever fashioned by section- 
al jealousies and prejudices. Hence we find that Mr. Jefferson, 
who was an acute observer of the principles of government, has 
characterized, what he terms the homogencous structure of the 
two houses of Assembly, under the old constitution of Virginia, 
as one of the greatest defects in its organization. ‘‘ Being chosen 
(he remarks,) by the same electors, at the same time, and out of 
the same subjects, the choice falls of course on men of the same 
description. ‘The purpose of establishing different houses of 
legislation, is to introduce the influence of different interests or 
principles. We do not, therefore, derive from the separation of 
our legislature into two houses, those benefits which a proper 
complication of principles is capable of producing, and those 
which alone can compensate the evils which may be produced 
by their dissensions.”’ (14) Yet the structure, upon which he 
thus remarks, did not render the two houses of that Assembly as 
similar as those of our Assembly would be, if the alteration we 
are considering were accomplished. ‘l’here the senators repre-~ 
sented districts, and the delegates counties, although the qualifi- 
cations fcr the voters were the same: but here in the case sup- 
posed, they would be elected by the same persons and for the 
same sections. The conformity between the two branches of 
the legislature would then be more exact under our constitution, 
than under the forms of state governments around us, which are 


(14) Jefferson’s Notes on Virginia, 122. 
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484 THE ORGANIZATION OF THE SENATE. (Hist. View, 


appealed to as examples to sustain the proposed change: for 
under all of the latter, the members of the less popular brane’): 
‘represent mote extensive sections of the State. If then we 
admit, what all the forms of our republican governments seem 
to assert, that the division of a legislature into two branchies 
is instituted to make them checks upon each other, there is 
no middle ground to occupy. Jither the doctrine that such 
checks are necessary 1s erroneous; or the checks should be efii- 
cient. Yet by the continuance of our two houses of Assembly, 
we would admit the doctrine; and by their similar structure, we 
would defeat its application. : 
The difference between the term of office of the Senator and 
that of the Delegate has been sometimes adverted to, as if by 
such a distinction all the purposes of the separate existence of 
the two houses were answered. The senator, it is said, being 
elected for a much longer period, will be subject to none of those 
momentary influences, or apprehensions of the loss of office, 
which might deter him from-the fearless discharge of his public 
duties. Such notions spring from a misapprehension of the na- 
ture and objects of such a check. The mere diminution of re- 
sponsibility is not a check in legislation. It consists‘in the ex- 
istence of different responsibilities, and different infiuences, so 
well balanced against each other, as to give to each its due ope- 
ration, and to deny to all an undue preponderance. Like me- 
chanical powers operating from different quarters upon the same 
object, and giving it a direction, between such opposite impulses, 
yet partaking of the motive power of all; the various interests 
in society are thus brought to bear upon general legislation, so as 
to direct it between their peculiar purposes to the general wel- 
fare. But in legislative bodies, such checks not only render the 
different interests in a community mutual and beneficial restraints, 
but they are also the safeguards of the people themselves against 
their own representatives. The two branches compose two dif- 
ferent classes of responsible agents, entrusted with the same ob- 
jects, and deriving their trusts under different circumstances and 
different degrees of responsibility, yet controlling them only by 
their concurrent operation. 
Turning from these general considerations to those which be- 
long to the peculiar condition of this State, all will perceive at 
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Chap. IX.] THE ORGANIZATION OF THE SENATE. ASS 
once the particular influences, which principally war against the 
general welfare, and most require the interposition of checks. 
The mos: careless observer ef our State government, must have. 
rematked its tendency to create and perpetuate sectional divi- 
sions, ever carrying in their train sectional jealousies and preju- 
dices. The very bounties of Providence lave proved causes of 
separation. The noble bay, which intersects our State, has al- 
most become the line of demarcation between distinct people 
and governments; and every variety of local interests, every pe- 
culiar advantage of situation, have been brought into requisition 
to scatter dissensions amongst us. How well they have accom- 
plished it, in rallying shore against shore; counties against coun- 
ties; Potomac intcrests against Susquehanna interests, and 
Eastern shore interests against both: county jealousies against 
Baltimore influence; and Baltimore apprehensions of county 
enmity, let the past transactions of our legislature determine. 
If ever there was a State, in which logal interests have operated 
to the general prejudice, itis the State of Maryland. All her in- 
stitutions, however general in their purposes, are but so many 
representations of sections. Her Senate, as at present organiz- 
ed, approaches more nearly to a state representation than any 
other: yet even here the shore distinctions predominate. It 
therefore becomes our people to weich well the consequences, 
which may result from the destruction of the only check in our 
government upon these, its unquestionable tendencies. 

It must be considered, that however different in its structure, 
the Senate derives its existence from the same source as the 
House of Delegates. The two houses are merely different modi- 


fications of the same right of representation. The same peo- - 


ple elect, the one to represent their local interests, and the other 
to direct these with a due regard to their State interests. The 
latter they have accomplished in the only mode consistent with 
their county rights, by devolving the selection of senators upon 
responsible electors of their own choice, precisely as the elec- 
tion of the governor is cast upon the house of delegates: and if 
it be objected that this indirect mode of election is improper, the 
objection equally requires, that the Governor should be elected 
by the people. Adopting this mode, and directing the selection 
of the senators without respect to county divisions, it was the 
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purpose of our constitution, that the senator should represent 

and protect State interests; that he should feel and respect the 

poptlar will, but not fear its hasty impulses; and that he shows 

be subject to a responsibility which, like the kindly iniluences ot 

the sun, is too remote to inflame, and yet near enough to vivily 

andimpart creative power. If these purposes be accomplished, 

the Senate is then, what it was intended to be, a check: if not, . 
the defect lies, either in the organization of the electoral college, 

or in the attributes of the Senate: and these we now proposc to 

examine. Ht : 

In the constitution of such a body as the Electoral college, the 
great desideraium is the exclusion of all sinister influences, which 
might seduce the members froia their duty to the public. In this 
as in every other agency, much depends upon a proper sense of 
accountability on the part of the agent: and this is regulated by 
the degree of his responsibility, the consequences of disregarding 
it, and the speediness of their operation. In the case of an elector 
of the Senate, all these ordinarily concur, in the most favorable 
form, to prornote the faithful discharge of his duties to his imime- 
diate constituents. He returns, as soon as the election is con- 
cluded, to the walks of private life: and is brought at once under 
the full operation of public disapprobation, if he is deemed to have 
neglected the public interests, or to have prostituted his official 
powers to the promotion of his own selfish designs. His office 
has ceased: and with it, all opportunities of employing official 
influence, to palliate offence, or mitigate the censures of his con- 
stituents. This responsibility, however, is often partial in its ope- 
ration. He selects for the whole State: and yet the manner of 
his election often leads him to conclude, that he is not responsi- 
ble to any but the people by whom he is elected. Still this ts 
not the result of the constitution, but of his own imperfect sense 
of duty. The constitution enjoins, and his oath of office requires, 
that he should select persons ‘ of the most approved wisdom, 
experience, and virtue:” and hence he is permitted the wides! 
range in his choice. If the duty thus resting upon such high 
moral sanctions be disregarded, the consequences to him who 
violates it, are at least as punitive as any which could flow 
from any other system. Yet at Jast, the most effective 
safeguard of oflicial purity, consists in the exclusion of temp- 
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tations. Men will not forsake the path of duty, if they can- 
not thus promote their selfish interests. Jn the exercise of elec- 
tive power, the station of the elector should never be the instru- 
ment by which he may advance himself to office. Here our present 
system is defective. The elector of the Senate is eligible as se- 
nator : and in the latter office he may place himself by the mere 
influence of the former. Thus temptations are held forth to make 
the obtention of the latter, the design in seeking the former: and 
when they suggest such a purpose, they tend to lead away the 
elector from the consideration of his public duties, and to prepare 
him for any arrangement which will accomplish his own election. 

There is, however, one conscquence of the election of the 
Senate by an electoral college, which all must deplore. The 
wholesome exercise of legislative power is always promoted by 
the liberty of difference, both m opinion and feeling, amongst 
the several members of a legislative body. This liberty should 
exist to such a degree, as to induce a full and impartial investiga- 
tion of the merits of every question. Collision in sentiment is 


necessary to elicit this. As with the pool of Bethesda, the’ 


troubling of its waters was required to impart to them a heal- 
ing eflicacy: so with Iegislatures, the agitation of opinion 
is necessary to the purity and propriety of their measures. 
There should never be any general or dominant feeling or 
principle of action, under which they act in blind submission, 
and without reference to the merits of the question proposed. 
The consequences of such submission are constantly Witnessed, 
in the operations of our State and national governments: and 
they cannot be obviated so long as parties exist. Legislatures 
will become instruments in the hands of a party, for the promo- 
tion of party purposes. In our State legislature, during the al- 
ternate ascendency of the two great parties, which formerly di- 
vided our State and country, we have seen each party, at moments, 


resting their decisions on questions of right, solely upon the doc-_ 


trines of political expediency. In our House of Delegates, the 
operation of these feelings was always mitigated by the manner 
of its constitution. The voice of the minority was always heard 
in it. Jts members did not, as those of the Senate, all spring from 
the same creative power. They came severally from the counties, 
and cach bore the impress of the general feeling of the county he 
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represented. In that house the propriety of measures was ¢):- 
cussed ; pecause there was always contlict of sentiment. But not 
so in the Senate. ‘he party which prevailed in the electors! 
coliege, always gave to it its own political character exclusively. 
The test of qualification was, ‘‘ will he play the partisair?”” The 
Senate was sometimes made the receptacle of political invalids 


and breken dewnr politicians, whose influence it was expedicnt, 


to revive, Gr Whose partisan services it was cenvenient to reward. 
Thus the Senate being entirely of one political complexion, be- 
came a mere political engine: and party expediency was, from 
the very manner of its constitution, the guide to its duties. Had 
the Senate been elected directly by the people, or by electoral co!- 
Jeges raised for each county or for districts, the same feeling might 
have governed, but still the minority would have been represented 
and heard in the midst ofit. Uf, however, the duration ef the 
office of senator had corresponded to that of the delegate, the total 
want of a representation of the minority in that body would mot 
have been so objectionable. But they were elected for five years. 
The feeling. under which they were elected, might be, and ofien 
was, the feeling of the State for but a very short time after their 
election ; and long before they went out of office, they were tlic 
exclusive represer:tatives of a minority. In the expression of the 
sentiments of the people, in their elections, and in their legisla- 
tive acts generaliy, they were sometimes found to a man in diree 

and wilful opposition to the well ascertained will of a majority of 
the people of the State. These days have not passed by. Party 
feeling is again upon us, and party divisions again pervade our 
State. They have returned, to bring with them in their train the 
same consequences, or at least a liability to them. The Senate 
will again be elected under the influence of the dominant party, 
who will give to it the same exclusive political character, and the 
same dull and vapid existence; and it may again become the ex- 
clusive representative of a minority. 

These tendencies might, perhaps, be obviated by an arrange- 
ment of the Senators into classes, according to the manner 1 
Which the Senate of the United States is organized; so that 
these classes should retire at different periods: and thus par- 
tial vacancies might be made to occur at least once im every 
two years, to be filled by a new electoral college. Ifthe Senate, 
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could be organized so as to correct these tendencies, one of the 
principal objections to its nght of filling vacancies in its own 
body would then disappear: but as at present constituted, this 
power puts the stamp of perpetuity upon its original form and 


character. By its aid, as the electoral college leaves the Senate, 


so the people find it at the end of its term. Such is the joint 
result of the election by the college in the first instance, and of 
the elections by the Senate to fill vacancies, that not only may 


not the breath of popular will blow too rudely upon that body, . 


but it is not even admitted to ventilate it. Under these opera- 
tions, it may remain like an Egyptian mummy, embalmed in the . 
spirit of thé college which gave it birth: and whilst every thing 
around it, has changed, has pregressed, and has adapted itself to 
the temper and circumstances of the period, it remains wrapped 
in its swaddling clothes, rigid in the form impressed upon it at its 
birth, and retaining all its infant features. 7 

_1t must be evident, also, that the great hold which the people 
have upon those, who represent them in the exercise of the elec- 
tive power, is greatly weakened, if not entirely destroyed, in the 
election of senators by the Senate. Every form of government is 
chimerical, and fitted only for the Golden Age and an Utopian 
commonwealth, which, for the proper exercise of delegated 
power, reposes implicitly upon the virtue and intelligence of the 
delegate. He must be checked by proper apprehensions, and 
impelled by proper hopes: and these can exist only where there 
is a proper sense of accountability. Yet from the manner of its 
organization, there is little to impress upon the Senate the con- 


- viction, that the office which they bestow is not their gift, but a 


public trust. Nor is this manner of appointment redeemed by 
the tendencies anticipated by the framers of our constitution. It 
was expected that persons, themselves selected for their high 
qualifications, were peculiarly fitted for the selection of their fel- 
lows. Yet, although men may beget like as an involuntary con- 
sequence, they will not always voluntarily appoint like. They 
cannot, in general, bear. ‘a rival near the throne:’’ and much 
less will they bring a rival nearit. In a small body, such as 
our Senate, its influence will generally be wielded by a few ,who 
may not desire to introduce a new member, to control it by his ta- 
Jents and virtue; and in the general, each member will be unwil- 
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ling to diminish his relative standing and influence by the capa. 
cities of those whom he may elect. The character of the elec- 


tions heretofore made by the Senate, has not realized these views: 


but has rather given additional sanction to this mode of filling 
vacancies. Yet, although the virtue and intelligence of the Senate 
have hitherto, in a great measure, counteracted these tendencies, 
they exist and will yet be felt. 

Like every other human institution, the structure of the Senate 
has, therefore, its defects. Some of them are inseparable from it: 
and to such it is but fair'to put in contrast, its peculiar merits and 
advantages. Others might perhaps be removed, bya slight change 
in the form, not conflicting with its governing principles : and to 
these, remedies should be applied. But in abandoning this organi- 
zation for one corresponding te that of the house of delegates, we 
shall destroy its eflicacy as acheck, and break down the only barrier 
against sectional and partial legislation. Ifchange shouldbe resolv- 
ed upon, the prejudicial results of an uniformity in the organiza- 
ticn of the two houses would be, in some degree, obviated, by elect- 
ing the senators for districts, composed of two or more counties, so 
as at least to produce a different combination of sectional interests 


in the two houses: and would be wholly removed, by making 


one of the houses a representation of population. The present 


constitution of the Senate is the only apology for a system cf: 


representation, by which a minority of its people have at all times 
the power to control the government of Maryland. It is due to 
the present form to remark, that from the adoption of the consti- 
tution to the prescnt day, our Senate, in the intelligence, experi 
ence, and virtue, which it has embodied, may be proudly contrast- 
ed with any legislative body of the Union. If by its fruits it 1s to 
be judged, it will not fear to come to judgment: and thus recom- 
mended, it should not be lightly abandoned. In departing from 


it,there is one safe alternative, in organizing the Assembly 


s0 as to make one house the representation of counties, and the 
other of population. Such an organization rests upon republi- 
can principles: and its results are manifest in the experience of 


our sister States. But all else will be vague and dangerous expen 


ment. The rule ‘to try all things, and hold fast to that which is 
good,” will answer better in every thing else than in governments, 


' where the people always pay the cost of the experiment. 
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CHAPTER X. 


THE POWERS OF THE GENERAL ASSEMBLY. 


_ Tue General Assembly of Maryland was instituted for the ex- 
ercise of legislative power: but as the immediate organ of the 
public will, it is clothed with various rights, not pertaining to le-_ 
gislation, and in some instances purely executive in their nature. 
Hence we distinguish ifs powers into legislative and incidental. 
In examining its legislative power, we shall consider—-(1) The 
sources and efficacy of its restrictions-—-(2) The particular restric- 
tions, under the State government, relative to the nature of this 
power—(3) Those protective of constitutional institutions—(4) 
Those flowing from the declared rights of the citizen—(6) Those 
relative to the manner of legislation. 

(1) The sources and efficacy of the restrictions upon its legisla. 
live power. 

The legislative power of the General Assembly, w hilst it cone 
forms to the objects of human government, may be said to be ab- 
solute and uncontrolled over all persons and all objects within 
the limits of the State, where it is not restricted or excluded by 


the Bill of Rights and Constitution of Maryland, or by the Consti- _ 


tution of the United States. This is not a solecism. There is a 
material difference between a power embracing all that is not de- 
mied, and one extending only to what is expressly granted. The 
government of the United States is of the Jatter description : 
and therefore its various departments can exercise only the powers 
expressly granted, and such others as are necessarily incident to 
the full enjoyment and exercise of the express powers. The State 
government, on the other hand, possesses plenary powers, limited 
only by its nature and express restrictions. This distinction 
springs from the different nature and objects of these governments. 
The Jatter was called up out of a state of nature, and established 
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over the people of Maryiand, for the general purposes of humss 
government: the former was erected over distinct and independent 
States, to concentrate their energies for their general welfare and 
defence, and to modify or control their several governments only 
so far as it was necessary for this end.- Hence our State Consu- 
tution and Billi of Rights, as reiating to a government of genera! 
powers, have not undertaken to define the cases to which the le- 
gislative power saallextend, bu thave only designated certain cases 
to which it shal! not extend, and provided for its exercise. The 
power is derived from these instruments undera general grant: and 
hence, when it was observed by the Jate General Court, ‘that 
the legislature could not rightfully exercise any power but what 
is derived from these,’ they explain this observation by the 
further remark, ‘ that although, in their opinion, the authority of 
the General Assembly was limited, yet as the powers of Jegislation 
were not particularly or specifically defined, but conferred under 
a general grant, they are subject only to such limitations as are 
contained in our form of government, and the constitution of 
the United States.” (1) 

Yet the legislation, under every government, ought of course 
to be regulated and limited by the nature of that government, and 
the objects for which it was formed. These prescribe the proper 
sphere in which it ought to move, and mark out the orbits of its 
Various powers and duties: and whenever it departs from them, 
the subjects of a government thus perverted, may rightfully return 
to first principles, and remodel or shake it off. The true object 
of all government is the protection and security, of the person 
and property of the subject. In a state of nature, every individual 
is open to the attacks of all, and has but his own energies to resist 
them: and hence men have combined into communities, so as to 
ensure to each, for ‘his defence and the protection of his proper- 
ty, the power of all his associates. This is the ‘rationale’ of hu- 
man governments; although in many it is wholly disregarded; 
and in others, much obscured by fraud, force, or accident. Their 
object being, therefore, to knit together the force of the whole 
society for the protection of the particular rights of each member, 


.{1) lst Harr. and Johns. 242 and 246, Whittington vs. Polk. 
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in subservience to the general interest, it clearly indicates a limitto 
their powers, and a restraining reason in their exercise. They are 
all at bottom social compacts, which the parties to them are not 


competent to invest with all power, and by which they have not 


in fact surrendered all natural rights. 

It requires but little reflection upon the extent of natural 
righis, to convince that they are not uncontrolled. They are all 
in subjection to the natural and revealed law of God; and the 
social rights, which are formed out of them, and constitute what 
is called “ government,” must of necessity be in like subordina- 
tion. - A government, with the fullest powers, cannot therefore 
lawfully order an act to be done, which is contrary to the essen- 
tial principles of the natural or revealed law of God: because 
they, who established it, could confer no such power. It is also 
evident, that every man must be presumed to have entered into 
society for the protection of his person and property; and that 
he carries with him, even from the state of nature, the right to 
defend these, where the laws of society cannot interpose in time 
to shield them from lawless violence. If therefore an act of Assem- 
bly should expressly deny to the subject, the right to defend the 
person against the assaults of the murderer or the brutal violator 
of chastity, or the property from the grasp of the highway rob- 
ber, it would be a manifest departure from the first principles of 
government. So also, as society is formed to preserve the rights 
of property, it can properly impair or control these, only so far 
as it is requisite for the public weifare or defence or necessities; 
and even this power should be exercised, with a due regard to 
the obligation of each member to contribute rateably for these 
purposes. The express doctrine of some of the state constitu- 

tions, ‘‘that private property shall be taken only for public uses, 
and then only upon compensation,’’ does but declare an inherent 
principle of socicty. Acts of legislation, which would arbitrari- 
ly take away the property of an unoflending citizen, and give it 
to another for his private uses, or even apply it to public uses 
without making or providing for compensation, are therefore in 
direct conflict with the nature and ends of government. These 
instances will suffice to illustrate the general character of the na- 
tural rights and obligations, which follow men from a state of 
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nature into society, to control human governments or supply 
their deficiencies. (2) 

But whilst the justice of such restrictions, and the obligation 
to respect them, are admitted, their application presents another 
and more difficult question. Limitations of power properly so 
called, carry with them a sanction and mode of enforcing their 
observance, known to, or established by the government itself. 
and are distinct from those principles of right, which can be re- 
stored only by its subversion. Are these restrictions of natural 
law, or these reservations of natural rights, as such, limitations of 
this character? The full discussion of this question would lead 
us too far from the original purposes of this work; and would at 
last be of little practical utility. Were we even for a moment 
to admit the supposition, that the Assembly would wilfully vio- 
late such obligations; the express provisions of our government 
have so fenced about the rights of the citizen, and have clothed 
them with such securities against encroachments, that usurpa- 
tion upon them can rarely, if ever, be practised. It isa well esta- 
blished doctrine of the constitution, that in construing and apply- 


“ing acts of legislation, no violation of natural: justice shall ever 


be presumed to have been in the contemplation of the legisla- 
ture, and that every intendment shall be made against it. Strik- 
ing illustrations of this doctrine may be collected, from the case 
of Dash vs. Van Kleeck, decided by the Supreme Court of New 
York, in which the retrospective efficacy of statutes was most 
thoroughly investigated and ably discussed; (3) and the case of 
Ogden vs. Blackledge, decided by the Supreme Court of the 
United States. (4) These, and the many similar cases in our 
courts, although relating to questions somewhat different, will 
warrant the gencral remark, ‘‘that statutes ought never to receive 


(2) See the very forcible remarks of Judge Chase, upon this subject, in 
3d Dallas, 383; those of Judge Patterson, in Vanhorne’s Lessee vs. Dor- 
rance, 2d Dallas, 310, and also 2d Rutherforth’s Institutes cf Natural Law, 
47; by which the doctrines of the text are fully sustained. Legislators, 
who are so fond of interfering with private rights, may employ themselves 
usefully in reading the Qist chapter of the Ist Book of Kings. 

(3) 7th Johnsou’s New York Reps. 477, and particularly the remarks of 
Chief Justice kent, in page 502. 

(4) 2d Cranch, 272. See also Ist Bay’s South Carolina Reps. 179. 3d 
Dallas, 336, Calder vs. Bull. 3d Cranch, 399, U. States vs. Heth. 


sia Sapa ate 


ehiGea SUR 


dion i aa tpi 


Cath. i ED ak ew 


ool 


Ae San | ce 


ae Spe Seth 


ee ea 


SRS SERS 


ee 3 








ow. yhoqorq rovraq to enoitalinit \noitevup: sooihib: 9 





“say od dso doidw dein to spkqinetag ound? mow soaltelb ~ ae 


‘to emoitntioiit’ dows ayy: ehtyit moda Yo anoite rrosot meg 10 


‘jows ice soveaj Liman To moitaiddy on Holishigol allen 


et dootdua ile ity qi ‘oneit’d aphwl to "ahaa aldiow! nay ‘oa eT ts aan 



































Sy "Oe 
ciliciinbbe i ba s pahainiede to. pene om 
rodinne eaoaany nolaoilyge vied? betas su sdindisin 


vigil) gaivrotao Yo shbom haa oitondaa. we enaede Hie rates be 
“Voatt taamMayerey aly cd: beovtelldiatiag ro yor trader: (ooter 


inutat Io enoltoieot skodt-ord  veoiewrdue vied gino ots Lew 
bral blow noigowp aids ‘Yo. woinenoaih tit od'T ‘antonio: | 


Js bloow fuos ahow etl to camogqing teaigind ot init 12) 06 ti 
amon ott woe ow oN ili leodasiqy lait Io 


noie (Uaioe blow: yldinveaA: os ands’ oiisogey ine ott tena e 1 
 arogeeorey swO. te auolatvouy RaotyKe gibt pauciteyitde stows 9 


badiats oven bie wroxinid oclt tovatdyit ont suodu: hooust o¢ om lem 
“aqiuen toil zinemdosowas tecioge nelivwooe dome dire sed 
“Kina How a ei 1D» vboeksonag od ages Ti glo ano coil) eam | 

vlan bias Qalimlanog dit nel deoaivenoo Galt to paiweobb 


-sleige! ott 10 woimigaronon of at need ‘oved oF borg ae 
“Ai db teniogs ohera od lads tnembasial yrore anid, ie 
oti aie oot botaallos od Ver oniniooly eid? Toveoiten 
woh To med’ oerbryae od yd bobiash aoowl A wo vee ies 
Jeont egw satinieida Yo yauolls airoaay roy oils, dotitwe rig HOE Ne 
to seta ott bas (6) phomuseib yide: ban: bahonitasvag Udgsorads, 4) 
od) lo GOD omonqua oft yd fohisob joghehdonttt ‘iy ug 
NO Ah Bdewo mance iil dt nae Asana ihe oe sapinetiin: | 


“saad ae 


“70K we govent’ e'onmodacY al sooeraited sgt to osofl) ; CAE eal 
yg cr eG ms) eabotitient wWidrady wat ie weld’ baie Ole, actlad, ne, (poet | 
@udalerged. | Vbanipteve qias ong dadd ‘art Ty avairidob: edt hoitw ww 
moedonitonidt Yolqias yao enigit oberg Aiw yalolioent Td baer od ond odee ae 
oytA Yo Soo8, Ml st Yoratqnita! 2019 ot pertbinns al Sty Nowy 
ig peienees ori) whralwoitoeg bam TT acne ph Od stoneailols AR AR ajiay 
HE /.061 setam ecthrst dioot 2 ve iat psp oegy i jdoner 68 ( oe 
HIGH 29 ested detocibasnitaueic | Moet ~ na bi 


Seem, 
SO ener renee 


Chap. X.] GENERAL SSSEMBLY. 495 


a construction, which will work a violation of natural duty or re- 
served natural rights, or will conflict with the obvious ends of 
government, if susceptible of any other reasonable construction, 


or if they can otherwise have a reasonable operation.’ This is 


a rule of constraction of common law origin, familiar to the En- 
glish courts, and prescribing the exteni to which they can go in 
controlling acts of parliament: for notwithstanding the dicta of 
such distinguished judges as Coke, Hobart, and Holt, the power 
of those courts over such acts can go no further. (5) 

The application of this ruie, so as to take away the unreason- 
able operation of statutes, has been generally the limit of judi- 
cial interference, in this country, with legislation ordaining what 
is contrary to reason and natural justice where there are no ex: 
press constitutional restrictions: and by high authority, it has been 
declared to be the utter barrier of judicial power in such cases. 
“If (says the late Judge Iredell,) the legislature of the Union, or 


the legislature of any member of the Union, shall pass a law 


within the general scope of their constitutional power, the court 


cannot pronounce it void, merely because it is in their judgment 


contrary to the principles of natural justice. The ideas of natu- 
ral justice are regulated by no fixed standard: the ablest and 
purest men have differed upon the subject; and all that the court 
could properly say, in such an event, would be, that the legisla- 
ture, possessed of an equlal right of opinion, had passed an act 
which, in the opinion of the judges, was inconsistent with the ab- 
stract principles of natural justice.”’ Yet the contrary doctrine ap- 
pears to have been held by Judge Chase in the same case; and in 
some of the states, has been sanctioned and acted upon by the 
courts. (6) In one of the more recent of these cases in the Supreme 
Court of New York, where, in justification of an alleged trespass, 
the defendant pleaded a license to enter under one of the canal acts 
and for purposes connected with the canal improvements, it was 


(5) Ist Blackstone’s Comm. 91 ; and Christian’s note, 2d Dallas, 308. 
(6) Calder vs. Bull, 3d Dallas, 399—on the other hand, see Judge Chase’s 
opinion, in same case; that of Judge Patterson, in the case of Vanhorne’s 


Lessee vs. Dorrance, 2d Dallas, 304. 20th Johnson’s New York Reps. 106. 


Ist Bay’s South Carolina Reps. 93 and 204. 2d Bay, 38, and particularly 
the remarks of Waties, J. in 2d Bay, 58. 
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ye objected to the efficacy of the act, that it made no provision for 


compensation, and the objection was sustained by the court. In 
delivering its opinion, Spencer, C. J., puts out of view the restric- 
tions of the Constitution of the United States relative to taking 
private property for public uses, as applying only to the national 
government; and those of the recent Constitution of New York, 
as not then operative. ‘But these, (he remarks,) are both de- 
claratory of a great and fundamental principle of government; 
and any law violating that principle must be deemed a nullity, as 
it is against natural right and justice.” (7) The decision in this 
case was removed to the Court of Errors, and there reversed: yet 


- even the opinion of this court, as delivered by the Chancellor, 


does not deny, but rather aflirms the general principle asserted 
below. It was considered by it, that the omision of the act in ques- 
tion to make compensation was supplied by antecedent acts; and 
that even if it were not, it would be carrying the principle too far 
‘to hold a public officer a trespasser, who enters upon private pro- 
perty by virtue of a legislative authority specially given for a pub- 


lic purpose.” Yetit is expressly declared by that cout, that there 


is in such cases an equitable and constitutional title to compensa- 
tion, which imposes an absolute duty on the legislature to make 
provision for it, where they authorize an interference with private 
property; and they say further, “that perhaps in such cases, the 
exercise of the power might be judicially restrained, until an op- 
portunity was given to the party injured, to seek compensa- 
tion.” (8) ie 

For precedents to sanction such an exercise of judicial power, 
we would look in vain to the country from which we have deriv- 
ed most of our Jegal doctrines. Much has been said of the Eng- 
lish Constitution: and from the application of the term, we might 
sometimes infer, that under the English government, as under 
our republican governments, there are certain fundamental prin- 
ciples and institutions, and rescrved powers, over which parlia- 
ment has no control, or which are at least above the reach of 
ordinary legislation. Yet in this point of view, England has no 


(7) 20th Jobnson’s New York Reps. 106. 
(8) Same, 744. 
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constitution. Certain established principles of government, and 
long enjoyed and therefore prescriptive privileges, may be styled 
“The Constitutional rights of the English people:” yet there are 
none so sacred, as not to be within the reach and at the mercy of 
every Parliament of Great Britain. But in our country, the ‘so- 
cial compact and its restrictions, are not merely the speculations 
of philosophy, or the fictions of law. They are living, and ever 
active, in allour state constitutions. In these are embodied, the 


_ standards of public and private rights, and the clements of pub- 


lic power. From them all authority is derived, and by them must 

its exercise be justified. ‘To apply to them the lanouage of qur 

Court of Appeals, in reference to our own State government, 

“they are the immediate work of the people in their sovereign 

capacity, and contain standing evidences of their permanent 
will. They portion out supreme power, and assign it to diffe- 
rent departments, prescribing to each the authority it may ex- 
ercise, and specifying that from the exercise of which it must 
abstain. he public functionarics move then in a subordinate 
capacity, and must conform to the fundamental laws or prescripts 
of the creating powcr. When they transcend defined limits, 
their acts are unauthorized, and must necessarily be viewed as 
nullities.” (9) In conformity with these principles, public acts, 
which transcend the express limits of our constitution and bill of 
rights, are void, and will be so pronounced by our courts. These 
instruments are acknowledged standards, to which the courts 
may bring every exercise of power; and in the application of 
them, where is the distinction between acts which conflict with 
their express declarations, and those which are at war with their 
whole nature and ends? The latter are continually brought into 
view and considered by the courts, in construing and applying 
the Constitution and Bill of Rights: and why may they not also 
be applied to acts manifestly violating the fundamental and un- 
changeable principles of naturallaw? Where natural rights have 
been recognized by ourlaws, or the decisions of our courts, they are 
surely entitled to all the immunities of such rights. The objection 
as to their uncertainty then ceases; and the courts, in protecting 


(9) Ist Gill and Johnson, 472. 
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them against usurpations, do but declare what has been previously 


admitted, that they were not merged in the government. The right 
of self defence is one of this description. It has been constant- 
ly acknowledged and acted upon, not, in our apprehension, as a 
common law principle, but as an admitted natural right: and if 
it were expressly denied by an act of Assembly, it would be difii- 
cult to maintaim, tat the courts conld not protect it even against | 
such a violation. The subject admits of many other illustrations 


-Which it is not-nevessary to pursue. It relates to questions not 


likely to occur in our experience: but itinvolyes considerations, 
which our legislature should have constantly in view. The ob- 
jects of government, and the impartial dispensation of its bene- 
fits and burdens, are to it rules of action which, although laws 
may not enforce, yet duty enjois. 

The express restrictions upon the powers of the General Assem- 
Lly flow, either from the Constitution of the United States, or 
from our State Constitution and Bill of Rights. Those arising from 


» the former apply to State authorities generally; and we shall 


therefore defer their consideration, until we come to treat of the 
adoption and obligations of the Federal government. Before 
considering those incorporated in our form of State government, 
it may be proper to premise a few remarks upon their general 
nature and efficacy. 

Our State Constitution and Bill of Rights are the repository of 
the fundamental principles and institutions of our government: 
and if they had uot expressly reserved the power of amending 
or altering them, it could not have been exercised under the go- 
vernment, but only by the people in their sovereign capacity. 
Such is the character of several of the State Constitutions, which 
of course can only be amended by special conventions consti- 
tuted by the people for that purpose. Our constitution has, how- 
ever, reserved this power, and prescribed a mode of exercising if, 
which was intended to obtain the results without producing the in- 
convenience of special conventions, and perhaps also to perpetu- 
uate the equality of county representation, and the relative politi- 
cal power of the two shores. It enacts, that no part of the Consti- 
tution or Declaration of rights shall be altered or abolished, ex- 
cept by a bill for that purpose passed by the General Assembly, 
and published at least three months before a new election of 
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delegates, and confirmed by the General Assembly at the session ° 


next after such new election; so that the confirming bill must 


Es 


always be passed, if at all, by a new house of delegates, elected — 


immediately after the proposed amendment is submitted to the 
consideration of the people, and at its first session. But when- 
ever such bills propose alterations or amendments in any part relat- 
ing particularly to the Eastern Shore, it 1s further necessary that they 
should be passed in the first instance, and afterwards confirmed, 


by the votes of two-thirds of all the members of each house of . 


Assembly. (10) Such being the extent of these restrictions, it 
is scarccly necessary to remark, that all laws not thus passed 
and confirmed, which violate or conflict with them, are abso- 
lutely null and void so far as they do violate or conflict with 
them, and will be so declared by our courts. For many years 
after the adoption of the constitution, the power of the courts 
to declare such acts void was not placed beyond the reach of 
doubt: (11) but it was at length fully affirmed by the General 
Court, in 1802. (12) From that period until the present, it has 
remained unquestioned; and has been twice exercised by our 
highest court. (13) The necessity of such a power residing 
somewhere, must be manifest to all: for without it, constitution- 
al restrictions would have been nullities. Existing as a mere 
check, it could not have been so properly entrusted to any of 
our public authorities as to the judiciary, for its independent and 
impartial exercise. But it belongs to our courts, not as a power 
to control, but as a duty to be performed. To the authority of 
the constitution and bill of rights, as the fount of our govermn- 


ment and institutions, and the supreme law of the land, they are . 


bound to defer; and they cannot in consistence with their official 


} gpiigations, give eflicacy to unconstitutional laws. (14) 


* (2) The. particular restrictions under the State government, rela- 
tive to the nature of this power. 
Tt is now almost an axiom in the philosophy of governments, 


(10) Const. art. 59. 

(11) See 3d Harr. & McHenry, 108 and 169. 

(12) Whittington vs. Polk, Ist Harr. & Johns. 242, 

(13) Dashiell vs. The State, 6th Harr. & Johns. 2703 and Crane vs. Me- 
ginnis, Ist Gill & Johns. 464. 

(14) 3st Gill & Johns. 472; and 2d Bay’s Scuth Carolina Reps. 61. 
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. that the chief safeguard of liberty under them, consists in the 4 

separation of the three classes of powers, the Legislative, ts ‘ 


Executive, and the Judicial. This principle is recognized by 
’ most of our State governments, as one of vital importance : and 
rests upon reasons familiar to the American people. It is our 
purpose, in that part of this work which treats of the organization 
of the supreme executive power, to investigate the origin and 
objects of this principle in republican governments, and to inquire, 
if it demands not only a separate exercise of these powers, but 
also the distinct aud independent organization of the departments 4 
by which they are severally administered. It will suffice here to 
remark, hat their distinct exercise is fully secured by our Bill of 
Rights, which declares “ that the legislative, executive, and judi-+ 


SHAN ea RSC & 


cial powers of government, ought to be forever separate and dis- . 
| tinct from each other.” (15) if : 
| This doctrine does not refer to the organization of these de- ; 

partments of power: nor is it a mere recommendation to them, to E 

observe the purposes of their separate existence. It isa positive 


Meee 


inhibition, referring directly to the exercise of these three classes 
of powers, and restraining, by all the eflicacy of the constitution, 
those who administer any one class of, them from attempting to 
excrcise the powers which belong to either of the others. Nay, 
more; it denies to tle legislature, the nght to confer upon the ad- 


rs 


ministrators of legislative, executive, of judicial power, any au- 
thority not belonging to the class of cpowers, for The exercise of @ 
which they were created: and therefore, any act of Assembly, 
which exercises judicial or executive power, or confers upon the 
Judiciary, either legislative or executive power, or upon the /ixecu- 
tive, either judicial or legislative power, is absolutely void, and 
will be so declared by the courts. These doctrines are fully sus- @ 
tained by the recent decision of the Court of Appeals, in the cas 
of Crane vs. Meginnis, at June term, 1829: in which a section 
of an act of Assembly was, declared unconstitutional and void, 
because it was an exercise of Judicial power. (16) 

Hence the Gencral Assembly (except in the cases permitted by 
the Constitution, which will appear at the close of this chapter) : 
can exercise no power but what is legislative in its nature: and i 


(15) Decl. of Rights, art. 6th. i 
(16) Ist Gill and Johnson, 464. See also, 5th Har, and Johns 304. 
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all its acts beyond the appropriate sphere of legislation, are null 


_and yoid. Its power is simply to designate civil richts‘and reme- 


dies, and to propound rales of action to the citizen: whilst the 
enforcement of these beiongs to the other departments of the 
government. ‘Thus considered, it renders easy the application 
of this general restriction 10 particular cases, as they may arise. 
The distinction between !cgislative and executive power, 1s too 
obvious to require comment. That which separates legislative 
from judicial power, is often faintly defined, and is most likely to 
be overlooked. Yet there are two general principles, relative to 
the two great functions of the judiciary, by the application of 
which to any Act, the piesense of judicial power is easily ascer- 
tained. 

To enact laws, is the province of the Legislature : to construe, 


interpret, and apply them, is the office of the Judiciary. The 


former determines what the law shall be: the latter declares 


what itis or has been. ‘Therefore, all acts of Assembly, which 


attempt to alter or contrel the construction of antecedent laws, 


are exercises of judicial power, and are wholly inoperative for 


such purposes. The Assembly may alter or repeal laws : but it 
cannot, by its interpretateus affect their antecedent operation: 





and hence, although such Abts may operate as new laws, from 
the time of their passage, upon all future cases, they cannot aflect 
the Panetta Acts as to cases which have ana ge Oc- 
curred. (17) — 

To the Legislature it belongs, to define civil rights and devise 
remedies for their protection, to prescribe rules of conduct to the 
citizen and punishments for their violation: to the Judiciary, to 
apply these remedies, and adjudge these punishments. From 
these distinctive features of their functions, we may collect the 
general principle “that wherever a right exists, for which the laws 
‘have assigned a remedy to be sought through the courts of justice, 
any act of the Assembly, taking the remedy into its own hands, 
and prescribing the redress to be made, is an exercise of judicial 
power, and as such is unconstitutional and void.” This principle 
will be found to be fully sustained by the case of Crane vs. Me- 
ginnis ; although in that case, the Court of Appeals did not un- 


(17) See 2d Cranch, 276, and 7th Johnson's N. Y. Reports, 492, 494, 498, 
and 508, 
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dertake to define judicial power generally, but simply declared, 
that the particular exercise of power under their consideration, 
was judicial in its nature. Yet from that particular instance, we 
may collect this general principle of such extensive application. 
The Act in question in that case was an Act of divorce, by one 
section of which the husband was required to pay over a certain 


annual amount for the support of his wife. Upon a full examina- 


tion of the power to divorce as ever exercised in this State, it was 
determined by the court, that it was here a legislative power, but 
did not draw after it, as its necessary incident, the night to allow 
alimony: and that the suit for alimony in this State, as in Great Bri- 
tain, was a distinct rernedy from the proceedings for divorce, had 
been so considered before the Revolution, and was now expressly 
recognized as such by the Act of 1777, investing the Chancellor 
with jurisdiction over such suits. ‘* We cannot bring ourselves to 
doubt (say they in conclusion,) that if Mrs. 41. had obtained simply 
an act of divorce, she might have recovered, having merits, a main- 
tenance suitable to her condition in life, and to quadrate with the 
situation of her husband, by a bill in Chancery, or an application 
to the Equity side of Kent County Court. Ifshe could have been 
thus redressed by an exercise of judicial,authority, we would ask, 
is it not fair to conclude that the redress granted to her by the 
legislature is an exercise of Judicial authority?’ (18) Yet this 
principle must be confined to the administration of remedial 
power by the legislature itself: and cannot apply to Acts, which 
merely transfer that power from one tribunal to another, or dele- 
gate it for a particular case to a special tribunal: or which rein- 
state a judicial proceeding, or restore a remedy through the Courts 
after it has been lost. Such Acts as the latter, are only exercises 
of its unquestionable power to prescribe and modify civil reme- 
dies, and are essentially distinct from those by which the legisla- 
ture itself undertakes to administer them. (19) 


(18) See Ist Gill and Johns. 475. 

(19) See the cases of Garretson vs. Cole, 1 Harr. A Johns. 391, 
Gover vs. Hfall, 3d Harr. and Johns. 49. Yet the latter exhibits a strong case 
oflegislative interference, which can scarcely be sustained even upon tc 
doctrines of the text, although it was acted upon by the Court of Appeals. 
It was a case from Chancery, in which the original decree of the Chancellor 
was reversed by the General Court, and the case remanded under its decree. 
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(3) The restrictions protective of constitutional institutions. 

It is unnecessary, in this place, to enumerate the several offices 
established. by our constitution, or for which it has provided a 
manner of appointment, or prescribed powers and duties. This 
belongs more properly to the history of the origin and nature of 
these offices, from our several examination of which it will ap- 
pear, in what instances, and to what extent, they are Constitutional 
Institutions. For our present purposes, it is only necessary to illus- 
trate the extent, to which such institutions generally are protected . 
by the constitution from the ordinary legislation of the Assembly. 

‘All State offices, which are not established or recognized by 
the constitution, but have been introduced upon common law 
principles and as common Jaw institutions, or established by acts 
of Assembly, and rest upon the latter for their existence and 
powers, are wholly under the control of the Assembly, and may 
be abolished or modified at pleasure by its ordinary acts. Itis also 
competent to the Assembly in creating a new oflice unknown to 
the constitution, to give it any form, or prescribe any mode of 
appointing to it, which docs not interfere with the express consti- 


tutional powers of other officers. If the constitution simply es- 


tablishes an oilice, and does not determine its tenure or powers 
and duties, nor designate the manner jn which its incumbents are 
to be appointed; the office cannot be abolished except by an 


amendment of the constitution, but in all other respects, it is sub- 


ject to the operation of mere laws. If the constitution has not 


only established or recognized the dfficc, but has also determined 
its tenure, or designated the manner in which the officer to fill 


In Chancery, a new decree was then made, conforming to that of the 
General Court, from which appeal was again prayed, and the cause re- 
moved to the Court of Appeals : and whilst there pending, for reasons which 
it isnot necessary to detail, an act of Assembly was passed, by which the 
Court of Appeals was directed to take up the case de novo, and to deerce 
as if no decree in the case had ever been made by the General Court. The 
result of the case was, that the original deerce of the Chancellor, which had 
been reversed by the General Court, was afirmed by the Court of Appeals : 
but the report does not show whether this was an exercise of power under 
the act of Assembly, or one to which the Court of Appeals considered them- 


selyes competent without any such act. The Act in question, was in effect 


the reversal of a judicial decision : and as such, savors strongly of judicial 


power. See, however, the remarks of Spencer, J. in 7th Johns. N. Y. Re- 


ports, 491. 
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it shall be appointed, either naming it particularly, or embracis# 
it under general terms, applicable to it as an existing office at the 
time the constitution was established, the tenure and manne: 
of appointment are constitutionally protected, as well as the 
office itself. But to all offices, the Assembly may, by ordinary 
acts, attach new powers and duties, provided they conform to the 

nature of such offices, as judicial, legislative, or executive, and do 
not conflict with their constitutional obligations. These general 
principles, which are collected from the past and most approved 
constructions of our constitution, will readily determine, in any 
case, the extent of this class of restrictions upon the powers of 
ithe General Assembly. (20) 

(A) The restrictions flowing from the declared rights of the cili- 
zen. 

Our Constitution and Bill of. Rights, alike those of the sister 
States, embody many political truths, which ought to be received 


(20) Ist H. and Johns. 249 ; Sth H. and J. 304; Opinion of Luther Martin, 
(when Attorney General) to the Governor and Council, in Council Cliatater 
Records of January and April, 1819. See also the Opinion of Lord Chief Jus 
tice Willes, in which he maintains that notwithstanding the charter power of 
the proprietary to appoint all officers of the province, it was competent to the 
Assembly, in creating a new office, to vest the appointment elsewhere. 
(Journal of House of Delegates of 23d March, 1760, and supra 310.) This 
general proprietary power, is analogous to that of the Governor and Council, 
under the 48th art. of the Constitution, to appoint all civil officers of the yo- 
vernment: and the references above given, and particularly the opinion 
of C. J. Willes, fully sustain the position of the text, that such general ap- 
pointing powers do not exclude the Assembly, in creating a new office, from 
prescribing a new mode of appointment. It seems, therefore, that the scve- 
ral acis of Assembly, establishing Boards of county Commissioners, in licu 
of the Levy. Courts, and giving to the people of the counties in which they 
are established, the right of electing them, do not infringe the constitutional 
powers of the Governor and Council. 

It will be scen hereafter, that a similar construction has been given to the 
sith article of the Const., excluding delegates, &c. from holding other offices 
of profit : which rests for its sanctions upon the high authority of Mr. Pinkney 
and Mr. Martin. If it be admitted that general restrictions intended to secure 
the purity of office, do not apply to new and local offices, as not being with! 
the contemplation of the constitution: it is much more manifest, that the 5e"e 
ral appointing power of the constitution does not necessarily attach to ter, 
so as tocxclude any other mode of appointinent provided for them by the legis- 
Jature at the time of their creation. 
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as maxims in all republican governments, but are not sufficiently 
definite to be regarded as imperative restrictions. Such general 
doctrines are not without utility. They illustrate the powers of 
government by its nature and ends: and present these constant- 
ly to the view of men in authority. But many of them are too 
indefinite to answer the purposes of standards, by which the con- 
stitutionality of acts can be tested. Culling from them such as 
will answer this purpose, and classifying them according to their 
objects, they will be found to relate, principally, to the purity of 
criminal prosecutions—the protection of the nights of con- 
science—the just distribution of taxation—the subordination of 
the military—and the liberty of opinion. 

In all ages, prosecution for alleged crimes has been the great 
engine of tyranny. Arbitrary power always secks to cloak its 
vengeance under the mantle of justice, and to make the dispen 
sations of the law, the ministers of its own ambitious or malignant 
purposes. As in this mode the liberties of the subject are most 
easily approached, and are here most open to attack, it should 
be the first aim of every government, to give certainty to the 
character of criminal offences, and to surround the proceedings 


in criminal cases with every possible security for the protection . 


of the innocent. Offences should be well defined: punishments 
should be as lenient as is consistent with their proper object, 
the welfare of society, and proportioned by law, as far as practi- 
cable, to the enormity of the offence: the tribunals to ascertain 
the existence of crimes should be above all influences, except the 
authority of the law, and the dictates of their own judgments: 
and the alleged offender should be clothed with every power and 
privilege, which might be necessary, in any event, to the vindi- 
cation of innocence. When the criminal code of any country 
wears this character, the chief dangers to civil liberty are remov- 
ed; and arbitrary power, if it would reach it, can approach only 
in its naked deformity. Hence the anxious care of our'form of go- 
vernment, in reference to criminal prosecutions. It expressly 
denies to the Assembly the power to pass any ex post facto 
laws in criminal cases; of which nature are all laws operating 
upon acts committed before their passage, cither so as to render 
them criminal although innocent at the time of their commission, 
or to increase the degree or change the nature of their punish- 
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ment, if originally criminal. lt prohibits all Acts, which woul’ 
attaint particular persons of treason or felony, or forfeit any par: 
of the estate of any person for any crime except murder or trea- 
son against the State. All general warrants to search suspected 
places, or to apprehend suspected persons, without particularly 
naming or describing the place or person, it pronounces illegal ; 
and all warrants, without oath or affirmation, to search suspect- 
ed places, or to seize any person or property, it denounces as 
grievous and oppressive; and therefore it prohibits the passage 
of any Acts, which would authorise them. It expressly declares 
the constitutional right of the citizen, in every criminal prosecu- 
tion, to be informed of the accusation against him, to have a 
copy of the indictment or charge in due time (if required) to 
prepare for his defence, to be allowed counsel, to be confronted 
with the witnesses against him, to have process for his own wit- 
nesses, to examine the witnesses for or against him on oath or 
affirmation, to have a speedy trial by an impartial jury, and not 
to be convicted without their unanimous consent. Any Acts 
which violate these well defined privileges, are unconstitutional 
and void. (21) 
The right to worship God according to the dictates of con- 

science, isthe natural right of every human being, which God 
himself has sanctioned, and human laws cannot justly impair. 
Hence, our Bill of Richts expressly prohibits the passage of any 
law, which would molest the person or estate of the citizen, on 
account of his religious persuasion, or profession, or practice ; 
unless, under color of religion, he disturbs the peace, good order 
or safety of the State, or infringes the laws of morality, or injures 
others in their natural, civil, or religious rights: yet even in such 
cases as the latter, the power of the Assembly is restricted to 
the suppression of such abuses. It also denies to the Assembly 
the power to compel any person to frequent, or maintain, or con- 
tribute to maintain, unless on contract, any places of worship, 
or any ministry. (22 | 

(21) Bill of Rights, articles 15th, 16th, and 19th, as amended by the act of 
1817, chap. 61, 23d, and 24th. Although the constitutional power to fer- 
feit the property of the offender, in cases of murder and treason, still exists, 
yet all forfeitures are taken away by the act of 1809, chap. 138, sect. 10. 

(22) Bill of Rights, article 33d, as amended by the acts of 1809, chap. 
167, and 1810, chapter 24., Before the amendment of 1810, the Gene- 
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~~ The distribution of the burdens of government, in proportion 


to its benefits, is one of the-mest obvious dictates of justice; 


yet it is difficult to lay down any general rules, by which this pro- 
portion can always be estimated and preserved, in the imposition 
of taxes. To arrive at it as nearly as possible, our Bill of Rights 
expressly prchibits the imposition of any poll tax, and adopts as 
the general principle cf State taxation, the dectrine ‘that every 
person ought to contmbufe to the public taxes, for the support of 
‘government, according (o his actual worth in real or personal 
property within the State.’ Although the latter rule is not 
sufficiently definite to guard against oppressive distinctions, 
resulting from a system of taxation purporting to be based upon 
it: yet it cannot be doubted, that any system, which expressly 
adopts any other rule of taxation, is unconstituticnal and void. 

(23) : 
In every government, the seul of the military to the civil 
power, is one of the greatest securities of the citizen. The 
rule ‘inter arma silent legs,” can apply only to cases of extreme 
exigency; and in all other cases, the laws themselves should never 
sanction a violation of private rights, or a departure from the or- 
dinary forms of judicial proceedings. Our Bill of Rights has, 
therefore, not only affirmed the gencral doctrine, that the military 


- should always be retained in strict subjection to the civil power; 


but it also expressly prohibits all laws, which would subject to 
martial law, any but those in the regular service of the State, or 
militia men when in actual service, or which would authorise the 
quartering of any soldier, in time of peace, in any house without 
the consent of the owner. (24) 

The privilege of discussing freely, and resisting by remon- 
strance, all public measures, is an essential right of the citizen 
under every free government. Our Bill of Rights, therefore, 


ral Assembly had the power of imposing a general and equal tax for the 
support of the Christian Religion, reserving the right to every individual of 
appointing the payment of any such tax collected from him, to the support 
of any particular place of worship or minister, or for the benefit of the 
poor of his own denomination, or of the poor in general of any particular 
county : but this power is wholly taken away by that amendment. 

(23) Bill of Rights, art. 13th. 

(24) Bill of Rights, art. 27th, 28th, and 29th. 
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declares ‘that the liberty of the press ought to be inyio}s! ly 
preserved :” and guarantees to every citizen, the right of petition- 
ing the legislature for the redress of grievances in a peaceable 
and orderly manner. (25) 
(5) Those relative to the enactment and publication of laws. 
The manner of originating and passing bills or resolutions, in 


each House of Assembly, is determined by its rules; which - 


have full control over al! that relates to the mere forms of pro- 
ceeding. The Constitntion only prescribes the enacting style of 
Jaws, and directs the manner in which they shall be authenticated, 
published, and recorded. All bills passed by the General As- 
sembly, when engrossed, shall be presented by the Speaker of 
the House of Delegates, in the Senate chamber, to the Governer, 
who shall sign the same, and aflix thereto the great seal of the 
State. They are then recorded, and certified to the counties. The 
original place of record was the General Court office, from which 
it was transferred, upon the abolition of that court in 1805, to 
the office of the Court of EUG for the Western Shore. (26) 


(25) Bill of Rights, art. 11th if ‘38th. 

(26) For the speedy and general circulation of the acts, ye eolutions, and 
journals of each Assembly, our laws have made the fullest provision. 
As soon as they are recorded and published, one copy of the acts and 
resolutions is certified under the great seal-of ihe State, to every county, 
agreeably to the requisitions of the 60th Article of the Constitution, and 
the Act of 1715, chapter 25: and the copies thus authenticated, are there- 
fore evidence of all laws, whether private or public. Onecopy of the laws, 
and the votes and proceedings of each House, are also annually printed 
for, and transmitted to, the governor, each member of the executive coun- 
cil,each judge of the courts, the attorney general, register in chancery, 
each treasurer, each register of wills, each sheriff, the commissioners of the tax 
and trustees of the poor for each county, and the directors of the penitentiary ; 
one copy of the yotes and procecdings to the clerk of the Court of Appeals ; 
and one copy of the laws, and four of the yotes and proceedings, to the 
clerk’s office of every county—1790, chap. 51?; 1825, chap. 78 ; Resolution 
7Ath of 1827 ; 12th of December session, 1828 ; ber 62d of December session, 
1829. 

The manner of printing them is prescribed by the 64th Resolution of No- 
vember session, 1511 ; and the printing is now generally done under contract 
with the Legislature, upon proposals. Until 1812, the printing was done by 
a salary ofiicer, who was called the printer to the State, and whose salary was 
regulated every vear by the annual Act for the payment of the civil list; 
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The incidental powers of the General Assembly. 


These are powers of appointment and removal, the nature 
and objects of which willbe particularly examined, in connexion 
with the history of the several oflices to which they relate. It 
will therefore be sufficient, in this place, to denote these offices: 

The General Assembly clects, annually, the Governor and 
Executive Council of Maryland. (27) 

It has the power of appointing the Senators to vepresent this 
State in the Senate of the United States; but where vacancies 
occur during its recess, they may be filled, until its assemblage, 
by the appointment of the governor and council. (28) 

It has, virtually, the power of appointing all Registers of Wills, 
by its right of recommending imperatively to the governor and 
council, the person to be commissioned: but the latter have the 
same power of filling vacancies in the recess, asin the preceding 
instance. (29) 

It has also the power of appointing Bank Directors to represent 
the stock of the State in several of the State Banks. (30) 

It may demand the removal of the Attorney General of the 
State, or of any Judge of any of the county courts; but in cases 
of the latter kind, the address of the Assembly to the governor, 
requiring the removal, must be adopted by the votes of two-thirds 
of all the members of each house. (31) 


’ 


The time and place of meeting of the General Assembly. 


The regular sessions of the General Assembly are annual, and 
commence on the last Monday of December in every year. The 


but since that period it has been done by contract at each session, sometimes. 
made by committees of the Legislature, and sometimes by the executive, 
under the authority of an_ actor resolution. See Chandlervs. The State, 5 
Harris and Johnson, 284. 
27) See 2d volume, chapter, ‘of the Governor and Council of Maryland.” 

(23) Constitution of U.S. art. Ist, supra 3d, and 2d volume, chapter, 
“of the adoption and obligations of the Federal Government.” 

(29) See 2d volume, chapter, “ of the office of Register of Wills.» 

(30) See 2d volume, chapter, “of the Treasury of the State.” 

(31) See 2d volume, chapters, “of the office of Ittorney General,” and “of 
the County Courts.” 
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time of assemblage was originally, the first Monday of Nover. 
ber: bui in 1812 it was changed to the first Monday of Deceinber: 
and in 1824 to the last Monday of December. (32) 

Jt may also be convened py the Governer, with the advice of 
his council, ai any period, upon giving not less than ten days 
notice; and where the two houses have adjourned to different 


». days, the Governer may convene the Assembly on either of these . 


days, or any intermediate day. (33) 

The sessions of Assembly are held at the city of Annapolis, 
which has remained the seat of the State Government, without any 
constitutional security for its continuance as such, ever since 
the adoption of the State Constitution. 


(32) Constitution, art. 23d, as amended at first by the acts of 1811, 
chapter 211, and 1812, chapter 129, and afterwards by the acts of 1823, 
chapter 111, and 1824, chapter 73. 

(33) Constitution, Act. 29. 
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CHAPTER XL. 


THE SEVERAL POWERS OF EACH DOUSE OF ASSEMBLY. 


Or the powers and privileges severally possessed by the Sen- 
ate and the House of Delegatcs, there are some, which are com- 
mon in their kind to both, and only several and exclusive in 
their exercise: and others, which are peculiar to one or the 
other both in kind and exercise. Those, which are in their kind 
common to both houses, relate to—(1) Their several organiza- 
tion—(2) The obtention of information for the discharge of their 
official dutics—(3) Their right of self-protection. : 

(1) The powers relative to their several organization. 

Each house has the exclusive right to judge of the elections 
and qualifications of its own members. Hach house shall ap- 
point its own officers, and settle its own rules of proceeding. 
Keach house shall choose its presiding officer; who, in the House 
of Delegates shall be styled ‘‘the Speaker,” and in’ the Senate 
‘the President.’ In each house, a majority of its members, and 
its presiding officer, are necessary to make a quorum for any act 
except that of adjourning. Each house may adjourn itself: but 
if the two houses adjourn to different days, the governor shal! 
appoint and notify one of those days, or some intermediate day, 

as the day of meeting: or he may, by the advice of his council, 
convene the Assembly at any time before the time to which it 
has been adjourned, upon giving not less than ten days notice: 


but he cannot prorogue or dissolve it under any other circumstan- 


ces. Each house may propose to, and receive from the other, bills, 

resolutions, and other legislative acts: and may assent, dissent, or 
propose amendments, except as tomoney bills, which can neither 
originate in nor be amended by the Senate. (1) 


(1) Const. arts. 8th, 9th, 10th, 20th, Qlst, 22d, 24th, and 29th. 
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The propriety of the regulations, relative to the appoint. 
‘ment of their officers, the transaction of their business, and tie 
determination of iheir respective rules of proceeding, is too ol:- 
ous to require comment. The power of each house to judge of 
the elections and qualifications of its respective members, is 
vested in them of necessity. It must exist somewhcre. With- 
out it, it would be useless to create qualifications, and preserile 
rules of proceeding. in the election of Senators and Delegates: 
and it could not be vested im the legislature collectively, as 1% 
would then conflict with the separate and independent existence 
of the two houses; and would impair their eflicacy as mutual 
checks, by cnabling either to control or affect the organization of 
the other. In determining upon the qualifications of their mem- 
bers, the houses of Assembly can have but little difficulty. These 
are so fully and clearly defined, that he who runs may read aud 
apply them. Questions as to the proper conduct of elections, 
are more einbarrassing. ‘The manner of proceeding is, it is true, 
as well defined as the qualifications: but the difficulties as tothe 
former, consist in determining with what strictness its regulations 
must be adhered to, and when the non-observance of them wii] 
vitiate the clection. The competency of the voter, and the 
authority of the persons holding the elections and receiving the 
votes, are essential te the validity of the vote. This, as a gen- 

eral proposition, is undeniable: yet doubts often arise from its 
particular application. ans 

The sufliciency of the authority by which elections have been 

conducted, has been frequently drawn into question, by cases in 
which the judges or clerks of election, although properly ap- 
pointed, did not qualify in the manner required by law, and by 
defects in the returns of elections. The doctrine of the present 
day is, that mere omissions or informalities of this kind will not 
invalidate the election: and that the people shall not be disfran- 
chised, by the neglect of those who are competent to hold the 
elections. A contrary doctrine would certainly open the door 
to the grossest frauds, in warmly contested elections: as it would 
enable those who hold them, by the wilful disregard of their 
duties, to annul such elections at their pleasure. Defects in re- 
turns, especially, should, at all times, be open to amendment 
according to the fact. 
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In deciding upon the sufficiency of the vote, doubts often 
arise, as to the residence of the voter, and the designation by the 
ballot of the purpose of the vote and the person voted for. 
When such cases occur, they sometimes give rise to further 


difficulties in determining the proof admissible and sufficient in 


them—the admissibility of parol evidence, to prove what the 
ballot was, or to help out an insullicient designation of its pur- 


pose—and the power to compel the voter to testify for whom 


he did vote, or, in the absence of his testimony, to introduce se- 
condary evidence. ; 

The ballot, agreeably to the requisitions of the act of 1805, 
must have written, or printed thereon, the name of the person 
voted for; and it must plainly designate the purpose. Some- 
times the ballot does not exactly apply to the person for whom it 
was intended; sometimes it is ambiguous, and will apply to two 
or more persons of the same name; and sometimes it appears 
to. apply exclusively to another. In all such cases, without re- 
quiring that precise description which is reqnisite in a declara- 
tion or an indictment, the object should be, to discover the in- 
tent of the voter, and to effectuate it wherever it can be ascer- 
tained with reasonable certainty. Itis difficult to lay down any 
general rules upon this subject. They must often be framed pro 
re nata; and circumstances, which have but little weight in 
themselves, are often rendered powerful by combination with 
others. Where the vote can apply only to one eligible person, 
or only one known as a candidate, there is a reasonable certainty 
that it was intended forsuch person. Such was the doctrine of the 
House of Delegates, in the case of Dashiell, at December session, 
1823; andin that of M‘Neill, at December session, 1829. As to 


the purpose of the ballot, the act requires simply, that it shall be 


plainly designated. The usual mode of designation is by a written 


_ or printed heading, setting forth the object; but the act does not ap- 


pear to render this the exclusive mode. In the case of Travilla, 
before the House of Delegates, at December session, 1829, 
it appeared that there were several ballots, which had the head- 
ing, “or Congress,” and immediately beneath it the name of 
a gentleman who was a candidate for Congress: and below his 
name, the names of T’ravilla and others, separated only by a line. 


The persons, whose names appeared below this line, were ean- 
65 
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didates for the Assembly when the ballot was given: and tie 
House of Delegates held, that this fact, taken in connexion wih 
the fact that they were not candidates for Congress, made the line 
a sufficient identification of the purpose. ‘There were but two 
elections then held: viz., for members of Congress, and members 
of Assembly. The vote was given with reference to one of these 


elections. The separation by the line from the name of the per- - 


son voted for as a candidate for Congress, and the fact that they 
were not candidates for Congress, but were for the Assembly, 
were held suflicient to establish, with reasonable certainty, that the 
vote was given to them for the latter purpose. Where there ere 
no such explanatory circumstances, and more persons are named 
for any one office than the party had a right to vote for, the 
ballot as to this is void. 

The residence required, is nota continued, uninterrupted resi- 
dence in fact. A mere temporary absence from the State or 
county, or a sojourn elsewhere, will not deprive the party of his 
vote. Residence cannot be thus lost. If there be the intention 
io return, clearly manifested: and it appears, that there was no 
design to change the residence in going out of the state or 
county, the person remains, in conteniplation of law, a resi- 
dent, notwithstanding his absence or sojourn elsewhere.— 
Whilst this intention continues, no length of absence will work a 


loss of residence: and in ascertaining it, the judges of election 


may, and do examine, on oath or affirmation, the voter himse!f; 
and may also call in aid, his conduct and declarations at the time 
of going out of the state or county, as furnishing the best illustra- 
tions of his intention at that time. (2) _ 

The right to require the voter himself, in contested elections, 
to disclose his ballot, and the propriety of receiving his testimo- 
ny, or that of any other person, for that purpose, were much 
discussed in the case of the Calvert election, at December session, 
1819, and of the Annapolis election, at December session, 1825: 
in each of which cases they were contended for, as necessary t0 
purge the polls. In the first mentioned case, it was solemn!y 
decided by the House of Delegates, that it had the power to 
coerce any person, who voted at an election, and was proved not 


(2) See 2d Harris and Johnson, 388 and 395. 5th Harr. and Johnson, 97. 
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to be a qualified and tegal voter, to give evidence as to the per- 
sons for whom he had voted; and after the adoption of an order, 
predicated upon the testimony taken before the committee of 
elections, and declaring certain persons therein named to be 
illegal voters, they were called te the bar of the House, and 
required to give such evidence. To this they objected, but 
the House overruled the objections, and some ef them were ac- 
cordingly examined. Others persisted in their refusal, and 
formally protested against the right of the House to compel 
their answer; and upon such refusal and protest, no attempt was 
made to coerce them; but an order was adopted, setting forth 
their refusal, and adiniiting evidence of their declarations as to 
the manner im which they had voted. It cannot be doubted that 
this proceeding, so far as it asserts the right of the House to 
compel! the illegal voter to give such testimony, was wholly 
illegal and arbitrary. He is subject to a penalty, and he is 
expressly exempted, both by the rules of the common law, 
and the 20th article of the Declaration of Rights, not only from 
answering any question which might criminate him, but also 
any which might tend to criminate him, or of: which the 
answer might furnish a link in the chain of testimony against 
him. To the admissibility of his declarations for the pur- 
pose of proving for whom he voted, there is less objection. 
They would be evidence against him if prosecuted for illegal 
voting; and: if it be proper at all; to enter into such in- 
quiries for the purpose of purging the polls, there is scarcely 
any other mode in which the House could arrive at the facts. 
The testimony of some person, who saw the ballot when it 
was deposited in the box, can rarely, if ever, be obtained. Yet 
at last, it may well be questioned, whether such modes of scrutiny 
do not open the door to fraud and perjury. If a person is once 
established to be an illegal voter, the proof of the manner in 
which he did vote, can rarely consist of any thing but his testi- 
mony or his declarations; and thus it is placed in the power of 
him, who has once acted fraudulently in giving an illegal vote, to 
double his fraud by representing the vote as different from what 
it actually was. He might do this with impunity; for if there be 
perjury in such a case, it is.scarcely possible to detect it. In the 
Annapolis case, above referred to, it was the received opinion 0 




































obra: nat noilqods ee be | meee ; 
to poitientes ort oidlud wots) (ro rede of ho. 
ado} boithe ‘niaedt ainokreYy Hintiog. avai Lae 
bw seuGH? od) to ved oft of hotlea oy youll (19) 
td Batoaido yor aide ot Sanebiys Howe ovig wi a 
“os sow siodlt ‘to ,oetog baa PNOLS9;do oi} holurave @ 
Biss letter ioe) ft beieienoq araryO sboainiszs x 7 
veh ta od oenoH ot to ‘tidal ody Jenione botesiorg yl 1110 
Sw iqetatie on seototg hire Ieavlor dane noqu bos :iovweng sed 
had yailina botgebs esw tobro | ag tod ; arodr 991909 OF 4 
of as wnoilastoob tied) to gauubivs gattiobs bite daesiton 
tat Lorduok od sounny i] -halov bad youl doutw nt rome ) 
of oAGTT ant to istoit edt gironen Mt ew sat 0a \paiboooong 
Mortw ao esnomtiaal dorre ovig ou 19}0¥ lagolfi ‘ont 
ei od hen pisweq fh ut tooylue ai off eid bae | 
Wal momimod mit Yo ystur od td sod ,beigmexe. yt 
mo’ yao tour =tikgifl to aditsrolaott out Yo gloitns AsO8 ail 
els gud roid StH (ttt pl gieer flotdy nOLAaIp us yaks 
om doider Yo 96°" prided olewitnind of bast idgie loi 
jeninos yaornitent Yo wledo silt ag ail a deinn Jdgicn, 
hbg odt aot eteoiiewfosh vid Yo’ \udidiveionbs. ot) oT) 
sHotsa(d0 euel'st dyodt Jbetow aif mod wh y naivorg Yo 
Légolli tot batwooeorq ti iutd te wings oonohive od bluow . | 
“iti Houa obi saymo ol Ms Ye wqosq od oH thas ipaiior 
{loose at ore? alog ofl Rulnwa 10 s20qinq od) wh ee tis , 
abot oly in avis ldod oaHOll ont dontw, ai bor. oulo am 
Si mould tolind eit wae ole (A OETIG Sio0€ to yoonitest: one” 
jo¥ .bonitide od 49 U lores fieo .xod oul} ot botie gab oe 
Yaiwioz te eho iloie roiltaily bogoiteoup od Ione ion di tes 4 
one ek: fees oq &' ee “Topeq Dis bust os rool: out NoGo ton: i 
Mi tev wet ont ‘Lo: Yoorq od} ‘tgoloy Ispolli aR ad ot bouteilds ae 
aieet ella atiy ‘oo ye jeianas (lots. ho or bik od dioidw th 
to wyoq alt ni he aoalq eM eusl. bias ismoiterlooh eit to ¥ 
OF ,olo4 legotli Ge yaivin ai {Noriubusst baton eau eed d 
btw mot Insist ae stow orl (Bavasesiqer {ao 
_ Siadt Yi to? : ; Uinoq ut thin eit ob duign ¢ a 
eth al fl Mie o! sen oe ti) Lai 










ENT Pal Rh RY 


ARSE 


Stet Re TN 


Erte hic aes 


Hes eases Tees 


OEE RPT 


PEACE MU AE RS ITY LEE ATI LILLE LEP A IEEE be abseae tases 
ae 


516 . 'y THE SEVERAL POWERS OF ~ (ERS. view. 


the House, that neither the testimony, nor the declarations «f 
the voter, were admissible for this purpose. 

In all contested elections, however, the Houses of Assemb!y 
prescribe their own rules of decision: yet their discretion in the 
application of these, must be a wise and sound discretion, which 
sustains and gives eflicacy, as far as possible, to the purity of the 
clective franchise. They are not fettered by the decisions of 
antecedent Assemblies: yet such decisions, if well settled, are en- 
titled to respect, and should not be lightly departed from. There 
are, however, but very few precedents on the journals, which 
ean be adopted as safe guides. Contested elections always 
occur in times of party excitement; and these contests rarely 
take place, except in cases where the whole power of the State 
for the coming year, hangs upon their decision. The prize is 
then too great to be Jost without a struggle; and parties, to 
secure to themselyes the government of the State, will not bogzle 
about the sacrifice of justice to expediency. They generally do 
not strain at the gnat, and will swallow the camel if it is neces- 
sary. They will do collectively, what individually they would 
consider unjust in the extreme. ‘These are the necessary con- 
sequences of party excitement; and they are strikingly illustrated, 
in some of the cases which have occurred in the House of 
Delegates. The principal cases of contested elections, which 
have arisen since the passage of the act of 1800, are, the 
Allegany case, at December session, 1813, which has been called 
‘the Allegany fraud,’”’ and the Calvert case, above alluded to, in 
1819. In the first case, the vote of an entire district in Alle- 
gany county was rejected, because the presiding judge of elec- 
tion for that district was qualified by another judge, instead of 
being qualified by a justice of the peace, or one of the clerks of 


election. The rejection of this vote was necessary, to ensure 


the election of the federal members, and thereby the election of 
the governor; and therefore the strict construction of the act of 
1805, as to qualification, was contended for and sustained by the 
decision of the House. This decision has since been virtually 
overruled in the case of the Queen Anne’s election, at Decem- 
ber session, 1828, where the votes of a district, which had 
been rejected by the returning judges, because the clerks of elec- 
tion had been qualilicd by a justice of the peace, and not by a 
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judge of election, as the law then required, were received and 
declared legal by the House of Delegates; and the members, 
who would have been excluded by their rejection, were accord- 
ingly admitted to their seats. The principal decision in the 
Calvert case, hag wiready been adverted to; but there were some 
incidental decisions of the House m that case, as to the right to 
impeach the credibility ef witnesses, which are truly extraordinary. 
These cases have not passed, and are not likely to pass, into 
precedents: but they teach us forcibly the influence of partisan 
feelings upon the most honorable minds, in leading whole par- 
ties, composed of men of integrity and intelligence, to conclu-’ 
‘sions directly opposite, upon questions of right. 

In the Senate, very few cifficultics arise in the exercise of this 
power. ‘The Senate is not permitted to scrutinize the organiza- 
tion of the electoral college. That body is the sole judge of the 
elections and qualifications of its own members; and the Senate 
is limited in its inquiries, to the regularity of the proceedings of 
the college, and the qualifications of those returned as senators 
elect. In both houses, the power to inquire into the elections 
and qualifications of their members, would carry with it, as its 
incidents, all other powers necessary to its exercise: but, in ad- 
dition to these, the House of Delegates is clothed, by the ]1th 
‘article of the Constitution, with the express power to call for all 
public or official papers, and to send for all persons whom they 
may judge necessary, in the course of their inquimes relative to 
public affairs. ‘s 

The power to adjourn, and the exceptions to that power, rest 
upon the same reasons, and are in perfect accordance with each 
other and with the nature of the two houses. Tach house should 
be independent of the other, and of the executive: and hence 
the erclusive power of each, and the general denial to the Iixe- 
cutive of the power to adjourn, prorogue, or dissolve them. Sud- 
den emergencies, not foreseen by the legislature at the time of 
its adjournment, may require its prompt action: and hence the 
power to the Governor and Council, to convene it at an earlier 
day than that to which it stands adjourned. In the exercise of 
their several powers of adjournment, the two houses may differ. 
Each may wish to prescribe the time; and each may be unwil- 
ling to recede from the ground it has taken. Hence the media- 
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518 ' THE SEVERAL POWERS OF [LOY jew. 
torial power of the Governor, to convene both houses, on either 
of the days to which the two houses may severally adjourn, or 
on any intermediate day. 

(2) The obtention of information. 

- Each house of Assembly may require the opinion and advice 
of the Attorney General of the State, on any matter or subject 
depending before them; or may cali for, and require to be jaid 
before them, the proceedings of the Iixecutive Council. (3) The 
want of such information is occasional, and these powers are 
given to meet and supply it. Of the proceedings of the princi- 
pal State officers, the legislature is informed, by returns made by 
those officers at stated periods, which render the grant of a 
power to call for them unnecessary. In some cases these re- 
turns are made to the General Assembly, in others only to one 
branch of it. The duty of the several oflicers in preparing and 
transmitting them, will appear hereafter. Besides. the common 
powers above specified, the House of Delegates has certain pe- 
culiar powers of this deseription, which will be considered here- 
after. : g 
(3) Their right of self-protection. 

The right to protect itself and its members in the discharge of 
their official duties, and to repress all acts of disorder or insult 
which interrupt or hinder their proceedings, is necessary, to the 
independent existence, and eflicient action of every legislature. 
Hence, where the powers requisite for. this purpose are not ex- 
pressly granted, they are held to result by necessary implication 
from the delegation of legislative power, upon the principle, that 
where a grant is made, it carries with it as inherent every thing 
necessary to its enjoyment. The power of self-protection, en- 
ters into the very existence of a legislature, and is consider- 
ed so essential, that most constitutions have deemed it inex- 
pedient .to define the cases to which it extends, and have 
preferred to rest it upon an implied right of punishing con- 
tempts, which will expand itself to every case of that character, 
however new in instance. Even the Constitution of the United 
States, relating to a government of express grant, has not ¢X- 


pressly granted this power, so far as it extends to persons not 
* 


(3) Const. arl. 26th, and Act of 1821, chap. 126 
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Chap. XI] EACH HOUSE OF ASSEMBLY. on 


members; but has left it dependent, both for its existence and 

extent, upon necessary implication. Our State Constitution has 

ordered it otherwise. Jt has not followed the doctrine of other 

governments, that the law of privilege should be concealed in 

the breast of the legislature, undefined, unknown, and appearing, 

only when its existence is called for, to define the offence and 

punish the offender by one and the same act. _We proceed to 
consider the right of self-protection granted by it to each house 
of Assembly, with reference to its own members or to third per- 
sons. 7 

Offences against either house of Assembly, committed by any 
of its members in the house and during its session, are not parti- 


.cularly defined by the Constitution; nor is there any peculiar 


power -to punish these expressly given, except that of the 
House of Delegates to expel its members, which will be consi- 
dered hereafter. There is, indeed, a general authority given to 
each house, by the 12th article of the Constitution, to punish by 
imprisonment, any person who shall be guilty of a contempt in 
their view. Each house is also empowered, by the 24th article, to 
prescribe its own rules of proceeding; and it has, therefore, the 
right to regulate the demeanor of its members, and to punish 
every departure from the decorum which its rules prescribe. 
Hence the rules adopted by each house for its government, 
contain a variety of regulations, prescribing, in the most defi- 
nite terms, the conduct and demeanor of its members, and car- 
rying with them the express power to restrain or punish, by 
censure or fine, all misdemeanors which shall be committed in 
such house; and they confer also upon the Speaker or President, 
the general power to call to order. As to the offences consist- 
ing in acts done without the house, which are defined by the 
12th article, the prohibition and the power of punishment appear 
to extend, as well to members, as to others. The privileges of 
the house are as much invaded by such acts, when committed by 
its members, as if done by other persons; and the consequences 
are the same. In such cases, the rules of the house cease to 
operate, and it is therefore remitted to its general power, in the 
punishment of such contempts by its members, not committed in 
its view, nor whilst in the discharge of their official duties. 
Where acts are done by a member out of the house, and not in 


A a a ls Nl tt 


t 
wn ee ee 


—s 


' sttisoo od Rin dolilvr yovoderonn ati lou x8, lex 


td, boiirang, ooakyr ehow dose vd baler don ee man a iN 
Rootaupseneo oft bre penosted toned yd onobh % on ade 


and noiyniiano Doran -. 
tilto lo sanioob oilt howollea soeumiaaaet toilic wh | 

at bolacoaes ad bluoda sgstining Yo mb edt s raat 
“onsesqas bes awondow iroksdomsentitogeaieal 1 sord > 
bas sonoilo of} oaftot of ow balan et Qo wa12ind ‘er ‘od nal x 

ai hosoviy o'W', s00 soma oli bag ond! ¢d wobasloved 
seuod done ob ti yl botnamy ‘naitsotonptive to bah 
~“19q byt) ot 10 exsdmant wwe ei oF song ler beets 



























mi 


Ts whe Hadi: pire eo eee mare sing 

~itisg JON o18 wothaan et yaisoh bas oanod odd abe 
iAilioog Yue, orodd ei oe patoltutiienoD oft yd be 
mi to lod igoons ,tavig yleengxs- oxodlt: deinmg « 


a) moviy yiitodive Inieueg @ baebai ei ovadl'T | 
yd doing of rotutizenoD ot Yo sloitve diet odt-yd 
mi iqmanmnod 6 to ling od Leite onze ontoit yen ja 
of ol sito iNS adt vd borowoqme oals xi oanod toad i 
atly oictensdt wad si how): : neibosoprg ‘Yo, tobi ave ats ong 
dainud o) bos acodenom. ali ‘to touggaroh gil: — die ¢ 
odixoenigaplot ani, doula murooah ont mot, onar ) qrom: 
shemingrey ati Wh senor. dosp YS bolqohs xelbr ‘ili 7 st Se 
nitok dane. ould st yaidinogary aottohmen Yo shires en io. 09 
“199, bite 2odmont at Yo wneqmel bes toubaoo: orbt i 

yd) deiaug, 10 misieot ot yereq exarqxe ody amedd 
ai: botvimnton od, Mody rkeiceee mogeomolern is prot 
davbiverT 0 19de oq oft mogn cals thio yot bas fos 0 
~einto9 an antolo off Oheh. sabao ot Iles ot yewog 
odt yd honiloh ous doidve ,seuod ods) sucdtive onob ‘eons 
tweaqgys Jagmdagod to s9 Moy ont bagunoiididosey onlay 
to Rope sbiving eft ..oDo of en snodmoo ot Howies: 


Of oenod sagen orl) lo aah oA) poeesi shoua, ok vsutee od om 
orl) di rayrog Isveney ath ot betimer erclorsdy nb di bas} ONT 
of boiinnion jon, sroltagmn et yd esyimay no done to, 
“oitub Lsiaillo xied? to ogradanib ot ni eet, 
ai ton bas evorl ort Yo wo t9dimom-a As) 918 2t98 


* 


SERIES SE ITER TES SOR 1 RRR 


SRD PREETI Nn REN LOE EE RT 


RARE ORRIN 


Bins os carte 


Sato SORT 


aR pases) MAR ITS 


Se ee ears eee 


€ 


525 THE SEVERAL POWERS OF TIE (Eee View. 


his official capacity, nor faling within the prohibitions stere 
mentioned, the house has no more control over him than ose: 
persons not members. 

Having seen, that the members of each house are subject to its 
rules, and also to the general prolibitions of the J2th article, 
it will be proper to consider these prohibitions, before we in- 
quire into their power to punish either members or third persons, 
for any act not falling within them. Offences of third persons, 
which are specified by the 12th article, as breaches of privilege, 
or contempts of either house, consist—in contempts in the view of 
such house, by any disorderly or riotous behaviour, or by threats to 
or abuse of its members, or by any obstruction of its proceedings— 
and in breaches of privilege, by arrests of or assaults upon mem- 
bers, assaults upon or obstructions of oflicers in service of process, 
assaults or obstructions of witnesses or other persons in attendance 
upon such house, or on their way to or from it, or rescues of per- 
sons committed by it. Such being the offences, they are pui- 
ishable by imprisonment alone; and that imprisonment wiil en- 
dure only during the session of the legislature. ‘The existence 
of the power that imprisons, (says the Supreme Court of the 
United States,) is indispensable to its continuance; and although 
the legislative power continues perpetual, the legislative body 
ceases to exist on the moment of its adjournment or penodical 
dissolution. It follows that imprisonment must terminate with 
that edjournment.” (4) 

The implied power to punish for contempts and breaches of 
privilege, extends beyond these enumerated cases. That of 
the two houses of Congress, which is an implied power, has 
been held to extend to all attempts to corrupt the integrity 
of their members, to challenges given to a member, and to hi- 
bels or slanderous imputations upon such houses. (5) Whiat- 
ever may be the extent of the implied power, such implication 
always gives way to an express grant, upon the well known 


(4) Anderson vs. Dunn, 6th Wheaton. 

(5) See the cases of Randall & Whitney, in 1795; the case of another 
(whose name is not recollected,) in 1796, for giving a challenge; Duane’s 
case in 1800; and the celebrated case of John Anderson, in January, 1°15. 
The Congressional proceedings in connection with the last mentioned caso 
may be scen in the 13th vol. of Niles’ Register. 
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maxim, “‘expressio unius est eatclusio alterius.” Had the State 
constitution been silent about this power, it would have been im- 
plied, as under the Constitution of the Unitcd States, and to an ex- 
tent limited only by its proper objects. But it has undertaken to 
define the power, to describe the cases to which it shall extend, 
and to prescribe the punishment; and it is therefore the inference 
of law as well as of reason, that when it defined the cases to 
which it should extend, it virtually declared that it should extend 
to-no other. Ifthe general power was intended to be conferred, 
it was perfectly absurd to grant it expressly, in these cases of 
the most obvious kind, and about which there was no difficulty. 
The 12th article, in affirming the power of the two houses, as to 


_contempts and breaches of privilege, in particular cases, must 


therefore be considered as negative and exclusive of their power 
in all other cases. 

There are but three or four instances of proceedings for con- 
tempts or breaches of privilege, upon the journals of the House 
of Delegates: and there is scarcely one which will bear the test 
of this conclusion, or appears to have been warranted by their 
constitutional power. The case of Hindman, which occurred in 
1780, and that of O’Neale, in 1794, were cases of members.— 
The case of Swailes was one of expulsion, which will be consi- 
dered when we treat of that peculiar power of the House of 
Delegates. Hindman was a delegate from Talbot, who was 
charged with having spoken very disrespectfully of the Speaker 
of the house and certain members, because of their vote against 


a particular proposition. The words were spoken out of the 


house, and upon the question being put as to the power of the 
house to take cognizance of them, it was affirmed by an 
immense majority. Upon consideration of his case, the house 
directed that he should be reprimanded, and required him 
to ask the pardon of the house, the Speaker, and the parti 
cular members reflected upon. He did accordingly ask the 
pardon of the house and the Speaker, but refused to ask it 
of the particular members, and.denied the right of the house 
to require this, in a protest of remarkable force and perspicuity. 
His objection was not sustained; and he was accordingly com- 
mitted to and remained in the custody of the Sergeant-at-arms 
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. 622 THE SEVERAL POWERS OF (Hist. View. 
for several days. O’Neale was a delegate from Montyomer; 
county, in 1794; when a petition was presented to the house, by 
,a citizen of Prince George's county, praying for a law to an- 
thorize the issuing of a patent on a survey of lands in that coun- 
ty, because of the loss of the original record of the patent.— 
Having thus obtained a knowledge of this loss, O’ Neale apphed 
to the land office for a warrant of proclamation to affect these 
Jands: and for this acta motion for his expulsion was submitted to 
the house. He was detended by the distinguished William Pink- 
ney, through whose exertions the motion was rejected; but an 
order of disapprobation was adopted, by.an almost unanimous 
vole. ; =P : 

Both of these cases were clearly without the rules of the house, 
and the provisions of the 12th section: and it would be difficult 
to sustain powers of this kind, without converting the house into 
a mere court of honor, to protect the character of its members 
against out-of-docr conversation, or a censorship over their pri- 
vate character and. their private and unofficial acts. The pro- 
ceedings in cases of contempt, are arbitrary in their nature, and 
should not be exteuded beyond the actual necessity for the pow- 
er. They dispense with the ordinary safecuards of a grand and 
petit jury in criminal cases; and they define the offence and 
punish the offender by the same act. Our Constitution was jea- 
lous of the excrcise of such a power; and in aflirming it, as to 


cases of contempt in view of the house, and the more flagrant © 
* breaches of privilege, which are of such a nature as to require 


a speedy interposition, it intended to remit all other cases to the 


courts, as the best and safest tribunals for the investigation of 
the offence, and the infliction of the punishment. 


The peculiar powers of the two Houses. 


The powers which fall under this head are not only exclusive 
in their exercise, but also peculiar in their kind to one of the 
houses of Assembly. Of this description of powers, the only one 
of importance belonging to the Senate, is that of filling vacancies 
i its own body, which has already been considered. The ex- 
clusive and peculiar powers of the House of Delegates relate to, 
(1) Money bills—(2) The expulsion of its members—(3) Its ¢a- 
pacities as the Grand Inquest of the State—(4) Its control over 
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the revenue of the State-—(5) Its means of information as to pub- 
lic or official proceedings. iy : 
C1) Money Bills. | : 
The House of Delegates has the peculiar and exclusive power 
of originating and amending moncy bills. _This privilege is so 
familiar to us from its mcorporation with our own, and with all 
the forms of goverment around, that we are apt to look upon it 
as inherent in the very nature of our institutions; yet, upon 
closer examination, it will be found that it does not bear so na- 
tural and necessary a relation to them; and that it has been de- 
rived from a constitution, which gave it for reasons not applica- 
dle to eur legislature. ‘The exclusive power of the British House 


of Commons as to money bills, is the source of the correspone © 


‘dent power in all our constitutions. Various reasons for its exis- 
tence in that body, have been assigned by writers on the English 
constitution. The only true reason is, that the House of Lords 
is not a representation of the people; that its members sit in 
their own communicable right, and not in a representative ca- 
pacity; and that they derive this nght from the crown and not 
from the people. It is a singular fact, that the House of Com- 
mons in its infancy, grew up under the nurturing care of the En- 
glish kings, by whom it was fostered, and advanced, as a check 
upon the power and arrogance of the nobility. Thus arising, 
‘the Commons claimed the exclusive power of taxing those by 
whom they were delegated; and the House of Lords, a similar 
power as to the members of their own body: and for a short 
period, these peculiar powers of taxation were claimed and ex~ 
ercised by both Houses. When the Separate powers were 
blended into one, to be concurrently exercised by the two 
Houses: the right of originating and amending money bills, was 
vested exclusively in the House of Commons as a bonus for the 
union. Since that period, an entire change has been effected in 
the general character of the House of Commons. It was origi- 
nally the instrument of the crown, to repel the aggres 


sions and 
curb the insubordination of the DLords. 


The reason assiened 
by Blackstone for the exclusive neht, will not, therefore, 


apply to 
its original character. It was not then denied to the House of 


Lords, ‘ because (to use his language,) it was a permanent, he- 


reditary body, whose members were created at the pleasure of the 
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crown, and were therefore supposed to be more liable to its infu. 
ence.” ‘The House of Commons was then more under the de- 
minion of the crown, than the House of Lords: and there j« 
every reason to believe, that the king connived at this assump- 
tion of power by the Commons, because he had more to hope 
from its liberality than from that of the other House. He could 
soothe, flatter, and make promises to his ‘faithful Commons :’’ 
by whom, in their almost unfledged state of freedom, these atten- 
tions would be much more highly appreciated, than by sturdy 
nobles who were disposed to regard themselves as his equals. 
Blackstone’s reason may sustain and justify the power at this day: 
but it does not direct us to its true source, which Is to be found, 
not in abstract principles, but in the circumstances of the times in 
which it originated. In our constitution it was adopted for different 
reasons. With us, both branches of the Legislature represent the 
people, both spring from them, both are responsible to them, snd 
both return to them to account for the deeds of their office. But 
the House of Delegates comes more immediately from the people, 
and hence it is presumed to have a more perfect knowledge of 
their present condition and immediate wants. It is more nume- 
rous than the Senate, it contains distinct representations ofall the 


‘counties, and, from the number of its members, and the manner in 


which they are elected, men of more various pursuits and employ- 
ments in life, and possessing more of the information so essential 
to the proper exercise of the taxing power. Hence it is presumed 
to be more capable of devising plans of revenue, which will ope- 
rate equally and justly upon all sections of the State, and all classes 
of its inhabitants ; will adapt themselves to the exigencies of the 
moment ; and will open the richest sources of State wealth. Ita 
members are elected for a much shorter period than those of tho 
Senate, and are more speedily responsible: and hence it is pre- 
sumed, that they will look more carefully to the impartial exercise 
of the power. 

Our State Constitution carries this privilege further than the 
Constitution of the United States: under which the Senate, al- 
though it cannot originate, may yet amend money bills. ‘Shs 
power of amendment being denied to the State Senate, it was Be 


-cessary to guard against the possible abuses of the exclusive 
_. power of the House of Delegates; by an exact specification of 
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the characteristics of money bills; and by inhibiting that House 
from covering under such bills, propositions of a different nature, 
so as to shield them from the amending power of the Senate. Our 
Constitution foresaw and provided for this necessity. Its 11th 
article expressly declares, that none shall be considered money 
bills, but bills assessing, levying, or applying taxes, or supplies, 
for the support of government or the current expenses of the 
State; and bills appropriating money in the treasury. Bills im- 
posing customs or duties for the mere regulation of commerce, 
or inflicting fines for the reformation of morals, from which revenué’ 
may incidentally arise, are expressly declared not to be money 
bills. It also inhibits the House of Delegates from annexing to, 


or blending with, a money bill, any matter, clause, or thing, not 


immediately relating to, and necessary for imposing, assessing, 
levying, or applying the taxes or supplies to be raised for the sup-. 
port of government.’ 7 tle 

(2) The expulsion of its Members. | 

The House of Delegates may expel any of its members for a 
great misdemeanor, but not a second time for the same cause. 
(5) The Senate is very wisely deprived of this power, for reasons 
apparent from its constitution. It fills all vacancies occur- 
ring in its own body; and if it were invested with such a 
power, it would enable a cabal in the Senate to expel mem- 
bers, merely for the purpose of filling their places with others 
better suited to their purposes; and would put the independence 
of that body at their feet. IJtis a dangerous power, even when 
deposited in the House of Delegates, whose members act under 
so direct a responsibility, and where the vacancies are filled by 
those who elected the member expelled. Jt is not a mere 
punitive power, which terminates in its consequences to the 
party expelled. By removing him from office, it disfranchises, 
or at least leaves unrepresented for a time, the people who have 
delegated him; and it was intended to be exercised, only for 
reasons and objections unknown to them when their choice is 
made. This is manifest, from the restriction denying the right 


to expel the party avain for the same cause, if the people choose 


to re-elect him. Under the Constitution of the United States, 


(5) Constitution, art. LOth. 
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BOE: >> “THE SEVERAL POWERS OF [lst View 
the power to expel is conferred upon both Houses of Congress. 
but ‘can only be exercised by either House with the concurrence 
of two-thirds of its members. There the power is given gene- 
rally; but, under our Constitution, the House of Delecates is 
restricted io cases of great misdemeanor. Hence the instance, 

“jn which it hes been ciaimed by erther House of Congress, 
cannot be used fo define its extent, under our Constitution. 
Three cases have occurred in the Senate of the United States, 
which were much discussed, and may be usefully consulted, in 
ascertaining the proper nature of such power, and the mode 
of proceeding in its exercise. They are the cases of Marshall, 
in 1796; of Blount, in 1797; and of John Smith, in 1807. They 

appear to establish the doctrine, that where the cause of expul- 

£ion consists in an indictable offence, it is not necessary that the 
party should first be convicted of it in a court of law, before 
expulsion can take place. In the case of Marshall, the Senate 
decided otherwise; but the cases of Blount and Smith, and 
indeed the whole force of the reasoning founded on the nature 
and necessity of the power, appear to warrant expulsion for 
such a cause without any previous conviction. But there are 
other doctrines maintained by the report of the Committee of 
the Senate in the case of Smith, applicable as well to expul- 
sions by our House of Delegates, as by that body, which are of 
the most dangerous character, and which, we would fain hope, 
will never be drawn into precedent in our State. Smith was 
charged with participation in the Burr conspiracy, and was in- 

- dicted for it: but a nolle prosequi was entered upon the indict- 
ment, in consequence of the acquittal of Burr. Under these 

circumstances, that report maintains, that notwithstanding his 

, discharge, he was subject to expulsion, if the Senate belicved 

 thim guilty: that when a committee is raised for the purpose of 

dnvestigating the charge, and reporting to the Senate the facts of 
the case, such committee is in the nature of the grand jury, and 
the member is not entitled to a defence before it by counsel, nor 
to have compulsory process for his witnesses, nor to be con- 
‘ronied with his accusers, but is remitted to the Senate as tlie 
proper place for defence: that the Senate in exercising this 


power, 1s not bound by judicial forms or the rules of legal evi- 
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‘dence; and that the same degree of proof is not necessary for 
expulsion, which would be requisite to convict the party in a 


court of law of the offence charged. Such doctrines as these, 
dispensing with all the defences of the citizen in criminal pro- 
secutions, and letting in every thing that may be called evidence, 


without regard to the legal rules as to its admissibility so admira- 


bly calculated to test its truth and relevancy, and in a prosecution 
which is not only to dishonor the citizen for ever, but to deprive 
his State, for a time, of half her voice and influence in the 
Senate, do not suit the meridian of our Constitution. 

The power of the House of Delegates being limited to mis- 
demeanors, the import of that word as a technical term, appears 
to restrict it to acts constituiing a legal offence; and in requiring 


that they should be great misdemeanors, the Constitution evi- 


dently refers only to such offences as carry with them a high 


- degree of moral turpitude. The term ‘‘misdemeanor,”’ in its 


proper acceptation, will exclude all cases of the violation. of 
imperfect or mere moral duties, or in other words, all but crimi- 
nal offences known as such to ourlaws. Mere immoralities not 
punishable by law, do not fall within it. In this view of it, the 
only case which has occurred of expulsion by the House of 
Delegates, was not warranted by its constitutional power. This 
was the case of Swailes, a delegate from Montgomery county, in 
1797, who was convicted and expelled on the charge of having 
defrauded a certain Henry Crist at gaming, by the use of marked 
cards. Base as was the conduct imputed by this accusation, it 
was a merc private, unofficial act, which did indeed involve 
extreme moral turpitude, but did not fall within the legal accepta- 
tion of the word ‘‘misdemeanor.” It would, perhaps, at this 
day, be held to be a case of constructive larceny, and in this 
point of view, it would be a cause of expulsion. But the House 
appears to have considered it, and to have punished it, merely 
as a grossly immoral and ungentlemanly ‘act; and as such, how- 
ever sufficient it was to exclude him from their society, it was no 
constitutional cause of expulsion from the House. In the par- 
ticular instance,"it appears to have been richly merited; but if 
drawn into a precedent, there is scarcely any point at which this 
power would stop. It would throw open to it all the private 
conduct of the member; and the House would sit as mere censor 
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- morum, to punish the thousand peccadillos of its members. Thers 
are times, when this duty would be no sinecure. 


(13) Its capacities as the Grand Inquest of the State. 

The House of Delegates is the Grand Inquest of the Siate; 
and as such,.may enquire into all complaints, grievances, and 
offences whatsoever; may call and examine witnesses in relation 
thereto; and may commit any person for any crime, to the public 


gaol, to remain there until discharged in due course of law. (8) 


(4) Its control over the revenue of the State. 
' The House of Delegates haz the exclusive power of appointing 


the Treasurer of the State; but where vacancies occur in the 


recess, they may be filled, until the meeting of the Assembly, 


_by the appointment of the Governor and Council. - It may also 


examine and pass all accounts of the State, relative to the col- 


jection and expenditure of State revenue; or appoint auditors 


to state and adjust them; and in the investigation of these, as 
well as of all other proper subjects for its inquiry, it may call for 
all public or official papers and records, and send for all persons 
whose presence it may deem necessary. (9) 

(8) Constitution, art. 10th. Bie 

(9) Constitution, art. 10th. See 2d yol. chapter, “ofthe Treasury of the 
State,” where the causes, nature, and past exercise of these powers are fully 
examined. .. 
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‘CHAPTER XI. 


3 o. 


THE PRIVILEGES AND DISABILITIES OF MEMBERS OF ASSEMBLY. 


Tue’ privileges and disabilities of the members of Assembly 
are such as are’ necessarily incident to their office, or are ex- 
pressly connected with it for the purpose of securing its purity 
and efficiency. They are not mere personal privileges, which 
the member may claim or waive, or disabilities of which he may 
relieve himself, at his pleasure. is official privileges are not his, 


but those of the people whom he represents; and his waiver or sur- 


render of them cannot deprive his constituents of the right to 
enforce theit observance. His disabilities modify and restrict 
his agency, and he can no more relieve himself from their opera- 
tion, than can he who accepts a qualified agency convert it into 
one unqualified. These general considerations at once indicate 
the nature and objects of these privileges and disabilities, and 


_ determine their extent. They shew us why it is, that the privi- 


leges of the member are protected, and infractions of them 
punished by the house to which he belongs. The house is the 


organ of the people, and as such protects the privileges of the 


people’s agent. In the preceding chapter, we have seen the 
power of the houses to protect themselves and their members. 
We are now to consider the privileges and disabilities of the 
members, solely with reference to themselves; and this will of 
course exclude those, which, although mat relate to the mem- 
bers, are yet only the privilege of the house 

It is to be regretted that the same precision, with which the 
powers of the houses are defined, was not observed as to the 
privileges of the members. The latter have been suffered to 
rest upon implication. » The doctrine of Judge Blackstone, ‘that 


the dignity and independence of the legislature can only be pre- 
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‘served by keeping its privileges indefinite,” is not sustained even 
by the annotators ca his werk: and if we examine the reasons 
upon which he has founded it, we discover that, whatever their 
force in Eng!tand, they do notapply to our government. The pri- 
vileges cf the {ngjish parhament are given, not merely to pro- 
tect its members in the discharge of their public duties, from un- 
warrantable interreptions by their fellow subjects, but also to 
preserve its independence against the aggressions of the crown: 
and hence it is feared, that if they were once minutely defined, 


. it would be easy for the crown to devise some mode of violating 


them, not failing within the defined cases. The expansive na- 
ture of parliamentary privilege has therefore been considered as 


Its only effectual security: and the manner in which the Eng- 


lish Parliament has obtained its privileges, gives great force 
to the doctrine, as applied to that body. They have all been ex- 
torted, and were originally regarded as encroachments. To 
use the language of Mr. Jefferson, ‘they have been advanc- 
ing for centuries with a firm and never yielding pace. Claims 
have been brought forward fiom time to time, and repeated 
until some example. of their admission enabled them to build 
Jaw on that adinission.”’ ‘There may, therefore, be some show 
of reason in this doctrine, as applied to the English parlia- 
ment; but there is none, in reference to our constitution. 
The Executive here is the mere dependant of the Legisla- 
ture; and has néither the will nor the power to encroach upon 
its liberties. Hence, as all rules of action in republican govern- 
ments, they should be expressly granted and well defined. 

The common privileges of the members of Assembly consist 


in—-(1) Exemption from legal process in certain cases—(2) Free- 
dom of debate—(3) Exemption from military duty, and from ser-. 


vice as jurors. 

(1) Their exemption from legal process. 

This exemption is not expressly granted by any part of our 
Constitution or laws. The 12th section of the Constitution em- 
powers each house of Assembly to punish by imprisonment, 2ny 
person guilty of a breach of privilege, by arresting on civil pro- 
cess any of its members, during its session, or whilst they are on 
their way to or from it. This power, of itself, operates as a grant 
of privilege to that extent: but does it also operate ag a restric- 


ET CURE TT ct aaron 3 


BRAS crores Weeasere. tito) ae 


NCL, Se eS a SSB Yi 


AAS LE 






. Y Ww 

cs 

eg i 

re ) 

i 

3 yet 
a 
s 
ry vie 
fs 








id 
Lue 


ala 
ee | 


mie i 
vind we tant 









hon ssa vie 1 9 on og sone 
































P pp ep eenery at mroauiss. 
rOlg ae CED SEE OE vi i) ‘ 
rigs, ‘ r ah Wes he 4 ve faltan ty! 
bie Te. a rand eat fond {, 4 oe ” 7 te, 
“A Mow “sud ohdod 419¢t to s a nel ae ih ot dr mee eddeaant 
i 
' ’ , jy i . f sad 
oF ey j ure a VERON. FEDER Ve 
ty a 
4 : - 
‘ ' php us — ‘ . 
+ AWOK (PeJIVGs Gis Jets 
Te 
f ' ae Toy es ie Pa io amy eye ye Th + 
PTY 8 tere G PES ¥e : BAA ER! PAR 
} = 
sve hae ' hey “so ryan t “8 ire 
TARR AAG? a DOLE & Pid ME ATED 
, < 
“ if > go 7 pa i oe ; 
int vez ; 2 pA The AP ke] } +. 
; ma | veil ! 
edd) I Loi v Wes | eee de a 
. aR 
et | { jhe mies we tte x 
ia s 4 5 i ‘ wee ad ty aie, yao 
ue . m i 
OOO! Feary wey oor Rh Lowistita » J sf 
oe Hlah Py oe SNe tht) VOLS cei HF PRR MD ATI wie SG owanils 1s 
; : , 
r r 4 ween “ee - . : f 
‘ee “een heer ¢ a ae , vr by 1 deere oF Pee y Yer +4 Ti 
2? BOGGS i PEAR EO i aK pare ENS Gy voilaga ef i tiuaoh- 
' } " d 4 . ; 
4,” f ‘ ia ( yi 
CLAS HAE ae ? POO. FRSA Ores iter 
4 ee a ¥ ae, 
“ hy ey o any) 5 bun 
“ih tied | i } ' ’ AOLIGIES Tah RORY k RAD ipl otha 
; \ "4) ) 
' , yi ey me Fue y "" re ~ Pet x owe } “4 
aye 2 vai \ ‘ .Y che ’ eR 2kk ode  GPah de 2 preset 
a ' i *y , %: i 
A OCEOT CVE { aah CON TO FED Fe 
Ful set ~ Te fF by a haven Ey ie ie of eierarch ike we 0 
wetarhe & : Pr etas WES e hea SECS RED ee EET RD MTOR: 
tres { 4 ¥ UW Wione ie a ‘ih wh adn alee wwe 4 4 { : 
y ne is é von} VO OO s CHARIS FBT) ao 
ie ’ 4 "? q , * * aa : / * 
Fi ” ee oF } se aa “* hh, oe os j ope ee wit hey we 8 7 , 
of! ey Br rath s oe ti WE OE See er ro" 23 el ts Woop parts Pag i 
ot ¥ q - ‘ . g 
; ¢ ~ > 4 Se ‘iy - eae ry % ” Pe ; r, 
BOUND ik OF BOMSTOIST Wi ACO. BE IO: Dine: ; 
eee * aneil 
: oi ; : : 
; j - : y . B ay 
1 fata a a eae ee pibt “ow 
sop A PED Po ¢ } bpd ony fe att rotht z air OViTztoOaAKe . 
‘Cte nhl, ease be Lie ae Pe yA tO ye teen ab) , | 
‘CN ROGOTHIO OF TavRORs ott por Hing SO) JOU ee. (Da 
mid At Uh ¥ 4 ? ye 
{t Ly “ F: ee eT. ¥ ha ey { 
‘ TR LL Pat on 6 § iy i oone HH BG 
tye | n b at il << q 
MII Lay [4 iN (OES 29 Su. DMsOda (out 





4 yy * 
“95 a fae) ew a [ VEY) roinqroonl (Let 
oe re 
MM Mow Ol mouadmonad i)rmotodoly: te ana 
ay amg wen He BH 
t. i i e ye 4 ; 
; * v Pay) Va Pa iil ta aA: MS: aia af 
HO to ‘diae YT VAG Ya Bog Si VICtOh] £9. JOM: Bi. aig, wid 





Dayo titwet! bod) 9 ee 
f NA TARS LS Wee LR in Le ‘i } More , yer 


1 se wali 
dara A To Oat sai donors et 

ro dosord y ry to ‘ling | 
aie aaa ali iti ou aie | 






,+ 


Chap. XII.} MEMBERS OF ASSEMBLY. ~ 531 


tion of it to the cases in which the house may punish? It is 
certain, that if our Constitution had been silent as to this pri- 
vilege, it would yet have existed as the necessary incident 
of the office. It results from it because it is necessary to its 
exercise; and if it were denied, a state of things might be 
imagined, in which, for the promotion of private interests, or 
the gratification of individual feeling, the business of legislation 
would be wholly suspended. Although it would require an ex-. 
traordinary concurrence of circumstances to produce such a 
result, yet even the possibility of it must be guarded against, 
when fraughi with such alarming consequences. ‘The arrest and 
detention of a single member, is the loss of his vote and influ- 
ence on behalf of those whom he represents. Hence the privi- 
lege has arisen, and it has been held to extend, by implication, 
not merely to ordinary legislatures, but also to extraordinary le- 
gislative assemblies, such as conventions to reform or adopt con- 
stitutiens. (1) | 

Yet, although it would arise by necessary implication, it is 
equally true, that where there is an express grant, the implica- 
tion ceases, and the grant operates as a denial of all not grant- 
ed: and it therefore only remains to inquire, whether the grant 
of the power to punish in these defined cases produces the 
same effect, as would an express grant of privilege limited to 
them. If so, the only exemption of the member from legal 
process, relates to arrests evndo, redeundo, et morando. It is 
true that in general the privilege of the member is the privi- 
lege of the House ; but the 12th section relates only to the power 
to punish. The privilege, or the infractions of it, may not be 
of such a nature as to require the interposition of the House. 
The member may be summoned as a witness, or as a party 
to a suit: and although the service of the summons may 
violate his privilege, yet, as it is not compulsory until fol- 
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P lowed up by attachment, it is unnecessary for the House to 
f interfere until the attachment comes. He may be arrested on 
b civil process before the meeting of the Assembly, and detained 
if in custody after its session commences. In such cases as the 
i latter, the original arrest is legal, and the House has no power to 
Be 

(1) Ist. Dallas’s Rep. 297. 

be 


He 
3 

























ee a. pert riba ak ery aoe8: | 
cing. aids of en taslia mood: fiptl oinsrtitas yD a9. Ve held end 

Amebioni qeeravom, old, en bojkixo oved tay shamateall 
eH Ob yibeedoou ef ti oausood Ai enol atluant ra pees £99. 
od adyies ‘agenial} ‘Yo. ptate: a sboinot, Stoye ds Te bers yon 
“10 Bhaoretud ote ring Yo. aoitomang iat) x0) loin i hom 
noieleigol lo ssenieud odd gailadd laubiviba to noitayitts sh 
| ist, “ko ae suinpat bivow) gi, dgtodilA, shobreqeue yilordy, od bluow 
Bi soa me puburq ws eooimierny og: to COMO HOO a a: 
) | " enisys bohiigs mg od some sh hq Vilidizang ot. ma¥o. bor, Ae 
Bai bas dagire ae - BAS AH Go, artiencsal Howe diy, idgusiby 
«nai bas obo. vith te.anal sdb oi i podenene viginia & to note 
-iving silt souoll shioapiyot od modvreeod? Io. Ueded ais 
gts 3 (4 ,haniaaor bled, wood esdtt bre ageiues 
on er 4inailreatxe of aele: duet @onsoletgal Yisnibro oF coma 
“109 as ABA bitoni oe anaitepnang an soma sida Ovid ste 
NRT HE WARE vi GA ON nla paie (Dy semoinnin 
ere a: waitaailgen qynenoned: wha oeiss aie fi pr natidys asY¥ 
| saailgmi.- of) tewry arorgxg a6 ab godt orodw ted¥ gin 1h 
niet. to0 ih Io feinob @) ee: 2ateroigo agery, odd bara ; eORRog = 

1eTy ou) yeniote atiapatl ot eniamot yao orolsredt tt bas tbe 
ald. evouborg age: ‘bouiteb, oeolt ni deidie io) ww Og: edtto 

oF harintl og: otiving Jo tawrg keanxa, ts blows koothene 
feysl mon: todraon, asht Yo noigmexe Yio, edtgoa My tod 
ei JL). .obwprour ig ohawnhot chaws ateorm’ ot: eolalos (29901 
~iving, edt ei, todenonm, old YOoog living arte, Saroneg sti teal on 
rowog ot of Yloo-etglon noiiooe dit ony tnd); oeu0H adh oes 
od Jom Yam ,, di Yo emoiaaibti, or x0 sagoliving ott. udeinaq ok 
/ i We to: pice ont, saline of BR ayatent a a 





yom enomtets: sade YO Sonvig8 ui daiceditln bi ina ao 
ehh: Tens, rosluquroy fou, ao Mh ba toy) ayoliving: ald’ i: 
oh eewold elt Ot yomodnam ai ot vitomdogiis. yd qu 
no horeorte od.you oH .pogod! ‘Snoertosthe tlt) fitow 
hyiatob baa. ldoroeeA one, Io yeitoom oly ‘ oled 
ett ea esasa dowa al stongamao, oigeon ati volta 
Coes on ted sete oat r | 





EERE Ee ENE ET NSE IS OIE = NL EOE IE 


? 


LEAT AYA TRE ERY FEE POTENT OSORNO SS 


a 


Pageitecers 


407% 


= 


SOFTER En Se meeeos crea oye 
s x 


SORT ee SENS APNE aR ELC EP TRENRRY SE ty SERRE TEI OP eon ag cee Ry, 
* 


<i 


532 THE PRIVILEGES AND DISABILITIES OF — [Hist. View. 
punish: yet, after the session commences, the consequences and 
mischiefs are the same as if the member were arrested during the 
session. This is acase without the strict letter of the Constitu- 
tion; and if the privilege is thus hmited, the member might re- 
main in custody. These possible cases lead us to the infer- 
ence, that the power of the Houses to punish exists only to 
reach the extreme and urgent cases: and that it does not ne- 
cessarily limit this privilege, but leaves us at liberty to give to 
it the latitude, which reason and precedent indicate as essential 
to the proper exercise of the office. 

The privilege does not, and never should extend, to exemption 
from criminal process of any kind. In such cases, public interests 
are in conflict; and the superior interest of socicty, is that which 
is maintained by the punishment of the member for offences 
against its security, peace, or good order. He has, therefore, 
no privilege: and the only privilege of the House is its right 
to be informed of his detention, and of the causes cf it. (2) 

‘In civil cases, there is some contrariety of opinion as to its 
extent. As it existed in England about the commencement of 
the eighteenth century, it exempted members of Parliament not 
only from arrest, but also from the service of any legal process in 
civil cases, during the time of privilege. It has been so restricted 
by various statutes, that it now merely exempts from arrest on 
civil process: and leaves them subject to all process not requiring 
an arrest. But the abuses which occasioned this restriction in 
Iingland, could never flow from the privilege in this State. The 
original exemption of members of Parliament, almost operated as 
a perpetual bar to all civil process against them. The duration of 
the Parliament then depended upon the pleasure of the king; and 
the privilege subsisted for such a time after its prorogation or 
adjournment, and before its re-assemblage, as generally to cover 
the whole interval between its sessions. But here it operates only 
during the session of Assembly, and the time necessary in going 
and returning from it, which never exceeds threemonths. This 
temporary suspension of private right, cannot be put in competi- 
tion with the public inconvenience which might arise from subject- 
ing the member to civil process, even where it did not occasion an 


(2) Ist Black, 169 ; Jefferson’s Manual, 25. 
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arrest. Privilege is odious, only when it confers a personal right 
for personal advantage : but where it exists for the public benefit, 
jt is but the result of the acknowledged doctrine, ‘‘that the safety of 
the people is the supreme Jaw.”’ In this instance it is established, 
that private interests may not interfere with legislation: and that 
the member, during the incumbency of his public duties, may not 
be forced away from them by private obligations. By the accep- 


tance of the office, he has consented to abandon his private con- 


cerns, during his attendance in Assembly: and the privilege, there- 
fore, comes in to preventa clashing between his public duties and 
his private interests. To obviate this, regard must be had as well to 
moral as to physical necessities. The member who js actually 
under arrest, may not be more imperatively called away from his 
public duties, than he against whom suits are instituted, or upon 
whom process is served not occasioning arrest. In the State of 
Pennsylvania, this necessity has been considered suflicient to es- 
tablish the doctrine, “that a member of Assembly is not only 
exempt from all civil process; but that even suits, to which he is 
a party, cannot be forced to trial during its session.” (3) This, 
perhaps, carries the privilege too far: but, both upon reason and 
authority, it seems to extend in this State, to cxemption not only 
from arrest, but also from all process which, if disobeyed, may be 
enforced by arrest, such as a subpa@na to testify, or a subpena 
from Chancery. (4) It seems also to reach all cases of arrests be- 
fore the session of Assembly, so as to release the member from cus- 
tody when the session commences, and in time to attend it. 
(5) It is scarcely necessary to remark, that it endures not 
only during the session, but also for such time as may be deemed 
reasonable, under the circumstances of each case, for going 
to and returning from it. Arrests of members during the 
time of privilese, are absolutely void: and the member so ar- 
rested, or detained in custody under an arrest before the time of 
privilege, may be released, upon motion to the Court out of which 


(3) 4th Dallas, 107. 

(4) See Jefferson’s Manual, 17, but sce contra, opinion of Judze Chase, in 
Ath Dallas, 341. 

(5) Jefferson’s Manual, 13. See, however, 16th Viner’s Abridement, tit. 
Parliament, pl. B. and Sth Wilson’s Bacon’s Abridg’t, 631, which seem to 
establish the position, that members arrested, or in execution, before their 
election, shall not have privilege. See also 3d Dallas, 478. 
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the process issued, or by habeas corpus, or by the order of the 
House of which he is amember. (6) 

(2) Freedom of debaie. 

This privilege, so essential to the independence of the Legis!a~ 
ture, and the free and full discussion of all questions which may 
arise in it, is protected in all its proper extent by the Sth article of 


our Bill of Rights, which declares ‘that freedom of speech, and 


debates or proceedings in the legislature, ought not to be im- 
peached in any other court or judicature.”’ 

3) The exemption from military duty, and from service as jurors. 

di ’ 
The members of Assembly, during its session, are exempt from 
b) fas] d 

service as jurors, and also from attendance on military parades: 
yet they are still liable to draughts for actual service. (7) 


The Disabilities of Members of Assembly. 


The members of either House of Assembly, if they qualify 
as such, are expressly inhibited from holding any office or place 
of profit under the State Government, or receiving directly or 
indirectly, the profits, or any part of the profits of any oflice ex- 
ercised by any cther person, during the time for which they are 
respectively elected. They are also prohibited from taking 2 


‘seat in the Congress of the United States; accepting any office 


of profit or trust under the government of the United States, or 
that of any of the States; or receiving any present from any foreign 
power or State, or from the United States, or ‘any of the States, 
without the approbation of this State, through its Assembly. (8) 

There are other disabilities under the 37th Article of the Con- 
stitution, which are now inoperative. It incapacitates for a seat 


(6) 2d Strange, 985, lst Johnson's cases in Sup. Court of N. Y. 415. Const. 
of Maryland, art. 12th. See also Sth Wilson’s Bacon’s Abridg’t, 637, which 
scems to be against the power of the House to discharge by its order : yetl 
apprehend there’can be no doubt as to its existence here, in all cases desig- 
nated as contempts, by the 12th article of the Constitution. 

(7) 1715, chap. 37, sec 4th, and acts of 1811, chap. 182, sections Ist and 
12th—June, 1812, chap. 9th, and 1822, chap. 188. Yet, under the latter 
Acts, their exemption cven from military parades must be purchased by the 
payment of three dollars annually, except in the city of Baltimore, they fall- 
ing within the class of persons described by the 12th section of the Act, &3 
persons exempt only by that Act. 

(8) Constitution, art. 37th as amended by Act of 1791, chap. 80, 38th 
and 39th ; and 32d art. of Bill of Rights. 
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in the General Assembly, all persons receiving the profits, or any 

part of the profits, arising from any agency for the supply of 
clothing or provisions for the army or navy, or holding any em- 

ployment in the regular land or marine service of the State. 

These incapacities not only render those subject to them, inca- 

pable of taking seats in either House before their removal, but 
they also vacate the office when they attach upon members 

after election and qualification. Yet since the adoption of 
the Federal Constitution, the national defence has been en- 
trusted to the national government; and the several States 
have been prohibited from keeping up troops or ships of war 
in time of peace, or engaging in war, unless actually invaded, 
without the consent of Congress; so that the regular forces of 
the State, although they may always be revived in a state of war, 
do not now exist. The prohibited participation in contracts for 
supplies, manifestly refers to the regular army and navy of the 
State, and can only operate when these are in existence. 

No doubts have arisen, or can arise, as to the existing and 
eperative disabilities above alluded to, except that excluding 
from State offices of profit. The terms and purposes of the 
latter exclusion, appear to be as definite, as those of the former: 
yet they have been involved in some obscurity, by the mysticism 
of modern days. Many exceptions have already been engrafted 
upon it by construction, and others have been contended for, 
which, if established, would leave it but httle efficacy. Like 
other provisions of our Constitution, as plain and specific 
as Janguage can make them, it has been innovated upon by subtle 
constructions, always striving to escape from the express letter 


-of the Constitution, by taking refuge under some imagined in- 


tention of its framers. This is what is termed, in modern 


phrase, or at least in a modern application of the phrase, ‘‘con- 


struing the Constitution by its spirit.’ Ingenuity thus released 
from the obvious import of language, is left free to range through 
the wide field of imaginary intentions; and the Constitution 
becomes, a problem to be solved in each mind by the intents best 
adapted to its wishes, or a species of cypher for which every 
man has his own key. The result has been, that constitutional 
pytrhonism has become very fashionable, as it were for its very 
novelty, and has therefore not scrupled to draw into doubt, 
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the plainest provisions of our form of gcvernment. Yet what 
renders still more extraordinary these constructions of the Con- 
stitution by its spirit against its letter, they all proceed upon one 
-general principle, entirely inapplicable to the nature of the in- 
strument they would explain. They seem to regard it as a 
system of harsh and odious restrictions upon the people, and 
their representatives, which ought to be construed as narrowly 
as possible; and from which every case ought to be excepted, 
that in its particular circumstances does not, in fact, bring with 
it the mischiefs intended to be suppressed. Yet this constitution 
is one of the people’s choice, is at all times open to amendment 
by them, and by their will restricts men in authority so as te 
guard against all possible abuses of power; and, as such, it 
should have full and liberal operation; not that operation, which 
waits for the actual occurrence of abuses, but that which hes at 
the threshold to prevent the possibility of their entrance. 

In reference to the disability we are now considering, it was 
certainly competent to the framers of the Constitution to have 
given it the widest range, not only over all State offices then in 
existence, but also over all which might thereafter be established; 
and such seems to have been their purpose. We find the 
reasons for this widely extended restriction, in the nature of the 
executive, which is the creature of the legislature: and it cer- 
tainly would be more consonant both with the spirit and letter 


~ of the Constitution, to consider members of Assembly as exclu- 


ded by it from all offices in the gift of the Governor and Coun- 
cil, or of the Assembly. Yet in practice, it has received a 
much narrower construction, excluding from its operation all 
offices of a local and subordinate character, which have been 
established, since the formation of the Constitution, by acts 


3 ’ : . : 
of Assembly. The general principle of this usage cannot 


be better stated than in the language of Mr. Pinkney: ‘Ac- 
cordingly (says he) it is known to every body in any degree 
acquainted with public affairs in Maryland, that the 37th section 
of the Constitution has never been extended, by usage, to sub- 
ordinate and local employments, neither mentioned in the Con- 
stitution, nor adopted in the Provincial establishments from the 
common law, and continued under the new government as es- 


sential’ means for the general administration of justice, the col- 
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tection of the public revenue, or the management of the general 
concerns of the community; and that every subordinate and 
local employment, which owed its creation to Acts of Assembly 
passed subsequently to the Constitution, has, in practice, been 
held to be out of the contemplation of the convention, and there- 
fore out of the purview of the Constitution.” (9) The usage, 
as interpreted by Mr. Martin, has also exempted from the opera- 
tion of this article, all offices of whatever character, whose com- 
pensation consists in a per diem allowance, ‘ which (says he,) 
has never been considered as constituting an office of profit;” 
and hence in an opinion given by him to the Governor and 
Council, (whilst he was Attorney General) he held that the mem- 
bers of Assembly were capable of holding the office of judge of 
the Orphans Court, although he regarded those judges ‘‘as reg- 


ular constitutional officers of the government, forming a constit- 


uent part of its system, and introduced to supply the place of 
the coramissary general.” (10) Yet.all these are usages ‘‘more 
honored in the breach than in the observance.” The appoint- 
ments which they would exempt, spring from the same source 
with those acknowledged to be within the disqualification; and 
the discrimination they establish, is founded merely upon the quan- 
tum of temptation, There is no warrant in the Constitution for 
any such distinction, nor is there any general rule to determine 
the exact degree of temptation which might influence. Mere 
local offices, which seen: minor to some, have yet charms enough 
to seduce others from duty; and the per diem allowance incident 
to a public station, not only renders it, in legal acceptation, an 
office of profit, but in fact often brings with it more actual profit 
than regular salaries. Such distinctions are mere evasions of 
the general restriction, and cannot be too soon abandoned. 


‘The departure from them will work no prejudice, will impair no 


tights, and will place the legislator where he should be, not only 
beyond temptation, but above suspicion. 


(9) See the Opinion of Mr. Pinkney, upon the question of Mr. Kell’s 
eligibility asa member of the House of Delegates, whilst holding the office 
of Commissioner of Insolvent Debtors for the city of Baltimore. 

: In Council Chamber Records. 

(10) Opinion of Luiher Martin (when Attorney General) upon certain 
queries propounded to him by the Governor and Council, on the 22d January, 
cama Council Chamber Records. 
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_ Attempts have been made to render even the high offices of 
Governor and Jixecutive Council, oflices filled by the appointment 
of the members themselves, an exception to this general restric- 
tion. These have been predicated upon the Janguage of the 7th 
and 19th articles of the Constitution, which enumerate the elec- 
tion of a Senator cr Delegate as governor or member of the 
council, amongst the modes by which vacancies may arise in 
either House; and hence it has been contended, that these ar- 
ticles, by necessary implication, create the eligibility which they 
pre-suppose. We shall examine this doctrine more particularly, 
in treating of the supreme executive power. It will suffice here 
to remark, that under the 37th article, as it stood in the original 
draught of the Constitution, members of Assembly were excluded 


from other offices, only during the time of their ectual service as 
-members; and that when the 37th article was amended by the 


Convention, so as to extend the disqualification over the whole 


term for which the member was elected, no change was made in 


the preceding articles. (11) Hence might have arisen some in- 
congruity between these articles; but in factthere isnone. The 
37th article operates only after the qualification of the member, 
and the 7th and 19th articles are fully gratified by his eligibility as 


to other offices, after election, and before qualification. It is sur- 


prising that there ever should have been any doubts upon 
the question ‘‘whether members were eligible to these oflices,”’ 
inasmuch as it was solemnly decided, by the almost unanimous 
vote of the first House of Delegates assembled under the State 
Constitution, and in reference to the election of the first gover- 
nor of Maryland, that they were ineligible. (12) Yet in 1823, 
the question was again agitated in this State, and much of its 
talent and influence was enlisted in defence of these alleged 


exceptions: yet all the parties to the discussion which ensued, 


appear to have been unaware of the decision in 1777. It was 


(11) Journals of the Convention of 3d and 5th of November, 1776. 

(12) It was decided by a vote of 39 to 7, that they were ineligible to the 
office of Governor ; but there was a larger vote in favor of their eligibility te 
the office of councillor. It seems singular, that these votes should have brea 
different, relating as they did, in fact, to the same question. Many of the 
nven- 
tion that adopted the Constitution ; and hence, as preecdents, the decisions 
are entitled to the highest respect. 
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therefore brought before the House of Delegates, as a new ques- 
fion, at December session, 1825, when it was again decided by 
a large majority, thai these offices were embraced by the 37th 
article, and that members of Assembly were therefore ineligi- 
ble to them. [i is then to be hoped, that the question may now 
be considered as for ever at rest. 

The sanctions which sustain these disabilities, are of the most 
effective character. Yhe member is precluded, by his oath of 
office, from holding any other office of profit embraced by the 
37th arlicle, or receiving any part of its profits; and if he 
violates this restriction, he is guilty of perjury, and upon cone 
viction of it, his seat is vacated, and he shall either suffer the 
punishment allotted to wilful and corrupt perjury, or be banished 
for ever from the State, or for ever disqualified from holding any 
office or place of profit and trust under the State, as the Court 
may adjudge. (13) If the member shall take a seat in Congress, 
or accept of an office of profit or trust under the United States; 
or being elected to Congress, or appointed to such office of profit 
or trust, he does not resign his seat 1n Congress, or office under 
the United States, within thirty days. after notice of his election 
or appointment, his office as State Senator or Delegate becomes 


vacant. (14) 


(13) Constitution, art. 33. Tho amendment of the constitutional oaths 
in 1823, by the Act of 1822, chap. 204, has, in terns, repealed every part of 
the ‘constitution, ,that relates to the oaths of members; yet it was not in- 
tended, and would be scarcely be held to have repealed, these alternative 


punishments. : 3 
(14) Constitution, as amended by act of 1791, chap. 80. 
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